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IN THE UTAH SUPREME COURT

JOEL SILL, *

Respondent and *
Cross-Petitioner,

*

Case No. 20060106
V.

BILL HART d/b/a HART
CONSTRUCTION, *

Petitioner and *
Cross-Respondent.

BRIEF OF RESPONDENT AND CROSS-PETITIONER

STATEMENT OF JURISDICTION
This Court has jurisdiction under UTAH CODE ANN. § 78-2-2(3)(a) (2002).

ISSUES PRESENTED FOR REVIEW BY PETITIONER
AND STANDARDS OF REVIEW

This Court granted review on two issues presented by petitioner Bill Hart:

1. Whether the requirements of UTAH CODE ANN. § 38-1-11(4)(a) apply to
counterclaims; and |

2. Whether those requirements apply regardless of the remedies to a property
owner under the Residence Lien Restriction and Lien Recovery Fund Act.

On certiorari, this Court “review[s] the decision of the court of appeals, not the

trial court.” Aris Vision Institute, Inc. v. Wasatch Property Management, Inc., 2006



UT 38,97, P.3d __ (citing Salt Lake County v. Metro W. Ready Mix, Inc., 2004
UT 23, 11, 89 P.3d 155). The court of appeals’ interpretation of a statute is
reviewed for correctness. Id. (citing State v. Schofield, 2002 UT 132, 6, 63 P.3d
667).
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
UTAH CODE ANN. § 38-1-11(4)(a) & (e) (2001)":

(a) If a lien claimant files an action to enforce a lien filed under this
chapter involving a residence, as defined in Section 38-11-102, the lien
claimant shall include with the service of the complaint on the owner of
the residence:

(1) instructions to the owner of the residence relating to the owner’s
rights under Title 38, Chapter 11, Residence Lien Restriction and Lien
Recovery Fund Act; and

(i1) a form affidavit and motion for summary judgment to enable
the owner of the residence to specify the grounds upon which the owner
may exercise available rights under Title 38, Chapter 11, Residence Lien
Restriction and Lien Recovery Fund Act.

* %k k

(e) If a lien claimant fails to provide the owner of the residence the
instructions and form affidavit required by Subsection 4(a), the lien
claimant shall be barred from maintaining or enforcing the lien upon the
residence.

The version of section 38-1-11(4) set forth here was in effect in 2002 when Hart
served his counterclaim complaint on Sill. In 2004, the legislature amended that section.
See UTAH CODE ANN. § 38-1-11(4) (Supp. 2004). None of the amendments, however, is
relevant to the issue before this Court, which must only construe the version of section
38-1-11(4) that was in place in 2002 (subsection (4) was enacted in 2001, effective April
30, 2001). Accordingly, all citations to subsection (4) in this brief are to that version.



STATEMENT OF THE CASE
A. Nature of the Case, Course of Proceedings, and Disposition Below
The court of appeals set out in its opinion the following accurate summary of the
nature of this case and the proceedings in the trial court:

Sill is the owner of real property located in Summit County, Utah
(the Property). Hart, a general contractor, began construction on the
Property in the summer of 1999 and continued until approximately
December 2001, at which time Hart left the job over a dispute with Sill
regarding the completion of the project. In January 2002, Sill brought an
action against Hart, alleging (1) breach of contract, (2) breach of the
covenant of good faith and fair dealing, (3) breach of fiduciary duty, (4)
negligent misrepresentation, (5) intentional misrepresentation, (6) unjust
enrichment, and (7) defamation. Hart counterclaimed in February 2002,
alleging breach of contract and unjust enrichment, and seeking to
foreclose a mechanics’ lien on the Property.

More than two and a half years later, in October 2004, Sill for the
first time raised the issue of Hart’s compliance with Utah Code section
38-1-11(4)(a). See Utah Code Ann. § 38-1-11(4)(a) (2001). The parties
reserved the issue for post verdict determination, and the case went to
trial one week later. The jury returned a verdict in favor of Hart in the
amount of $314,500 on Hart’s unjust enrichment and mechanics’ lien
claims. In addition, Hart was awarded prejudgment interest, attorney
fees, and court costs on his mechanics’ lien claim.

Hart thereafter sought to reduce the verdict to judgment. Sill
opposed the effort insofar as it related to Hart’s mechanics’ lien claim.
Sill argued that the trial court lacked jurisdiction to hear Hart’s
mechanics’ lien claim because Hart, when he served his counterclaim on
Sill, did not include the instructions nor the form affidavit and motion for
summary judgment required by section 38-1-11(4)(a). Hart disagreed,
arguing that only plaintiffs filing a “complaint” - as opposed to those
filing a counterclaim - are required to comply with section 38-1-11(4)(a).
The trial court agreed with Hart and entered judgment in his favor on both
the unjust enrichment and the mechanics’ lien claims. The court also



awarded Hart prejudgment interest, attorney fees, and court costs on his
mechanics’ lien claim. Sill timely appealed.>

Sill v. Hart, 2005 UT App 537, 99 2-4, 128 P.3d 1215 (footnote omitted).

The Court of Appeals

The court of appeals reversed the trial court’s ruling in favor of Hart on his
mechanics’ lien claim. Applying the well-established rules of statutory construction
that a court looks to the plain language of the statute to determine its meaning and that a
court does not infer substantive terms into the text that are not already there, the court
of appeals held that under the proper interpretation of section 38-1-11(4)(a), Hart - a
“lien claimant” - was required to serve the papers referenced in that section when he
served his counterclaim on Sill. Sill, 2005 UT App 537, 99 8-13. The court rejected
the trial court’s and Hart’s view that the term “complaint” as used in subsection (4)(a)
referred only to the initial pleading filed by a plaintiff to commence a lawsuit and did
not include a defendant’s counterclaim initiating an action to enforce a lien filed under
the mechanics’ lien statutes. Id. The court noted that “although the statute specifically
references ‘the service of a complaint,’ the term ‘complaint’ is frequently interpreted in
Utah caselaw as including counterclaims[.]” Id. at § 13. And, noting that “the statute
at issue applies to a lien claimant filing ‘an action to enforce a lien filed under [the

mechanics’ lien statutes][,]’” the court observed that “Utah courts have interpreted

2 Sill paid Hart the $314,500 awarded him on the unjust enrichment claim. Sill also has
paid Hart the $5,598.92 awarded him in costs. (R. 1496, Partial Satisfaction of
Judgment).



similar language to include counterclaims.” Id. at § 12 (first brackets in original). It
therefore rejected the trial court’s and Hart’s contention that because Hart had served a
“counterclaim” rather than a “complaint,” the requirement to serve the papers
referenced in subsection (4)(a) did not apply to him. Id. at § 13.

The court of appeals also rejected Hart’s arguments that subsection (4)(a) did not
apply to him because (1) he had not “file[d] an action” in this case (according to him,
only Sill had done that) and (2) Sill ultimately had no right to relief under the Residence
Lien Restriction and Lien Recovery Fund Act (LRFA).? It concluded that subsection
(4)(a) clearly applied to Hart, noting that under (4)(a)’s plain language “the statute here
is triggered if a lien claimant files an action to enforce a lien filed under the Mechanics’
Liens Act involving a residence as defined by section 38-11-102” - precisely what Hart
had done in filing his counterclaim against Sill. Sill, 2005 UT App 537 99 9-10. As
for Hart’s contention that because Sill ultimately had no right to relief under the LRFA,
the court concluded that “the responsibility of determining whether the owner being
sued has rights under the [LRFA] does not belong to the lien claimant.” Id. at § 9 n.3.
In short, that was not a basis for Hart to avoid the requirements of (4)(a).

Having interpreted (4)(a) to apply to Hart, the court of appeals rejected Sill’s
argument that Hart’s failure to comply with (4)(a) deprived the trial court of jurisdiction

to hear Hart’s lien foreclosure action. Instead, it held that “Hart’s failure to comply

3 Title 38, Chapter 11 of the Utah Code.



with [that] section * * * ‘constitut[es] an avoidance or affirmative defense’ under rule
&(c) of the Utah Rules of Civil Procedure.” Id. at § 15.

Hart filed a petition for rehearing, which was denied. This Court then granted
his petition for certiorari and Sill’s cross-petition.
B. Statement of Relevant Facts

It is undisputed that when Hart served his counterclaim complaint (setting forth
the mechanic’s lien foreclosure action) on Sill in 2002, Hart did not include with the
complaint the instructions and forms described in subsection (4)(a). That is the only
fact relevant to the issues presented for review.

SUMMARY OF ARGUMENT

Under UTAH CODE ANN. § 38-1-11(4)(a) (2001), a provision in Utah’s
mechanics’ lien statutes, a lien claimant who files “an action” against an owner of a
residence to enforce a mechanics’ lien must serve on the owner certain instructions and
forms with the “complaint” that initiates the foreclosure action. In light of this Court’s
and the court of appeals’ case law that makes clear that a counterclaim (nstitutes “an
action,” and the common understanding that the term “complaint” includes a
counterclaim, the court of appeals correctly interpreted subsection (4)(a) to apply to Bill
Hart, who, as a lien claimant, filed an action by way of a counterclaim to enforce his
mechanics’ lien against Joel Sill’s property.

That interpretation of the statute is in harmony with settled rules of statutory

construction, namely that when construing a statute, a court (1) must read the plain



language of the statute as a whole, and interpret its provisions consistently with other
statutes in the same chapter and related chapters, (2) must assume that each statutory
term is used advisedly and that the intent of the legislature is revealed by the use of the
term in the context and structure in which it is placed, and (3) must consider as its
primary goal giving effect to the legislative intent, as evidenced by the statute’s plain
language and the purpose the statute was meant to achieve.

ARGUMENT
The court of appeals correctly interpreted the plain language of subsection (4)(a) to
require Hart, a lien claimant, to serve with his counterclaim complaint the

instructions and forms identified in that provision.

A. In construing subsection (4)(a), the court of appeals correctly concluded that
the term “complaint” includes a counterclaim.

Hart argues that the court of appeals violated two rules of statutory construction
by interpreting the term “complaint” as used in subsection (4)(a) to include a
counterclaim: (1) a court must assume that each term was used advisedly and thus the
statutory words must be read literally, and (2) a court may not infer substantive terms
into the text that are not already there. The premise for that argument is that neither
standing alone nor in the context of subsection (4)(a) is the term “complaint”
reasonably interpreted to include a counterclaim. As shown below, that premise lacks
support in precedent from both the Utah courts and courts in other jurisdictions, and in

the major treatises.



1. The meaning of “an action” in subsection (4)(a)
Subsection (4)(a) provides:
If a lien claimant files an action to enforce a lien filed under [the

mechanics’ lien statutes] involving a residence, as defined in Section 38-

11-102, the lien claimant shall include with the service of the complaint

on the owner of the residence [certain instructions and papers.]
The term “complaint” as used in that provision must be interpreted in the context in
which it used. See Ward v. Richfield City, 716 P.2d 265, 266 (Utah 1984) (this Court
assumes that “each term [in a statute] is used advisedly and that the intent of the
Legislature is revealed in the use of the term in the context and structure in which it is
placed”). “Complaint” refers back to “an action” filed by a lien claimant to enforce a
lien. Thus, the starting point for determining the meaning of “complaint” is the
meaning of the term “action.”

In American Rural Cellular, Inc. v. Systems Communications Corp., 939 P.2d
185 (Utah Ct. App. 1997), a case decided four years before the legislature enacted
subsection (4)(a), the court of appeals interpreted the phrase “action brought to enforce
any lien under this chapter” in UTAH CODE ANN. § 38-1-18(1) (Supp. 1996) (the
provision relating to the award of attorney fees and costs to the prevailing party in a
mechanics’ lien action) to include a counterclaim. The court held that “a counterclaim
to foreclose [a] mechanics’ lien[] * * * clearly qualifies as ‘an action brought to enforce

any lien” under the mechanics’ lien statute.” 939 P.2d at 193. The court of appeals’

holding in the instant case that the nearly identical phrase at the beginning of subsection



(4)(a) - “an action to enforce a lien filed under this chapter” - also includes a
counterclaim (and thus the word “complaint,” which follows that phrase and is used
with no qualifying or limiting language, naturally would include a counterclaim) is in
harmony with settled rules of statutory construction. Specifically, in construing a
statute, a court assumes that when the legislature enacted the statute, it was aware of
prior court decisions interpreting similar statutory language. Donahue v. Warner Bros.
Picture Distributing Corp., 2 Utah 2d 256, 261, 272 P.2d 177, 180 (1954). In short,
nothing in the plain language of subsection (4)(a) suggests that the legislature intended
for the “action” referenced therein to have a more limited scope than the “action”
referenced in section 38-1-18(1), which the court of appeals previously had interpreted
in American Rural Cellular to include a counterclaim.

In an effort to avoid the court of appeals’ construction of the term “action” in
American Rural Cellular, Hart argues that the language of section 38-1-18(1) is very
different from the language in subsection (4)(a), because the word “any” is in front of
the word “action” in section 38-1-18 and not in subsection (4)(a). He contends that
“any action” and “an action” are so significantly different that one is compelled to
conclude that “an action” in subsection (4)(a) does not include a counterclaim. As
explained below, that the legislature intended such fine distinctions between the words
used in section 38-1-18 and the nearly identical words used in subsection (4)(a) simply

1s not apparent from either American Rural Cellular or the plain language of subsection

(4)(a).



At bottom, Hart’s argument on this point is anchored in his contention that the
legislature’s use in subsection (4)(a) of the term “complaint,” which he insists must be
interpreted narrowly to refer only to an original complaint filed by a plaintiff, reflects
an intent to limit the scope of the term “action” to an original action filed by a lien
claimant as a plaintiff. That construction, however, is plausible only if one accepts
Hart’s position that the undefined term “complaint” - standing alone without any
limiting language - is not reasonably interpreted as including a counterclaim and
necessarily means only an original complaint filed by a plaintiff. That view is contrary
to the prevailing view that a counterclaim is a complaint and that when the term
“complaint” is used in a statute with no qualifying language, it naturally includes a
counterclaim.

In American Rural Cellular, the court of appeals specifically held that “a
counterclaim to foreclose [a] mechanics’ lien * * * clearly qualifies as ‘an action
brought to enforce any lien’ under the mechanics’ lien statute.” 939 P.2d at 193. It
expressly said the words “an action” included a counterclaim, thus placing no
significance on the word “any” that preceded the word “action” in section 38-1-18(1).
Assuming - as one must - that the legislature was aware of American Rural Cellular
when it drafted subsection (4)(a), its use of “an action” in the introductory clause can

only be interpreted to carry the same meaning as the court of appeals gave “an action’

in American Rural Cellular - that is, “an action” includes a counterclaim.



Had the more restrictive reading of subsection (4)(a) Hart proposes been
intended, the legislature - mindful of the construction of “an action” in American Rural
Cellular - certainly would have made explicit an intent to limit subsection (4)(a)’s reach
to an original complaint filed by a lien claimant as a plaintiff. It is unreasonable to
think, as Hart would have it, that the legislature used in subsection (4)(a) the words “an
action” - precisely the words the court of appeals said included a counterclaim - but
intended to leave to the reader of (4)(a) the task of divining a contrary legislative intent
to give those words a meaning different from that determined in American Rural
Cellular. Had the legislature intended the restriction Hart says it did, it would have
made that intention clear by providing, for example: “If a lien claimant files an action,
as a plaintiff in an original complaint and not as a counterclaimant, to enforce a lien
filed under this chapter * * *.” To think otherwise is to ascribe to the legislature a
hide-the-ball attitude in its enactment of subsection (4)(a) that simply is not suggested in
anything Hart cites to this Court.

2. The meaning of “complaint” in subsection (4)(a)

With the foregoing statutory context in mind (i.e., as used in subsection (4)(a),
“an action” plainly includes a counterclaim), Hart’s proposed interpretation of the term
“complaint” now can be addressed. He contends that because that term is not
commonly understood to include a counterclaim, the legislature must have intended for
“complaint” to limit the scope of “an action,” which precedes “complaint” in

subsection (4)(a), to an original complaint filed by a lien claimant as a plaintiff, thereby



excluding a counterclaim complaint from subsection (4)(a)’s coverage. For the
following reasons, that argument fails.

Hart first cites definitions of “complaint” from Black’s Law Dictionary and Rule
3(a), Utah Rules of Civil Procedure, as support for his apparent contention that an
“action” can only be commenced by a plaintiff’s original complaint accompanied by
service of a summons. Pet.’s Br. 13-14. He reasons, therefore, that when the
legislature referenced a “complaint” in Subsection (4)(a), it must have intended to
restrict the application of that provision to a plaintiff lien claimant who files an original
complaint and to exclude the defendant lien claimant who files a counterclaim
complaint.

The fundamental problem with that analysis is that rides on the notion that a
counterclaim does not commence an “action” under Utah law. That simply is
incorrect. As this Court said long ago, “[a] counterclaim is viewed as an original
action, instituted by the defendant against the plaintiff and is tested by the same tests
and rules as a complaint.” Harman v. Yeager, 103 Utah 208, 134 P.2d 695, 696
(1943). See also State ex rel. Road Comm’n v. Parker, 13 Utah 2d 65, 368 P.2d 585,
587 (1962) (“[N]either under our rules or elsewhere, can a counterclaimant cast himself
in any other role than that of a plaintiff.”), overruled in part on other grounds,
Coleman v. State Lands Bd., 795 P.2d 622 (Utah 1990). That view is the prevailing
view in this country. See, e.g., Kane v. Kane, 558 N.Y.S.2d 627, 629 (A.D. 1990)

(“A counterclaim is in essence a complaint by a defendant against the plaintiff and



alleges a present viable cause of action upon which the defendant seeks judgment. It is
not a responsive pleading merely because it is contained in a responsive paper; to wit,
the answer. It is not a defense. * * * The pleader of a counterclaim is a plaintiff in his
own right.” (internal quotation marks and citations omitted)); Wright & Miller, Federal
Practice and Procedure, § 1184 at 24-25 (3d ed. 2004) (“Since a counterclaim basically
is a defendant’s complaint, it is perfectly logical to oblige a plaintiff to respond to it.”
(emphasis added)).*

Hart next cites Rules 7(a) and 13(a) of the Utah Rules of Civil Procedure and
asserts that the “Utah Rules of Civil Procedure recognize ‘complaints’ and
counterclaims as distinct and different, including defining them in completely different

”

rules.” Neither of those rules, however, supports his view that “complaint” as used in
Subsection (4)(a) cannot include a counterclaim.

Rule 7(a) defines “pleadings”:

Pleadings. There shall be a complaint and an answer; a reply to a

counterclaim; an answer to a cross-claim, if the answer contains a cross-
claim; a third-party complaint, if a person who was not an original party

* Not surprisingly, the courts — this Court included - frequently refer to the pleading
that sets forth a counterclaim as a “counterclaim complaint.” See, e.g., Lundahl v.
Quinn, 2003 UT 11, § 1, 67 P.3d 1000 (“she has filed a motion to intervene and an
amended counterclaim complaint™); Berckeley Investment Group, Ltd. v. Colkitt, 259
F.3d 135, 138 (3™ Cir. 2001) (“Colkitt reasserted those counterclaims not dismissed
with prejudice in an amended counterclaim complaint”); Foundation for Interior Design
Educ. Res. v. Savannah College of Art & Design, 244 F.3d 521, 531 (6" Cir. 2001)
(“College alleged in its counterclaim complaint * * *”); Federal Kemper Life Assur.
Co. v. Ellis, 28 F.3d 1033, 1038 (10" Cir. 1994) (“Defendant then filed a motion for
leave to file an answer and amended counterclaim complaint”).



is summoned under the provisions of Rule 14; and a third-party answer, if
a third-party complaint is served.

Hart acknowledges that a counterclaim is a “pleading.” See Pet.’s Br. 15 (arguing that
had the legislature intended for Subsection (4)(a) to apply to a counterclaim, it “could
have used the term ‘pleading’ instead of ‘complaint’”).

Assuming that when the legislature drafted subsection (4)(a) it looked to Rule
7(a) for a “pleading” that would cover both an original complaint and a counterclaim, it
necessarily would have chosen “complaint” from the list of “pleadings” contained in
that rule. That is so because “counterclaim” is not expressly set forth in Rule 7(a), and
thus a “counterclaim” - acknowledged to be a “pleading” - must be subsumed in the
term “complaint.” A counterclaim certainly is not an “answer,” a “reply to a
counterclaim,” an “answer to a cross-claim,” a “third-party complaint,” or a “third-
party answer” — the other “pleadings” listed in Rule 7(a), all of which the legislature
naturally would have rejected as not descriptive of a counterclaim. On the other hand,
selection of the term “complaint” from Rule 7(a) would be entirely consistent with the
prevailing view of courts and commentators that a counterclaim is a complaint, it just s
one filed by a defendant against a plaintiff. Rule 7(a) therefore does not advance Hart’s
contention that the legislature, by using the term “complaint” in subsection (4)(a), must

have intended a reference only to an original complaint filed by a plaintiff.’

> The trial court also cited Rule 7(a) in support of its conclusion that the term
“complaint” in subsection (4)(a) does not include a counterclaim. Memorandum
Decision 3 (copy contained in Addendum No. 3 to Hart’s opening brief). The court



As for Rule 13(a), which talks about compulsory counterclaims, it is not clear
why Hart believes that rule compels such a clear distinction between a counterclaim and
a complaint that the legislature could not have intended that the term “complaint” in
subsection (4)(a) include a counterclaim. Nothing in the plain language of Rule 13(a)
suggests that a counterclaim is not a complaint. Moreover, Rule 8(a) of the Utah Rules
of Civil Procedure recognizes that a complaint and a counterclaim are in substance the
same pleading:

Claims for Relief. A pleading which sets forth a claim for relief,
whether an original claim, counterclaim, cross-claim or third-party claim,
shall contain (1) a short and plain statement of the claim showing that the

pleader is entitled to relief; and (2) a demand for judgment for the relief
to which he deems himself entitled.

In short, the rules Hart cites do not advance his argument.®

Significantly, and perhaps most telling, is that Hart does not cite a single
decision where a court has construed the statutory term “complaint” not to include a
counterclaim. Indeed, numerous courts faced with the question have construed the term
to include a counterclaim. See, e.g., Uncle Henry’s, Inc. v. Plaut Consulting, Inc.,
382 F.Supp.2d 150, 154 (D. Me. 2005) (“I conclude that the only reasonable way to

read the statute is to interpret the word ‘complaint’ to mean the pleading asserting the

described Rule 7(a) as “distinguishing a complaint from other pleadings”; however, it
failed to observe that Rule 7(a) does not distinguish a “complaint” from a “counterclaim.”

S Hart’s cites UTAH CODE ANN. § 42-2-10 (2005) and UTAH CODE ANN. § 78-7-35 (2002)
as support for his argument that the legislature intended to limit the word “complaint” as
used in subsection (4)(a) to an original complaint filed by lien claimant as a plaintiff and



claim in question, here Plaut Consulting’s counterclaim.”); Wilson v. Baldwin, 519
S.E.2d 251, 253 (Ga. App. 1999) (noting that the term “complaint™ equates with the
term “counterclaim” for purposes of the statute at issue); Brink’s Inc. v. City of New
York, 533 F.Supp. 1122, 1123 (S.D.N.Y. 1982) (“The City’s argument that section
203(c) does not apply because the statute uses the term ‘complaint,” whereas in the
instant case Brink’s is attempting to assert the recoupment against a ‘counterclaim’ is
without merit; indeed, it borders on the frivolous.”); Breech v. Hughes Tool Co., 41
Del. Ch. 128, 189 A.2d 428, 429-30 (Del. 1963) (statute providing that if it appears in
any “complaint” filed in chancery court that a defendant is a nonresident, court may
order his appearance and may provide for seizure of his property, is not to be strictly
construed to end that “complaint” exclude a counterclaim, but rather a counterclaim

against a nonresident is within the purview of the statute).’

not as a counterclaimant. Pet.’s Br. 14. Those statutes do not help him, because they do
not mirror the context in which “complaint” is used in subsection (4)(a).

7 In the court of appeals, Hart argued that Wilson v. Baldwin and Brinks, Inc. v. City of
New York supported the trial court’s construction of subsection (4)(a) rather than the one
the court of appeals adopted. Those cases, however, do support the court of appeals’
construction. In Wilson, the statute at issue prohibited bringing “a complaint seeking to
obtain a change of legal custody” of a child “[a]s a counterclaim.” Wilson, 519 S.E.2d at
327. That statutory prohibition illustrates the common understanding that the term
“complaint” includes a counterclaim. If that were not the commonly understood meaning
of “complaint,” there would be no need for an express prohibition against bringing a
complaint in the form of a counterclaim. The absence of similar limiting language with
respect to the term “complaint” in Subsection (4)(a) indicates a legislative intent that
“complaint” be given its commonly understood meaning (i.e., the term includes a
counterclaim). (continued on next page)



What Hart cannot avoid is that the term “complaint,” when used in the absence
of limiting language, is commonly understood to include a counterclaim. See, e.g.,
Liberty Chevrolet, Inc. v. Rainey, 791 N.E.2d 625, 629 (Ill. App. 2003) (“[W]e agree
with the trial court that, under the Agreement, a counterclaim is a ‘complaint.’”);
Lebrecht v. Orefice, 105 N.Y.S.2d 318, 320 (N.Y. 1951) (“In the absence of language
indicating a legislative intent that Section 23 * * * shall be inapplicable to
counterclaims, this court is of the opinion that Section 23 applies equally to complaints
and counterclaims, since for all practical purposes the counterclaim is the same as a
complaint.”); Quality Clothes Shop v. Keeney, 106 N.E. 541, 542 (Ind. App. 1914)
(“It would seem, therefore, that, by the express language of the statute, a counterclaim
is a complaint, and the courts have held repeatedly that a counterclaim is similar in
character to a complaint, and is, in fact, in the nature of a complaint against the

plaintiff.”).

(cont.)

The Brink’s court, in construing the statutory term “complaint” in one statute to
include a counterclaim, relied on the following language from another statute: “A cause
of action contained in a counterclaim or a cross-claim shall be treated, as far as
practicable, as if it were contained in a complaint.” Brink’s Inc., 533 F.Supp. at 1123 n.3.
Direct parallels to that provision exist in Utah law. As noted above, it is well-settled in
this state that “[a] counterclaim is viewed as an original action, instituted by the
defendant against the plaintiff and is tested by the same tests and rules as a complaint.”
Harman, 134 P.2d at 696. Further, under Rule 8(a), Utah Rules of Civil Procedure, a
counterclaim must meet precisely the same standards as a complaint. Those parallels lead
one to the same conclusion that the Brink’s court reached: the term “complaint” includes
a counterclaim.



3. The Second Circuit’s decision in Local Union No. 38, Sheet Metal Int’l
v. Pelella

Lacking any persuasive authority to support his view that the term “complaint”
is not commonly understood to include a counterclaim, Hart offers Local Union No. 38,
Sheet Metal Workers Int’l v. Pelella, 350 F.3d 73 (2™ Cir. 2003), as support for his
position that the word “complaint” in subsection (4)(a) must be read as limiting the
word “action” to an action commenced by an original complaint filed by a lien claimant
as a plaintiff. The principal point from Pelella he asks this Court to consider is the
two-judge majority’s conclusion that the term “action,” as used in section 101(a)(4) of
the federal Labor-Management Reporting and Act, does not embrace a counterclaim,

”

because “action” is qualified by the phrase “to institute.” Hart argues by analogy that
the term “action” in subsection (4)(a), because it is qualified by the subsequent phrase
“service of the complaint,” likewise does not embrace a counterclaim. For the
following reasons, that analogy does not work.

The Pelella majority’s construction of “action” was based on the view that “[a]
defendant does not ‘institute’ an action when he asserts a counterclaim.” 350 F.3d at
82. According to the majority, an action is only “instituted” when a plaintiff files a
complaint and “[i]n sharp contrast, a defendant asserts a counterclaim in response to a
plaintiff’s institution of an action.” Id. Thus, the “sharp contrast” the majority found

between a “complaint” and a “counterclaim” lay in the perception that one does not

“institute an action” by filing a counterclaim. Hart asks this Court to adopt essentially



the same view and apply it in construing the terms “action” and “complaint” in
subsection (4)(a). Pet.’s Br. 20 (“[Pelella] also confirms that a counterclaim is
properly considered as something in ‘sharp contrast’ from a ‘complaint.” Subsection
(4)(a) does not apply to this case in which Hart did not file this ‘action’ nor serve a
‘complaint[.]’”).

The problem with Hart’s invitation to adopt the Pelella majority’s reasoning in
interpreting subsection (4)(a) is that the majority’s major premise - that one does not
institute an action through a counterclaim - is directly contrary to Utah law. As
previously noted, this Court has made clear that “[a] counterclaim is viewed as an
original action, instituted by the defendant against the plaintiff and is tested by the same
tests and rules as a complaint,” Harman, 134 P.2d at 696. Further, the court of
appeals held in American Rural Cellular that “an action” included a counterclaim. This
Court in Harman, like many other courts across the country, correctly equated a
counterclaim wi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>