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IM THE SUPPEME COUFRT

STRATE QF UTAH

GEMEVIEVE A. SMITH, JESSE Z. SMITE, )
EETH M. SMITH, and SALLI SMITH GIFAFRD,

Involuntary Defendants,
Plaintiff, Respondent, )
and Cross Appellant,

Vs, Case No. 17662

CFARLES L. APPLEBY, JR., CATHERINE F.
AFPLEBY, DOMN EJARNSON, and GRACE )
BJARNSCTT,

Cefendants, Appellants,
and Cross Respondents. )

REPLY PRIEF
POINT I

THE TRIAL COURT'S FINDING THAT THE LESSORS

WAIVED THEIR RIGHET TO FCRFFITURE BY ACCEFT-

ANCE OF RENT IS IN HAFMONY WITH UTAH LAW AND

SHCULD BE UPHELD BY THIS COURT.

The Respcndent admits that in the 32 months between
filing the ccmplaint and trial, the Lessors received monthly
payments in excess of $22,000 from the Lessees. (RB at 23).
Y¥evertheless, the Respondent asks this Court, on cross appeal,
to rule that the trial court erred in ruling that the Respon-
dent waived forfeiture of the lease by acceptance of rent. (RB
at 22) The Appellants believe that the trial court's finding

cf waiver is correct ané must be sustained by this Ceurt.

The finding challenged by the Respondent reacs as
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ance

established general rule in the State of Utah. For exarmple,

The neut twe 1lsfi3ues are whether thl o
stantial encuch to “ustifr forieltin ang
whether the fcrfeiturs was wailved ~F

Gz

“
ncés Ior *re defen

rent. The Ccurt Ifi
@

therse lssues.

In findina *“hat the zccerntance 2f ren:t ov
lesscrs waived the breach ¢f insurance ccve
fcllewing Zacters were considered:

{A) There was no stipulation that pavments
would be accepted nct as rent, but as future
camages fcr withhclding possessicn. 49 Am.Jur.
2¢ 103z,

v ¢ %the lescor

, as rent.

¢ accept 1t
ccrmunicete

Finding llc. 7 a3t F 304-30S.
he trial court's firding that the lesseors

cf rent waived their cleim of forfeiture represents a

Woodlend Theatres, Inc., v. AEC Interrmcuntain Theatres,

560 P.2d 700 (Utah 1977), the Utah Supreme Court held that
acceptance ci rent waivecd the lessor's forfeiture of the lease-

hold,

citinag favorably an 1896 case as follows

This contested principle was resolved lcnc ago 1in
Brigham Young Trust Ccmpanv . Wagener, (13 Ctah 236,
44 P, 1030 (1896)]. This ccurt there explainec a
party cennot be allcwed tc 2voild *the centract,
then treat it as subsisting, cr treat It as ¢
cisting and afterwards be permitted to avoid it to
the other partv's iriurv. This ccurt hela:

. . . Where bv reason of & breach cf a conditicn, a
icase beccmes forfeited, the lesgscr is erntiilad to
recover pcssecsion. He weives *that richt bv the
acceptarce oI rent. He cannot accept the rent !
at the same time claim & forfeiture cf

560 P.2¢ at 701.
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fairilerly, in Censen v. C.7. Investnent Cormoration,

29 Utah 2¢ 231, 507 P.2d 712 (1973), plaintiffs, owners cf a
varcel oL rezl prcperty, executed a lease egrzement. The leacse
precvided that lessees could not assign the lease without
written apprcval oI the lessors. Several vears later lesscrs

attempted tc fcrfeit the lease for breach of this covenant. 1In

response to the attempted forfeiture, this Ccurt said

T is over the period of vears in
which . . . (the &ssicnee]l remeined in poscsession,
particularlv after they received writter notificaticn
that the option to renew was being exercised and thev
accepted the increased rental vayment, constituted a
waiver c¢f their right +t¢ demand & zforfeiture fcr
breach oif the ccondition against assignment withcut
written consent. 507 P.z2d at 717 {emphasics added).

The conduct of plaintif
i

See also, Minchew v. Chevron ©il Companv, 575 P.2d 192 (Utah

1978) .

In spite of the trial court's £finding of

Zact that
the lessors accepted rent, and the general rule that the right
of forfeiture is waived by acceptance of rent, PRespondent asks
this Court to find error in the lower ccurt's ruling because,
"(Ilt cannct be doubted that the parties, through their
:ttorneve, treated the rent either as compensation for with-
nolding possession cor as compensation on a cuantum meruit
Lasis." (RE at 24) Succinctly stated, Respondent urges that
the trial court erred because she alleges the lessors intended
that lessees' rental payments would not he accepted as rent and
che cGesires this Court to reverse a findirg of fact pertaining
to the lecsors' accepterce cf rent entered by the trial court.

Ls evidence of her alleced intent Respondent cites a paragraph
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in the March 1873 "Notice to Cure Defaults" Ly Uhich

lessors unilaterally stated the fcllcowing:

No waiver or this notice cr the reguired thirt (27
cave to cure the above-rerticred defeults Wil e
granted unless in writing and csigned ov all parties
concernred. (EE at Z2)

The Appelliants urge this Court to re-

n

pcsition for the reasons explained in the tol
A. Where MNc Transcript oI the
Furnicshed, the Triazl Cour='s Findin
Presured Tc Be Correct.

In Heward v. Howarc, 601 P.2d 931 (Uteh 1979), this

I}

Cour- helc that where nc transcript of trial proceedincs

furnicshed, <=<he +%rial court's rulirg cn the eviderce must be

D

presumed correct. See alcso, acnall v. Suburbia Land Ccrpanv,

579 P.zc ¢17 (Utah 1978); Sawvers v. Sawvers, 5S¢ P.2d 607

)

(Utah 1976} ; K & P Plurbincg & Eeating, Inc., v. Wintertcn, 54°

2d 1352 {Utah 1975).
In the instant case the Respondent consciously chese
tc prcceed withcout the benefit of a transcript as to the pcints
raised on crcss appeal. (R 358) Ac a result, and as a matter

of factual accuracv, Respondent's brief is indeed "loaded with

unreferenced self-serving statements of facts and ccrntenticns’
with the apparent invitation that this Court reverse the lower
ccurt's findings of fact that the lessors accepted rent As

rent. See, Bagnall v. Suburbia Land Companv, 542 P.2d 182, 134

(Ttah 197%). The Respcncdent's unsupportable stetemen®

rental monies were received as either "ccmpensaticn for with-

holding possession or as conmpercsation cn & cusntum merdit

basis" is totallv unreferenced to the record and cortradichs
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tre lecwer ccurt's Iindinc that the rcvavwents were accepted ac
verte. (RE et 24, cr. Finding Nc. 7 at B 304-305)

The Aprellants requested & partial transcript of the
proceedings. The existence of this partial transcript in the

roccrd does nct, however, cdefecat the presumption cf correctness

f the trial ccurt's findincs, even if the partial transcript

QO

tenced tc suvport Pespondent's arqguments, which it definitels
dces nct. This Court, in Bagnall v, Suburbia Land Companv, 542

£.2¢ 182 (Utah 13975}, cdecided & case in which defendants reliecd
sn a partiel reccrd, much of which appeared to be controverted

zccording to the trial court's findings. This resulted in many

Hy

unrererenced statements of so-called acte 1in briefs. This
Ccurt said that where there was cnlv a partial record, it would

ct "to have been supported bv admis-

J}

oresume the findings of £
sible, competent and substantial evidence" and woulé "turn a
deafened ear" tc any criticism of the same. Id. at 184,

It is instructive to ncte in the instant case that
Pecspondent's celf-serving statements ccncernino pavrents
reaceived from the lessees are not even referenced <o nor
supported bv the pertial transcript. The partial transcript

ces, hcwever, ccntain the following testimony given by the

ioT}

Pespondent which clearlv supports the trial court's finding.
CROSS EXAMINATION RY MR. EHUGHES:

fuestior: All right. Now, are vou presently getting
the rent cn time?

1]

Answer: For the lasst two months, since I requested
cachier's checks, ves, we have gotten it on time.

n
a

m
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Cuesticn: And it is current, isn't it?

Answer: Tt is current, ves.

Question: Ard in fact, subsecuent to the rfilirc of
the suit and up until the ovresent time, veou'we heen
receiving your rent, haven't vcu, ilrs. Clinger:

Answer: YNot alwavs ¢cn time. Scmetimes it's as much
as a month late, Mr. Hughes.

Question: But at any rate, vecu'wve been accepting the
rent?
Answer: You bet. (PT at 63)

The Appellants conclude that +he lower court's

finding that the lesscrs, including the ‘Respcndent, accepted

s

th

rent and

ot

herebv waived their rich c forreiture must be

presurmed <ccrrect con  appeal without a transcript of the
proceedings.
E. The Responcent's Unilateral Reservation that

2cceptance of Rent Woulcd Not Constitute a Waiver of
Forfeiture Availed Respondent Nothing.

The Respondent asserts that she did not intend that
acceptance of rent should ccnstitute a waiver of forfeiture and
she invites this Court to find that this unilateral intent
chould bar waiver. This request ccmes in spite cf the fact
that the trial court found as a matter of fact that all lessors
waived ferfeiture by acceptance ¢f rent. While the trial ccurt
agreed that the Respondent mev have had the intent of accepting
the rent as damages, it foundé that this intent was never

-

ccmmunicated to the lescees. (Fincing No. 7, F 2C

e

-305)

In %Wccdland Theatres, Irc., v. AEC

Theatres, Inc., supre, this Ccourt rejected a lessor's atterpt

to escape the ruie that acceptance of rent waives forfeiture,
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k- a "unilateral reservation" that ite acceptance of rert aid
nct constitute a waiver of forfeiture. In that case this Court
cucted with approval the following acdmeoniticn expressed in 3A

Thompson c¢n Real Property (1959 Replacement), Sec. 1328, p.

376:

If the lesscr receives rent from the lessee after
full notice ard knocwledge of a brocken covenant or
condition, he cannct thereafter assert his rights of
forfeiture given bv  the lease, notwithstandina
express denial of the waiver upcn accepntance cf rent.
560 P.zd 702 (emphasis adaded).

In spite c¢f the Resporndent's unilateral attempt to
expressly denv that mcnies accepted were rent, the Wcodland
™eatres Court held that "the acceptance of rental parments, by

lessor after +he action was filed, precludes its right to

In the present ccntroversy, Respcndent unilaterally
declares that she intended to accept the mconev from the lessees
zs damages. The trial court held that she, as well as the
cther lessors, accepted rent as rent and did rot communicate a
centrary intent to the Appellants. (Finding Nc. 7, R 304-305)
Once again, the Appellants are constrained to state that this

finding of fact mav not be challenged cn appeal without the

benefit cf a complete trenscript. Howard v. Howard, <cupra.

This Cour< should follow its prececdent in Voodland Theatres and

[o})

hwold  that the Respondent's unilateral declarations an
vrcommunicated oral intenticns may not overcome the trial

court'e fincéing that all the lessors continued to accept rent

Ih

aiter iling the law <cuit and thus waived their richt of

th

orfeiture.
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Th Respcnaent attempts to buttress her "i-tent!

argument bv <tatinc that the March 197¢ “"liotice to

Curse

Defaults" <states anc g¢ives notice "that acceptarce of

after the breach of a ccvenant will not be censtrued a&s consent

to the breach cor a waiver cf the richt to assert a

[0}

orZeiturs.’
(RB at 24) In sncrt, zhe asserts that unileteral nctice c¢f her

intent will bar waiver.

The clause (hereinafter anti-waiver cleause), whizh
assertedly gives this express notice, opravicusly referencsd

supra at 2, reacds as fcllicws:

Mo waiver cf this notice or the reguired thir<w (z0)
davs ure the abcve-men=zioned deraults will be
granted unless in writing and signed bv all the
parties concerned. (Emphasis added)

The ificreccing clause is not a blanket prchibitiocn cf
waiver. It expressly denies onlv walver of the nctice of cure
or the requirement that cure be made in thirty davs after
notice 1is given. The nctice and pericéd of cure are only
prerequisites to exercise of the richt to forfeiture. Zimply
etated, the effect of this clause is that in the absence of 2
written agreement %o the contrary, the right to <forfeiture
wculd arise in thirtwv dave. The anti-waiver clause cennot
reasonablv be understccd to pertain to waiver of the right of
forfeiture, which arises only after the thirty-day period has
run without written agreement tc waive. This clause does not
menticn veiver o¢f the riaght c¢f Zforieilture or waiver D
acceptance c¢f rent.

It is a generally accepted ovrinciple cof lew that

. - . , , i ihat
forfeitures of leases are lcokeé upcn with disfavor and tnet
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ferfeiture clauses will be cetrictlv corstrued. Beck wv.

[

539555232, 356 P.Za 264 (Colo. 1960); Wcocail =, Pharr, 16§

z.irnd 645 (Ga. 196%). 7Th

N

m

anti-waiver clause as corcstrued hv

the Respondent 1is a forfeiture clause. As explained abcve,

is at best ambigucus. Therefcre, the Appellants

it shculd be strictlvy corstrued and a1l armbiguities

resolved 1in favcr of the lessees and against the harshness cf

H
o
o
U
D
0
(6]

cndent cites FKarbelric v. Erothuell, 244

Czl.kPptr. 335 (1%66) Zor the prrcposition

)
10
s
0
kel
o]
)
0,
w
w
~
w
%)

that "notice” that acceptance cf rent will rot be construecd as

& waiver 1s enough to bar waiver. (PR at 24) The Karbelniag
case cces not stand for this broad prepcsitiorn. In that case

an irntermediate Califorria court held that a lessor's accep-
tance oi rent ¢id nct waive the lessor's seeking forfeiture
where the lecscees had veoluntarily ard exXpressly signed an

acreement in the originel lease against waiver cf the lesscr's

orfeiture bv acceptance of rent in the event of

Ia]
H
\QQ
=
t
o
th

The Karbelnic Court founc this agresment signed by the
lessees bound them and their assigres arnd was "tantamcunt tc a

irguishment c©f the richt of lessees and their assignees to

Zssert & waiver . .

ccurt referred o

As make-we!

's notice +that the acceptance cfi rent woulé nct e

Cz).fetr. =2t 341, VFowever, the primary Zact ucgon which the
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holding was based was the existence of an express acreement ir
the lease that acceptance of rent would not be a waiver,
Therefore, this case does not stand for the vropositicn that j
unilateral notice agiven to the lessees, that acceptance of rent
would not waive the right of rforfeiture, 1s enrcugh to Ifrustrata
or bar the waiver doctrine.

In the instant case the anti-waiver clause in the
"Notice to Cure Defaults" 1s the unilateral expression of thre
lessors, to which the lessees did nct agree. Evern 1< <this
Court ccnetrues this clause to give notice that acceptance of
rent will not waive the right o¢f forfeiture, contrarv to the
plain langquage cZ the clause, that unilateral notice by itself

will not ker waiver according *o this Court's opinion in

Woodland Theatres, Inc., v. ABC Intermountain Theatres, Inc.,
supra, wherein this Court said that "such a wunilateral
reservation avails lessor nothing." 560 P.2d at 701.

POINT I1

THE TRIAL COURT'S RULING THAT ALLEGED

EEALTH AND BUILDING CODE VIOLATIONS AS

WELL AS WASTE WERE 1NOT PROPERLY RAISED

OR PLED IS CORRECT AND SHOULD BL

SUSTAINED BY THIS COURT.

The Respondent argues that the trial court erred ir
finding that alleged breaches ccnsisting cf health and building
code violations, as well as waste, were not pled cr raised.
(RBE at 17) Close examination cf the record reveals that the

trial court's ruling is correct and should be sustained bv thit

Court.
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respondent's Verified Complaint was filed May 8,
1978, almost three vears before trial. The first cause of
action alleges Appellants' failure tc maintain adequate lia-
bi1lity insurance on the premises. The entire Verified Com-
plaint will be attached hereto so that the Court may review its
thrust 1in totality. Paragraphs 14 thrcugh 23, omitted in
Fespondent's Brief, are important as they individually and
collectively focus on Appellants' alleged breach in "having
failed to act in good faith to provide liability insurance
coverage on the leased premises or tc provide lessor-plaintiff
with anv policy of insurance as provided in paragraphs 9 and 15
of the lease agreement." (R 4, 9g21) The only other matter
cocmplained of was the Appellants' continuing possession despite
this alleged breach. ;g at q927-28. This is the entire breach
spoken of in the first cause c¢f action.

The second cause of action alleges that the nature of
the premises 1is basically recreational and that the risk-
creating activity of the same poses risks to both persons and
personal property. (See attachment to this brief] But again,
the Respondent's only request for relief in the second cause of
action was a temporary and permanent enjoinder of activities on
the premises unless liability insurance was first obtained as
calleé for bv the lease. Nevertheless, the Respondent, on
appeal, characterizes her Verified Complaint as clearly assert-
ing issues other than insurance. (RB at 3)

Pespondent seeks to cure this obvious lack of any

pleading of health or building code violations in the Verified
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Complaint by asserting that the "NWotice to Cure Defaults,”
which was attached as an exhibit tc the complaint, is suffic-
ient to raise these issues. This argument is ill-conceiveq,
Respondent gquotes Rule 10(c) of the Utah Rules of Civil Pro-
cedure wherein that rule ctates that exhibits are included ss
part of the pleadings "fcr all purposes," and proposes that
this exhibit of the Verified Complaint should be allowed tgo
allege entire causes of acticn nct set fcrth in the complaint,
(RE at 16)

Tre Resvoncent's interpretation of Rule 10(c) has
been rejected -rn cther jurisdictions and ought tc be rejected

by this Court. In Hocver Eguipment Company v. Emith, 198 Kan.

127, 422 P.2¢ 914 (1967), the Supreme Court of Kansas held that
K.S.A. 60-210(c) which, similar tc 10(c) U.R.C.P., provided
that exhibits attached to a complaint are part of the same "for
all purposes," nonetheless, does not permit a substitution of
such exhibit "for any allegation lacking in the pleading but
necessary to declare a legal claim of relief against the

defendant." 1Id., at 919, citing Caterpillar Tractor Company V.

International Harvester Company, 106 F.2d 769 (9th Cir. 1939):

1-A Barron & Holtzoff, Federal Practice & Procedure, §325 at

page 260; 71 C.J.S. "Pleading", §375(2); 41 Am.Jur. "Pleading”,

§56. Similarly, other courts have continually ruled that while

an exhibit may be considered as a part of a pleading to clariiy

and explain the same, an exhibit tc a pleading cannot serve the

purpose of supplying necessary material averments, and the

information recited in the exhibit to the pleading is not tC be
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raken as alleged by the pleading itself. See, Burgess v,

ESEEEEE' 354 p.2d 293, 223 Or. 235 (1960); Emplovers Casualtv

Company v. Transport Insurance Companv, 440 S.W.2d 606 (Texas

1969); Anderson v. Chambliss, 262 P.2d 298, 199 Or. 400 (1953);

andersen v. Turpin, 142 P.2d 999, 172 Or. 420 (1943); Wright v.

white, 110 P.z2d 248, 166 Or. 136 (1941).
As succinctlv stated in 71 C.J.s. "Pleading”
§375(a) (2):
Cenerally an exhibit can be used only to clarifv and
remove uncertainty in pleadings, or to furnish parti-
culars, and not to supply allegations essential or

material to a cause of acticn or defense.

See alsc, Chesnev v. Chesnev, 33 Utah 503, %4 Pac. 989 (1908),

an olcer but unguestionably well reasoned Utah case.

In light of the foregoing, Finding of Fact No. 4
entered by the trial ccurt which follows is correct and should
be sustained:

4. The notice of forfeiture sets forth various
grounds for forfeiting the lessees' interest and
although it was attached to the complaint, a claim
for relief was stated only with respect to the matter
of insurance. The motion to amend the complaint
during the trial to include the non-insurance matters
was objected to, along with the proffered evidence.
This evidence was admitted provisionally, subject to
the ruling of the motion to amend. The Court finds
that the matter of other breaches was a significant
change in the cause of action (which consumed most of
the trial), that it was not consented to be tried by
the defendants and that no reason was adduced for not
timely moving to amend prior to trial. Accordingly,
the Court exercises 1its discretion under Rule 15 to
deny the motion to amend. The obiections to
testimony and exhibits pertaining to breaches of the
lease other than insurance are sustained.

The Respondent further asserts that the Appellants

were made aware of the health code and building ccde defaults

Sponsored by the S.J. Quinney Law Library. Funding fer Higitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



claimed, by answers to interrogatcries filed on November 13,
1980, and supplemental answers filed Januarv 28, 1981. (EB at
12) On August 21, 1978, Appellants filed interrcgatories iy
order to clarify Respondent's position as to certain violationg
of the Utah Code mentioned in the "Notice to Cure Defaults,"
but which were not pleaded in the Verified Complaint. (R 53)
Answers to these interrogatories were not timely filed.
Responding to the Appellants' motion to compel answers to
irterrogatories (R 12C), Responaent purportecd to answer these
interrogatcries on Movember 13, 1980, (R 128) These answers
were insufiicient. Appellants 1invite this Court tc examine
Respondent's answers given on November 13, 1980, to
Interrogatory No. 29 regarding inspection of the leased prem-
ises reqguested by the Plaintiff. (R 134, 144) Respondent
answered as follows:

Inspections were made and areas found to be objec-~

tionable are listed in detail and will be given

later. (R 135}

The detailed list was not to be found. Furthermore,
in answering Interrogatocry No. 32, wherein Appellants asked
Respondent to state wherein the Appellants were in violation of
the Utah Division of Health, Code of Camp, Trailer, Court,
Motel, Hotel, Resort Sanitation Regulations, the Respondent
blithely answered that the Appellants should "see attached copy
of report." (R 135) The only problem is that there was 1o

cocpy of any report attached to the interrogatories!

To further elucidate Respondent's unwillingness to

clarify her position, Appellants need do no more than ask the
Sponsored by the S.J. Quinney Law Library. Funding for dig\tizzlt:jnn rg\/\ded by the Institute of Museum and Library Services
n

Library Services and Technology Act, ad! tered by the Utah State Library.
Machine-generated OCR, may contain errors.



Court to examine her Answers to Interrogatories No. 33, 37, 42,
43, 44, 45, 46 and 48. These requests all pertain to impreving
the leased premises for the benefit of the public. Aall Pespon-
dent's answers refer to the replies to either Interrogatory No.
29 or 22 recited above, which responses we have already seen
were really not responsive at all. (R 135-138)

Upon review of these answers, Appellants were con-
strained to renew their motion to compel and for sanctions. On
the 9th day of December, 1980, the Honorable J. Harlan Burns,
citting on the Law and Motion Calendar, gave Respondent's
counsel seven davs in which to complete discoverv and answer
Interrogatory No. 29. (R 163) The actual answers were not
filed until the very morning c¢f trial, January 29, 1981, some
twc ané one half vears after Appellants requested that the
Respondent clarify her position!

It 1is abundantly clear from the record that the
reason Respondent did not respond to the interrogatories was
because the Respondent was not aware of any specific defaults
other than the alleged lack of 1liability insurance. The
following testimony given by Respondent at trial, more than two
and one half vears after filing of the the "Notice to Cure
Defaults" is illuminating:

CROSS EXAMINATICONM BY MR. HUGHES:
Question: All richt. YNow, as of December 12, 1980,
did vou know what the nature of the health code vie-
lations were on the premise?
Answer: As of that dete?
Question: Yes.
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Answer: It seems to me that I did not receive a copvy
cf the report until January.

Question: 19817
Answer: 31.

Questicn: And prior to that time did you kxnow what
the nature of viclations were?

Answer: I did not know the exact codes, no, but I
certainly felt as though it needed some help.

Question: You had a feeling that there were
obviously violations that nreeded fixing?

eling that there were some violations cut
cn the property:’

Answer: Yes. I didn't know the exact code numbers.
Question: C.K. But at that time when vou executed
PlaintiZfs' Exhibit 4, it was just basicallyv the same
general tfe

Answer: WWell, Mr. Boutwell filed this and he told us
that there was no cdoubts codes were being brcken, but
we were not told what specific codes. (PT 68-69)

Subparagraph 4 of Respcondent's answer to inter-
rcgatory No. 29 tendered on the morning of trial is especially
revealing:

Inspections made by Bob Simpson and David Fairhurst,
county building inspector, have -ust recently become
available, and are attached hereto as Exhibits "A"

"B", "C" and "D" and incorporated herein by this
reference. (R 176, emphasis added)

Perusal cf the repcrts of the inspectors reveals that
inspections weren't even conducted until March of 1980 and some
were as late as January 6, 1981, years after the filing of the
complaint and notice of default. The Respondent alleges that
the substance of these reports was communicated to the
Appellants "shortly after the time of inspectior" (RB at 10},
but there is no support for this contention, which once again
is unreferenced to the record.
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In light of the late cdates of the inspections and the
ignorance of the lessors themselves concerning the nature of
the supposec defaults, it seems incredible that the Respondent
would seriously assert that the "Notice to Cure Defaults" put
2ppeilants on notice of the defaults claimed or that had Appel-
lants spent "a few minutes making telephone calls to building
inspectors instead of drafting interrogatories thev would have
guickly learned what defaults existed." (RB at 13)

It should be noted that while Respondent puts much
stress on the finding of the inspectors that the premises were
"found unsafe and dangerous to human life" in 1980, two years
after filing the complaint, she failed to indicate the premises
were rct closec by those same state and local health and build-
ing inspectors who made inspections on the premises. (RB at 4)
Instead, once the inspection reports were made available to the
Appellants on the morning of trial, steps to cure and actual
cure of said violations were initiated to the satisfaction of
such officers during the very period allowed for trial.

Respondent also argues that the Appellants were not
unfairly surprised and prejudiced by the issues regarding
building and health code violations, since those issues were
included in Appellants' own proposed pretrial order. (RB at
14-17) 7This unsigned pretrial order of November 19, 1979, does
indeed show that Appellants were aware Respondent might claim

somethinc dealing with violations of regulations promulgated by

the Utah State Division of Health. This possibilitv was com-
municated in the "Notice to Cure Defaults." However, it should
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be carefully noted that as of the date of this unsiagned pre-
trial order Appellants were still trying to clarifv whether
Respondent intended that additional claims were tc be 1liti-
gated, and if so, the Appellants were trying to compel Respon-
dent to reveal the nature of her claims by answering the 2ppel-
lants' interrogatories. The paragraph entitled "Discovery" in
the proposed vet unsigned pretrial order reveals the ambiguity
and confusion surrounding the Respondent's lawsuit.

Discovery will b»e completed at least ten (10) avs
pricr to trial. Interrogatcries which are outstand-
ing shall be discussed between the parties so that
those raterial to the lawsuit or which may become
material might be answered in due course. It is not
clear at this time whether the Plaintiffc intend to
go rorward pertalning to issues based on alleged
violations of health code provisions. (R 91)

The Respondent's unwillingness *o clarify her claims
raised questions as to whether she intended to pursue the same
at trial. The validity and reasonableress of the Appellants'
doubts as to whether Respondent intended to pursue health code
violations as a cause of action in the litigation is under-
scored by the testimony of Mr. Boutwell, counsel for lessors at
the time the "Notice to Cure Defaults" was filed, wherein Mr.
Boutwell testified that three of the lessors did not intend to
pursue the alleged health and building code wviolations. (PT
12:9-20) Certainly if three of the lessors did not intend to
pursue these alleged violations, the Appellants' uncertainty as
to what was being litigated is reasonable.

In summarv, the Appellants ask this Court to uphold
the trial court's firding that the breaches other than insur-

ance were significant changes in the cause of acticn which were
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not timely raised, pled or tried with consent. The Respon-
dent's attempts to overturn this finding once again have a
nollow ring in view Respondent's unwillingness to clarify her
claims pricr to the day of trial and her subsequent failure to
rely on a transcript when challenging the trial court's find-
ings on appeal.

POINT III

THE TRIAL COURT PROPERLY EXERCISED ITS

DISCRETION IN DENYING RESPONDENT'S MOTION

TO AMEND,

The trial court found that "no reason was adduced for
not timely moving to amend prior to trial,” and accordingly
exercised its discretion under Rule 15 to deny the Respondent's
motion tc amend. (Finding Meo. 7, R 303-304)

Respondent argues that the trial court abused its
discretion in denying Plaintiff's motion to amend. Respon-
dent's first point is that it was unreasonable for the trial
court to deny the motion because Appellants were not unfairly
surprised or prejudiced by the Respondent's claims. In this
the Respondent overlooks the fact that the Appellants only
became aware of the Respondent's claims on the morning of trial
when Fespondent finally submitted answers to interrcgatories.
(See Point II, sugra)

In spite of this obvious prejudice, Respondent
asserts that Appellants were not surprised because "continu-
arces of the trial gave Defendants almost a full month to
prepare to meet these issues.” (RB at 18) Trial began on

Saruary 29, 1981, and continued uninterrupted for two days. (R
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186,195) Much of that time was consumed hearing evidence,
which was provisionally admitted over Appellants' obiection,
concerning Respcndent's recently revealed claims. (R 303

Certainly it cannot be gainsaid that Appellants were surprisec

and prejudiced by this late proffer of evidence. The tria:
court then continued the trial until Februarvy 20, 1981. (p
195) During the interim the Appellants initiated cure of the

alleged defaults. Not until February 20, 1981, did Respondent
file her motion to amend. By this time, after three vyears ci
preparation for trial anrd two days of actual trial, the damage
and prejucaice to the Appellants had been done. The Appellants
were prejudiced 1n their defense on the merits, having only
learned the particulars of the Respondent's claims on the
morning of trial. (See U.R.C.P. Rule 15(b})

It 1is evidert from the very efforts of discovery
recited heretofore in Point II that even were Respondent's
amendments otherwise allowable as nonprejudicial to the Appel-
lants, the Respondent's dilatorv tactics in responding tc dis-
covery and failure to comply with not one but two discovery
motions to compel would easily provide the trial court alter-
native grounds under Rule 37(b) (2) (B) or (C) to have refused to
entertain Respondent's motion to amend her complaint aiter the
inception of trial. (See R 120-28; 158-60)

Respondent correctly cites Gillman v. Hansen, 26 U.2d

i65, 486 P.2d 1GC45 (1971} for the proposition that the trial
ccurt's discretion in denving leave to amend "is to be exer-

cised in furtherance of justice.” Id at 1046. This Court, in
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rirst Securityvy Bank of Utah, N.A., v, Colonial Ford, Inc., 597

p.2d 859 (Utah 1979), states that in determining whether a

denial of a motion to amend will promote justice, that judgment

should be granted, "in accordance with the law and the evi-
dernce." Id. at 861, emphasis added. In short, the trial

court's discretionary rulinag, which is not to be overruled

unless there is an abuse of discretion (Benson v. Oregon Short

Line R. Co., 35 U. 241, 99 P. 1072 (1909)), is based in part on
its evaluation of evidence. The trial court found that the
evidence did not merit amendment. The Respondent disagrees.

Again, Respondent finds herself in the unenviable position of
challenging the factual foundation for the trial court's dis-
cretionary decision without providing a transcript to properly
enable this Court to review this factual determination. Thus,
Respondent's allegation of an abuse of discretion should go
unheeded according to the reasoning of this Court in Howard v.

Howard, supra.

_—a—

POINT IV

ASSUMING, ARGUENDO, THAT THE TRIAL COURT
ERRED IN FINDING THAT RESPONDENT HAD NOT
ADEQUATELY RAISED HEALTH AND BUILDING

CCODE VIOLATIONS, OR IN DENYING RESPCNDENT'S
MOTION TO AMEND, THESE ERRORS WERE NEVERTHE-
LESS HARMILESS ACCORDING TO RULE 61, U.R.C.P.

Rule 61 of the Utah Rules of Civil Procedure states
that:

No error in either the admission or the exclusion of
evidence, and nc error or defect in any ruling or
order or in anvthing done or omitted by the court or
by any cf the parties, is ground for granting a new
trial or otherwise disturbing a judgment or order,
unlecs refusal to take such action appears to the
court inconsistent with substantial Justice. The
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e of the proceedings must dis-
defect 1n the proceeding which
e

court at every stag
regard any error OoOr
t

does not arifect h substantial rights of the
parties.
This Court has continuall’ held that the -udiciare

must disregard anv errcr which does not affect the substanti

rights of the parties, and no Jjudgment shall ke reversed or
affected by reascn of such error cr cefect. This Court has
further held that the burcen is upon *the party claiming error
to show both error and prejudice befcre he mav prevail., Thig
burden inclucdes a showing that there is at least a reasonable

ikelihced cha= <he result would have been different in the

[

absence of the allieged error. See, State v, Salmon, 612 P.I¢

366 (Utah 1980); Bcwdern v. Denver & Rio Grande Western Railroad

Ccmpanv, 2 U0.zd 444, 286 P.2d 240 (1955); Burton v, Zions

Cooperative Mercantile Instituticon, 249 P.2d 514 (Utan 1952);

Startin wv. Madsen, 237 P.2d 824 (Utah 1951).

The only relief Respondent seeks on her cross appeal
is forfeiture of the lease. (RB at 20) Assuming, arguendo,
that the Respondent were to otherwise bear her burden of
establishing error in the trial court's finding that additional
defaults were nct adeguately raised, or in *hat court’s denizal
of her mction to amend, the Respondent, nonetheless, may rot

prevail because she cannct show substantial prejudice in the

denial of her efforts to obtain a forfeiture, or a reasonable

Hy

likelihood of a different 3udagment on +the :issue of forfeifure
had the trial court otherwise entertaired her allecaticns.
Zppellants respectfullv submit that this follows because i€

Judegment of the trizl court dernving forfeiture partly on £I€
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basis of Respondent's waiver of that equitable right is both
persuasive and pervasive as to any claimed breach. The trial
ccurt found that the majority of the lessors accepted "rent as
rent” and waived any right to forfeiture. The trial court
further found as a matter of fact that the Respondent, even
thcught she mav not have intended to "accept rent as rent," did
not communicate this unilateral reservation to the lessees and
waived the right of forfeiture. This finding cannot now be
challenged on appeal withcut a transcript.

There is no reascnable likelihood that the finding of
walver of the right to forfeiture would have been different had
the trial court allowed the Respondent to amend. This Court

held in Woodland Theatres, Inc., v. ABC Intermountain Theatres,

supra, that acceptance of rent with knowledge of a breach after

the action was filed precluded the right to enforce forfeiture.
This Court's rationale was that acceptance of rent with full
knowledge of a cdefault is a reaffirmation of the lease and the
continuation of the landlord-tenant relationship in spite of
the default. The only limitation on this doctrine of waiver is
that the breaches must be known before they can be waived. 1In
the instant case, Respondent necessarily c¢laims that the
alleged defaults relating to violations of the health and
building codes were known to the lessors when they filed their
"Notice to Cure Defaults." In other words, these defaults were
supposedly krnown to the lessors when they accepted rents from
the lessees. Since these defaults were supposedly known to the

iessors when they accepted rent and affirmed the tenancy, there
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is no justification in reason or in law to distinguish tpe

unlitigated defaults from the litigated defaults or speculate
that had the trial court litigated these adcditional defaults it
would have come to a different conclusion as to the lassor's
acceptance of rent being a walver oI the elleged breaches and 3
reinstatement of the lease. Simply stated, regardless of the
nature of the defaults litigated between the parties, the
lessors still accepted rent, and the trial court would still

have been bound to follow the rule of Wocdland Theatres and

cdeclare that the lessors' right to forfeiture had been waived.

It shoulc zlsc be observed that the trial cour:t pro-
visionally hearc all oI the Respondent's evidence regarding the
alleged defaults. In fact, hearing of the evidence on these
defaults consumed most of the trial. (Finding MNc. 4, R 303)
Nevertheless, the court ruled that the lessors accepted rent
and waived forfeiture. 1In the Appellants' estimaticn, this is
a strong indication that the trial court would not have come to
a different conclusion con the issue of forfeiture had it
allowed the Respondent to amend. Apparently there was nothing
in this provisionally accepted evidence to convince the court
that the lessors had not accepted rent or that the rule

expressed in Woodland Theatres should not apply.

Respondent has failed to shoulder her burden to shew
that there is a reasonable likelihood that Finding of Fact lo.
", in which the court found waiver of the right to forfeiture,
would have been different had she been allowed to amend. (R

304-305) The Appellants submit that the Respondent still would
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~ot have been granted the relief of forfeiture, which is the
onlvy relief she seeks. Therefore, no substantial rights are
affected, even 1if this Court finds error in the lower court's
denial of Respondent's motion to amend, or otherwise rule on
her allegations of health code violations. Clearly, any error
in this case was harmless.

POINT V

RESPONDENT AS A CO-TENANT CANNOT MAINTAIN

AN ACTION FOR THE FORFEITURE OF A LEASE

WHEN SHE IS NOT JOINED IN THE ACTION BY

OTHER CO-TEMNANTS.

Near the end of March, 1978, Genevieve A. Smith,
Jesse E. Smith, Beth M. Smith, and Salli Smith Girard (the
Respondent, aka Salli Smith Clinger) as co-tenants signed a
"Hotice to Cure Defaults" and caused it tc be served on the
Appellants. The notice sets forth an alleged default in main-
taining liability insurance on the premises, as well as other
grievances, ané notified the Appellants that legal action would
be instituted to forfeit possession of the premises if the
defaults were not cured in thirty days.

On May 8, 1978, the above-named co-tenants jointly
filed a2 Verified Complaint seeking to establish lessees' prior
default and forfeiture of the lease. Over the next 32 months
the lessors, as co-tenants, received monthly rental payments
from the lessees which amounted to $22,400. (RBE at 23) The
trial court fcund as a matter of fact that lessors had accepted
rent as rent, and that anv possible intent to the contrary on
the part of the Respondent had not been communicated to the

lecsees. (R 305)
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By a stipulation dated in December of 1980, the tria)
court signed an crder dismissing with preiudice three of tpe
co-tenants, Cenevieve A. Smith, Jesse E. Smith, and Beth
gmith., (R 164) 1In spite of the fact that Plaintiffs normaily
have the right tc dismiss (U.R.C.P. 41l(a)(Z2)}, the trial court
set aside the order dismissing three of the co-tenants ané

joined them as involuntary parties defendant because the stipu-

lation to dismiss the three co-tenants had nct been subnitted

to the remaining co-tenant, the Respondent. (Finding No. 2,
R 302) In short, three coc-tenants were forced to participate
invcluntaril-r as cefendants, even though thev had expressed no

desire to pursue the forfeiture.
The general rule regarding forfeitures by co-tenants
is steted in 50 A.L.R.2d 1366:
It is established that where propertv subject to a
lease is owned by co-tenants, forfeiture cf the lease
on the ground of breach of covernants on the part of
the lessee cannct be enforced by less than all cf

such co-tenants.

In Calvert v. Bradlev, 57 U.S. 580 (16 How.) (1853),

one of several co-tenant-lessors had entered into a lease of
property called the National Hotel in Washington. The lessee
covenanted to keep the premises in gcod repair and surrender
them in like repair. The Supreme Court held that this covenant
ran to all lessors and that one of +the lessors acting alone

could not maintain an action for the breach of it by the

lessee. Dismissing the complaint, the Supreme Court stated
that if the covenantees can sue Jointly, "they are bound to d¢
so."
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In Fredeking v. Crimmett, 86 S.E.2d 554 (W.Va. 1955),

a husband and wife owned some propertv under lease as tenants
in common. The husband thereafter died, leaving two minor
children, who at the time of trial each held an undivided one-
sightnh interest in ccmmon, subject to the dower of the widow,
who owned an undivided three-fourths interest. The widow
continued to receive rents and had disqualified herself from
ceeking enfcrcement of the forfeiture clause. Such disqualifi-
cation of one of the co-tenants prevented a claim by her +to
forfeit the lease alleging standing as guardian of the two
ninor children. The court said:

All the heirs of J. G. Fredeking, must concur and

unite in the enforcement of the forfeiture provision

for its breach of the lease; and there can be no

Zcrfeiture of the lease bv less than all the tenants

in common who own undivided interests in the prop-

erty. Heward v. Manning, 79 Okl. 165, 192 ». 358, 12
A.L.R. 815 (1920).

The court reasoned that less than all co-tenants
could not pursue forfeiture because "if the lease could be
forfeited by less than all the owners of the undivided
interest, the lessee would be bound by the lease as to some of
such owners and discharged as to other such owners." 86 S.E.2d

at 564. See also, Eurengy v. Eguitable Realty Corporation, 341

Mo. 341, 107 S.wW.2d 68 (1937).

There 1is limited case law which suggests that one
co-tenant may initiate a notice of foreclosure without other
co-tenants, if such action would inure to the benefit of all
lessors. For example, in Webb v. CGraf, 289 Ky. 644, 159 s.W.24

423 (1542), the court upheld a notice of development filed by
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only one co-tenant-lessor. In maintaining the suit, however,
the Webb Court noted that all the lesscrs in common haé Joineg
in the action and affirmed and ratified the action of the
single co-tenant who had filed. The court reaffirmed the

language cf Union Gas & 0Oil Cc. v. Gilliam, 212 Ky. 282, 279

S.W. 629 (1925), wherein it was stated that all the co-tenants
in common must concur and unite 1in an action %o enforce a
forfeiture. Thus, the limited hclding in the Webb case is that
a single co-tenant may initiate an action if such action inures

te the rerefit of all lessors and if all lessors later join and

Q

unite 1ir the pursuance of the suit, pursuant to the standards
set forth in the Cilliam case.

The 1instant case 1s readily distinguishable. All
lessors temporarily joined together to initiate the forfeiture

action. See, Axis Petroleum Co. v. Tavlor, 108 P.,28 978

(Cal.App. 19%41); B. & B. Sulphur Co. v. Kelley, 141 P.2Zd 908

(Cal.App. 1943). Later all lessors, according to the trial
court's finding, accepted rent from the lessees, but never
again acted harmoniously. After it became obvious that the
lessees had cured the insurance default (prior to the filing of
the complaint) and the lessors had accepted over $22,000 in
rent, three of the four lessors decided that their best
interests were to withdraw from the law suit. Clearly the
majority of the lessors @id not join in cr unite in prosecuting
this suit after the initial filing. Neither can it be said
that Respondent's pursuing forfeiture would somehow inure to
the benefit of her co-lesscrs, as they had already determined
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that it would be to their benefit to reinstate and continue the

iease. In addition, it is difficult tc conceive how pursuing
fcrfeiture could inure to the lessors' benefit when they had
already waived and precluded any possibility of forfeiture by
acceptance of rent. For these reasons the Appellants believe
that this Court shculd follcw the general rule and hold that
because the lessors were not united in their desires to pursue
forfeiture, as evidenced by their acceptance of rent and
attemptec dismissal c¢f the suit, the Respcndent, acting alone,
may not mailntain this claim.
POINT VI

THE RESPONDENT FAILED TO MEET HER BURDEN

OF PROOF ON THE ISSUE OF ATTORNEY'S FEES

WHEN SEE CHOSE TO RELY ON CCNTROVERTED

AND INADECUATE AFFICAVITS.

In respcnse tc the arguments made in the Appellants'
Brief that the trial ccurt erred as a matter of law in awarding
the Respcndent attornev's fees, the Respondent makes several
points which should be addressed in this reply. There is no
dispute in this case that an award of attorney's fees must be
baseéd on findings of fact, which in turn must be based on the
svidence. The primarv dispute in this case concerns the kinds
of evicence that mayv provide an evidentiary basis fcr the award
when both the amcunt and the availabilityv ci the award is con-
troverted, as distirguished from an uncontroverted award. The
ippellants have urgecd that the trial court erred ir awarding a
cCrtroverted attorney's fees to the Respendent on the basis of
rebut-ed arfidavits alore, without sworn testimenv. Respondent

“szarts that the trial court's award of attornev's fees on
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controverted affidavits instead of upon sworn testimony ig
proper because the Appellants were given an opportunity for j
hearinag or the matter, but that opportunity was "waived" by the
Appellants. (RB at 6)

The general rule is that attornev's fees are reguirsag

to be proved by sworn testimony. Aiken v. Burrcuchs, 30 U.2¢

116, 514 P.2d 533 (1973). However, this Court noted in F.M.2,

Financial Corporation v. Build, Inc., 17 U.2d 80, 404 P.2d 670

(1965}, that fees are "not always reguired *to be proved by

sworn testimonv." Attorrey's fees may be proved other than by

"

sworn testimcny when thev are "submitted upcn stipulaticn,” in

cther words, when an award 1s not controverted. Id. Simi-

larly, this Court, in Freed Finance Companv v. Stoker Motor

Company, 537 P.2d 1039 (Utah 1975), stated that when there was
no issue of fact (which would mean the award was uncontro-
verted), a party may supply the necessary evidence to award an

attornev fee by an "unrebutted affidavit." Appellants submit,

however, that an award of attorney fees based upon the lower
court's unsolicited yet solicitous invitation to the Respon-
dent, weeks after trial, to prepare affidavits, and the result-
ing controverted nature of those affidavits cannot provide an
evidentiary basis for an award.

In her brief, Respondent did not directly deny Appel-
lants' assertion that rebutted affidavits alone are incuffi-
cient to suppert an award cf zttcrnev's fees. Rather, Respon-
dent seeks to aveid this isszue by asserting that the Fppellants
kad an cpportunity for & hearing in which thev could have
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cotten sworn testimony but "waived the opportunity." Appel-
lants supposedly "waived" this opportunity for hearing by
assertedly electing to submit controverting afrfidavits instead
of requesting a hearing. (RB at 6-7)

Respondent's waiver theory is unigue and inncvative,
pbut it arises from Respcndent's confusion as tc which party had

the burden of proof on this issue. In FP.M.A. Financial

Corporation v. Build, Inc., supra, this Court =said that the

party asking for an award of attorney's fees had the burden of
proving the fees as a part of her case. Failing to offer
sufficient proof on this issue "had the same effect as would
failure to offer proof as to any other controverted issue."
404 P.2d at 674.

It was the Respondent's burden and responsibility in
the present case to see that the proper evidentiary foundation
was lailid to support her award of attorney fees. The Appellants
had no responsibility to assure that the kind of evidence the
Respondent chose to lav an evidentiary foundation was either
proper or otherwise sufficient. As Appellants had no burden in
this matter, they were under no obligation to reguest a hear-
ing, or to advise Respondent that her controverted affidavits
submitted to a lower court already disposed to give her the
award were otherwise insufficient to bear her burden. Appel-
lents' silence upon Respondent's own decision to present affi-
davits which Appellants subseguently controverted can hardly

constitute a waiver of the burden of proof required by Utah
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law. Indeed, as acdvocates, Appellants socucht the denial ¢
Respondent's belated claim. On appeal, Appellants have unfor-
tunatelv been constrained tc categorize the lower court's
reopening of the case on Respondent's behalf as both arblitrary

and improper. Certainlv Appellante' counsel ha

n

no dgreater
obligation to assist the Fespondent in meeting her burden by
pointing out prior to eppeal that the method she chcse was
faulty.

Simply stated, the obligation to see that the proper
evidence was cffered was entirelv upcn Responcent. This burden
could not be s3hifted to the Appellants by the lower court's
ruling that it wculd decide the issue of attorney's fees upon
affidavits "unless either partv requested a hearing." (R 305)
The Respondent's "waiver theory" 1is contrary to Utah law,
inasmuch as its ultimate effect would be to shift the burden of
assuring a proper evidentiary foundation for a controverted
award of attorney's fees to the party opposing the award.

Next the Respondent argues that the lower court's
award of atterney's fees is justified because it was in harmony
with the objective of Rule 54(c)(l), URCP. (RB at 8) The

Respondent cites Palombi v. D & C Builders, 22 U.2d 297, 452

P.2¢ 325 (1969%) for the proposition that Rule 54(c) (1) 1is
interpreted to allow the trial court to award attorney's fees
even though plaintiff did not ask for attorney fees in her com-
plaint. The Appellants acree that this would irndeed be the
effect of Rule 54(c)(l) in a case where the prerequisites set

forth in Palombi had been met. In Palombi the Court said:
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The fact that there was no specific pleading irn that

regard dces not preclude such an award. It it indeed
important that the issue be raised and that the
parties have rfull oppcrtunitv tc meet it. But when

that is_done our rules indicate that there should be
libe;allty of procedure to reach the result which
justice reguires. 452 P.2d at 328 (emphasis added).

In the instant case the Respondent chose to meet her
purden of proof on the issue of attornev's fees by submitting
afficavits at the lower court's invitation offered weeks after
trial. The Appellarnts hadé no burden in this regard. There-
after, the lower court, obviouslv disposed to award Respondent
her attcrneys fees, did sc erroneouslv, on the basis of contro-
verted affidavits and without the aid of sworn testimony or
cross examination. Facing a court which had already indicated
its inclination tc award Respcndent her fees, Appellants can
harcly be faulted in allowing Respondent to abandon an oppor-
tunity for a hearing or by failing to come to the Respondent's
rescue by requesting a hearing on their own.

In addition, it 1is extremely difficult to understand
how justice could require an award of attorney's fees to the
Respondent-lessor in this case. The lessors brought suit seek-
ing forfeiture of a lease. This relief was denied because the
trial court found that the lessors had ratified the continuing
existence of the lease by acceptance cver nearly three vears of
$22,400 in rernt. During this three-year pendency of the
proceedings, the Appellants tried in vain to discover the
nature of Respondent's claims so that they might be cured, but
were continually frustrated by the Respondent's unwillingness

t0 answer interrogatories. (R 53, 120, 159, 186) Finally,

Sponsored by the S.J. Quinney Law Library. Funding—f@ &gﬂization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



three of the lessors stipulated that the complaint sheuld te
dismissed as to them, anc that they wculd bear their ouwn
attornev's fees. (R 162) Under these circumstances, it igs ;
mockery to assert that Justice demands an award to the
remaining Respondent of all attorney's fees exrended bv all the
lessors. The Appellants can onlv conclude that the instant
case 1is not an appropriate case for the operation of Rule
54 (c) (1) because the Palombi prereguisites are nct met.
Indeed, Rule 54(c){l) states that litigants should be granted
the relief to which thev are "entitled." Respondent's failure
to present anv evidence on attorneys fees at trial entitled the
Appellants to a favorable ruling on this issue! Respondent's
failure to present adequate or sufficient evidence after trial
does not cure this frailty.

In their brief the Appellants urced that Hr.
Boutwell's affidavit is an improper basis for an award of
attorney's fees because the affidavit nowhere states that the
Respondent owes Mr. Boutwell these fees also incurred bv three
other lessors in addition to the Respondent, all of whom agreed
to bear their costs and expenses. (R 337-39; 162) The Respon-
dent speculates that the attornevs' fees awarded tc her in this
case are justified since, "in this case the amount cf attor-
nevs' time would be the same whether thers was one lesscr cI
cne hundred lessors." (RB at 7) This arcument misses the
point. The Appellants assert that the purpose of an award of
attorney fees to reimburse the successful litigant for her

personal liability for attornev fees. To award the Re spondent
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sttorneys fees which where the percsonal liabilities of cther
parties 1s to unijustly enrich the Respondent and penalize the
appellants.

CONCLUSION

The Responcdent's claim that the trial court erred in
factually finding that the lessors accepted rent as rent with-
out communicating a contrary intent to the lessees is not meri-
rorious. Without a transcript, the trial cour: findings of
fact must be presumed correct. Respondent has chosen to bring
rer appeal in this context.

Having fcund as a matter of fact that the lessors
accepted rent, the trial court correctly determined that the
lessors waived their right to pursue forfeiture. Indeed,
walver would be the result of acceptance of rent regardless of
the nature of the breaches litigated. Therefore, any possible
error in denying the Respondent an opportunity to litigate her
belated claims was harmless error.

In contrast, the Appellents assert that the trial
court erred as a matter of law in awarding to Respondent attor-
ney fees when Respondent sought to meet her burden of proocf by
relving cn controverted affidavits produced after trial on the
trial court's own sua sponte invitation. Clearly, the trial

court itself found as a matter of fact that "no evidence was

given at trial" on the issue of Respondent's attorneys' fees.
(Findirg MNo. 8, E 305) Favoring this finding, again, with a

crecumption of truth, it becomes clear that there is nrot

0

ufficient evidence given weeks after trial to belatedly cure
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Respondent's cmissicn. Respondent now ofrfers onlv controvertad
affidavits to support her claim; she has failed to meet he;
burden. For these reasons, the Appellants respectfullv submit
that this Court should uphold the trial court's refusal <
forfeit the lease, but reverse the lower court's belated awaré
of attorney fees to Respondent. Appellants’' attorneys' <fees,
testified to at trial and expended 1in upholding the lease,
should respectfully be granted.
-

/.
RESPECTFULLY SUEMITTED this azgig?day of March, 1982,

ALLEN, THOMPSON & HBUGHES

Attorney for Defendants,
Appeilants and Cross Respcndents

CERTIFICATE OF MAILING

I do hereby certify that on the 274 day of March,
1982, I mailed two true and correct copies of the above and
foregoing REPLY BRIEF to Jochn L. Miles and J. MacArthur Wright
of Atkin, Wright & Miles, attornevs for respondent and cross
appellant, P. O. Box 2339, St. George, Utah 84770, postage

prepaid.
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ROWALD BREIIT BOUTVELL
ATTOPRIZY FOPR PLAINTIFFS
COUNTY COURTHCUSE
PRICE, UTAH 84501
TELEPHONE: 637-4047

IN THE FIFTH JUDICIAL DISTRICT COURT OF VWASHINGTON COUNTY
STATE OF UTAH

GENEVIEVE A. SMITH; JESSEE E.
SMITH; BETH M. SMITH, and
SALLI SMITH GIRARD,

VERIFIED
COMPLAINT

Plaintiffs,
vs.

CHAPLLS L. APPLEBY JR.; DAVID
E. ¥WOOD; DON BJARNSON;
CATHERINE R. APPLEBY; LEONE
E. VWOOD; CGRACE BJAPNSON;
STEVEN ALFRCD, and BETH
ALFRED,

CIVIL NO. £ 7R ‘7

L=t 399/,

Defendants.

Plaintiffs allege:

FIRST CAUSE OF ACTION

1. Defendants CHAPLES L. APPLEBY JR., DAVID E. WOOD, and
DON BJARNSON entersd into a real estate lease agreement with
E. PENN SMITH and GENEVIEVE A. SMITH, above named plaintiff,
on June 14, 1975, at Washington County, Utah.

2, An amendment to said lease agreement was executed on
July 23, 1975.

3. Exhibit "A" , which is attached to this complaint and
incorporated herein as if fully set forth, is a true and correct
copy of said lease agreement and amendment above-mentioned in
paragraphs 1 and 2.

4. Defendants CATHERINE R. APPLEBY, LEONE E. WOOD, and
GRACE BJARNSON did affix their names to said lease agreement
and amendment at the time said instruments were executed.

S. CATHERINE R. APPLEBY is the wife of CHARLES E. APPLEBY
JR. : LEONE E. WOOD is the wife of DAVID E. WOOD, and GPACE
BJARNSON is the wife of DON BJAPNSON.

6. STEVEN ALFPED and BETH ALFRZD are emplovee agents of

defendants CHAPLES L, APPLEBY JR., DAVID E. W0OD, and DON BJAPNSON,
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and as such employee acents, said STEVIN ALFPED and

manage the leased premises at the instance and diracticp ¢

said defendants. Said leased premises are 1n Washlnoton Coyg-

7. Defendants are nov in vossession of the leased nre=: ;.

and the defendants claim an interest in the leased »remse:
based upon said lease agreement.

8. Under the terms of the lease agreement, paragraph?
requires that lessee indemnify and save harmless the lessor

against any and all claims arising from the conduct or max

of or from any work or thing whatscever dcne in or about he

demised premises or any building or structure ther=zon or *:

e
agquipment thereof durinc said term or arising during said ter-
from any condition or any street or sidewalk adjoining tie
premises or of any passageways, Or spaces therain or apnur
thereto, or arising from any act of negligence of the tenant
or any of its agents, contractors, or emnlovees, or arising

from any accident, injury or damage whatsoever, however causel

tOo any person or persons, or to the propertv of any nerson,

persons, corporation or corporations, occuring during sai

on, in, or about the leased premises or on or under the silz:

in front thereof, and from and against all costs, counself

expenses, and liabilities incurred in or about any such clif

or any action or preceeding brought thereon, and lessee furt¥
agreed to insure said premises for liability in the amount
at least Three Hundred Thousand Dollars ($300,000.00).

9. Plaintiffs are informed and believe and therefor:

"

on information and belief that defendants have rnever insui®

said premises for $300,000.00 as required under the lease?
10. Plaintiffs have wilfully failed to insure th led

premises for the reguired amount of liability insuranc?, =

for several months since taking possession of the tremifel -

the lease, the defendants have failed to insure tie 5r20

with any kind of liability insurance.

11. ?t all times menticned hereir,

demanded that lessor insure the premises for the Iequilf
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cf liability insurance, anéd defendants have wilfully failed
to secure such liability insurance.

12, Plaintiffs are successors in interest of the original
lessor's interest under the lease agreement and amendment to
said lease acreement above-mentioned in paragraphs 1,2,and 3..

13. Cn or about the 2lst day of March, 1978, Defendants

were served a WOTICE TO CURE DEFAULTS. A true coov of said

notice is attached to this complaint as Exhibit "B" and incorporated

by reference as if fully set forth.
14. Peceipt of said notice ty lessees on or about March
21, 1978, was acknowledged by defendant lessees on April 20,

1978, in a letter sent to lessor GENEVIEVE A. SMITH by attorney

Michael D. Hughes. Said letter was also signed by lessee defendants.

15. Said notice to cure defaults demanded that lessee
insure the leased premises with liability insurance of $309,200.00
as required in paragraph 9 of the lease agreement within thirty
days as required under the lease agreement.

16. Following receipt of the notice to cure defaults by
lessee defendants, defendants sent Plaintiffs a copy of an
alleged insurance binder. One of said insurance binder copies
is attached to this complaint as Exhibit "C" and is incorporated
herein as if fully set forth.

17. Plaintiffs have not received , as yet, any insurance
policy or copy of any insurnace policy showing that there is
the required amount of liability insurance on the leased premises.

18, Exhibit "C", the insurance binder, does not show that
there is any liability insurance for injury or damage to the
property of any person as required under paragraph 3 of the
lease agreement.

19, Exhibit "C" also shows that there is bodily injury
liability insurance only in the amount of $100,000.00 for each
occurrence. 7This is only one third cof the regquired amount of
insurance under the lease agreement.

20. Exnibit "C" bv its own terms expired 30 dayvs after
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March 29, 1378.

21. Defendants have failed to act in good faith s oo
liability insurance coverage cn the leasad Tremlses or -
nrovide lessor plaintiffs with any rolicy of iasurance iz
provided in paragraphs 2 and 15 of the lease agreement.

22. There is no sublessee of the leased premises.

23. Said lease agreement provides that lessee shall haw
thirty days in which to cure defaults, and at the end of sajj
thirty day veriod, if the default complained of has not hsep
cured, then and in that event the lessor shall have the rigs

to demand full process of law against the lessee and all of

che improvements, repairs and additions on said leased orem:

shall become the property of lessor as liguidated damages.

Said lease agreement alsc provides that lessor shall also haw
the right to re-enter and take possession of said premises on
default by the lessee.

24. Lessee defendants are in default under the lease i

have failed to cure said default within 30 days after receiv
notice of said default.
25. Because of lessee defendants continuing dsfault
plaintiffs are entitled to re-enter the premises and take o¢
26. Defendants now possess said leased property and re

to allow plaintiff, or any of them, to re-enter and take posss

27. Said lease agreement constitutes a cloud on plaint
title; unless this court enforces said agrseemnt and places
plaintiffs in possession of said propertv, plaintiff will be
prevented from using and enjoving the rightful ownership and
possessicn of said propertv.

28. Ps a result of defendants default and refusual ¢

3 1
s to re-enter and take ocssession of the

allow plainti
premises, plaintiffs have had to retain the services cf ar
attorney to enforce the terms of the leasa agreerent and ¢

axercise the rights and remedies thereunder as well as Ct:

rights and rermedies provided by law. Plaintiffs

entitled to recover reasonable atzorney foes,
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SECOND CAUSE OF ACTIOU

2%. Plaintiffs incorporate herein paragranhs 1 through
28 in plaintiff's First Cause of Action as if fullv set forti.

30. The lease agreement provides that the leased oremises
shall be overated in the main as a recreaticnal and theraoutic
spa.

31. Such operation allcws many customers to come onto
the premises for the purpose of bathing in a pool area and a
Jrotto area.

32. In the pool area, there are no life guards or anvone
else to prevent accidents or prevent small children from swimning
unattended in the large swimming nool.

33. The grotto area is located under steep cliffs of rocks
and boulders. Occasionally a rock or houlder will fall onto
the grotto area where bathers are bathing.

34. Plaintiff are informed and believe ané therefore allege
on information and kelief that during the last few months during
periods of rain, large rocks and boulders fell from the steep
cliffs around the grotto area and pool area, and that some of
these large rocks and boulders fell accross a pathway used Wy
customers and smashed throuch a wooden fence.

35. Operation of the leased premises poses risks of injury
to body and property. It is because of such risks tht plaintiffs
have continually tried 0 make lessee secure liability insurance
on the premises as provided for in the lease agreement.

36. Plaintiffs are informed and believe and therefore
allege on information and belief that the lessee defendants
cannot indemnify plaintiffs adequately against any and all clairs
arising from the conduct, management, or acts of negligence
unless liability insurance coverage in the sum of $300,000.00
is »rovided by the lessee defendants as required in the lease
agreement.

37. Lessor plaintiffs have no adeguate remedv at law to

nrotect themselves and their »reoverty if liabilitv insurance
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is not carried on the lzased premises as vprovi

agreement. Without adequate liab:ility insurance, claint
suffer immediate and iZrsparadli2 injury in %te ferm of fina

iability should »laintiffs not enforce the terms of ths s

agreement as to liability insurance. Plaintiffs fear thar :

=

zause of action could arise in the immediate futurs <reom

on the leased premises that would involve the »mlaintif<s

that adeguate liability insurance is not obtained by defen

for the benefit of the plaintiffs as required in the leasa

ment. Such liability exoosure because of the lack of adegue
liability insurance could cause immediate and irreparable firx
losses to the plaintiifs.

38. TUnless the court immediately restrains +<he defencs:

from operating the leased premises as a business and alle

people to come onto the premises without $300,000.00 of lianl:

insurance for bodily injury and property damage, plaintiffs

property will be subject to immediate and irreparable liakil
for which plaintiffs have no adeguate remedy at law.

39. The lease agreement does not provide that lessor
may pay insurance preminums and look to lessee for raimburse
Therefore, if lessor did pay insurance vremiums, lessor WOULl
have to bring a multiplicity of lawsuits in an attemst to .

back such premiums from lessee. Plaintiffs, therefore, ha%

no adeguate remedy at law.

40. Unless the court temporarily enjcins lessee

during the opendency of this action from operating the lease! (-"

premises without $300,000.00 of liability
injury as well as proverty damage, plaintiffs will have 3¢ ¥

remedy at law,.

40. Unless the court permanentlvy enjoins
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possession of the premises to nlaintiffs as prayed for in plain-
tiff's First Cause of Actiecn.

42. Defendants should be ordered to show cause way the
court should not enjoin defendants from overating said leased
premises without first nrocuring $300,000,00 of liability insur-
ance as provided in paragraph 2 of the lease agreement.

WHEPEFORE; plaintiffs pray for judgment against defendants
as follows:

1. Declaring defendants have krzached the terms of the
lease agreement.

2. Quieting plaintiff's title to the real proverty de=-
scribed in the lease agreement.

3. Placing plaintiffs in rossessicn of the leased property.

4. Declaring that defendants and all persons claiming
under them have no estate, right, title or interest in or to
said real property described in the lease agreement.

5, For a restraining order proaibiting the defendants
from operating the leased premises without first obtaining
$300,000.00 of liability insurance against bodily injury and propertv
damage for each occurrence.

6. Tor a temporary injunction during the vendency of
this action enjoining the defendants from operating the leased
premises withiout first obtaining $300,000.00 of liability insur-
ance against loss for bodily injury and oroperty damage.

7. For a permanent injunction permanently enjoining
the defendants from operating the leased provertv as a husiness
during the term of the lease without having $300,000.90 of
liability insurance as reguired in paragraph 9 of the lease
agreement.

8. For temporary attorney fees that are reasonable as
determined by the court at the order to show cause hearing.

9. For reasonable attorney fees as determined at time
of trial.

10. Tror such other relief as the court may deem just
and proper in the premises.

Dated this g‘ day of May, 1978.

ool T T R e

. . it e 2D WET .
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> - May, 1978. 2 .
~—— -~ P . /,;7 » o

flaintiff, SEUEIEVE A, 5IITH,
has read the foregoing complaint,

it tc he tree.

SUBSCRIBED AND SWORN to tsfors me on tniMAY 8 17 ... .

. S L ;
NOTAPY PU3LIC - Residing at -

-~ AT F
My ccmmission expires: S T '.’TH”

MY COIS5I0N ExpiREg

({43208

plaintiff, JESSEE E. SMITH, being first sworn, says 2

T —— has read the foregoing complaint, understands it, and heliew:

—_ it to be true.

— Lot S5 A

fSSEz E. SVITH, plainkiif
SUBSCRIBED AND SWORN to béfore me on thidfAY § 973day ¢

May, 1978.
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Plaintiff, BETH M. 3!'ITH, being first swora, savs she has
read the Ioregoing complaint, understands it, and believes it

ro be true.

BEYUH M. 3MITH, Plaintif?

vay, 1978. ~

-1 2

[LY
SUBSCRIBED AND SWORN to before me on thigAl 8 13Mgay of
-~ "o
i [y
~ TT fAM

‘ e

NOTAPY PUBLIC = Fesiding at.

R N X
My commission expires: u:4 o /frw/W
—

Plaintifs, SALLI SMITY CIPRARD, being first sworn, says
she has read the foregoing complaint, understands it, and be~

lieves it to be true.

?\ﬁc\gggzégﬂﬁmcti §£LX¢AJZ

SALLI SI*ITH GIRARD, Plaintiff

by

SUESCRIBED AND SWORN to before me on this“n! { 1378lay of

May, 1978. /? 7 /ﬂw
LTl A7l

NOTARY PUSLIZ - Residing av
<, .. ,
A Glerge taln
T

My commission expires:
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~i

znd cizocull by -

his wife, of Pinty,

nd DAVID . 00D of -
oy

of lurriczne, Utah, LESSIz,

YITHESSETE:
TIE OF LEASE: Lessen

1.7 LEAZED PRT

this day leased to Lessee for a term of tuenty (20) year

ollowing described tract o lend in ‘Jashington County .
3 =] ¥, W

-y

tat o rpddle a0 the channel of

Beginning et a po? _
river locatzd direc 3cuth fren 2 point 15.L ehajp,
Zast of Northwast cornzr of the Unr-theast ¥ Southe,

Sectiona 26, Towmship L1 3>uth, 2mnge 13 Yest, Salt
Lake Meridian and runzing Terih 9.k chains,
more or less to a peint 33 feet 3outh of a line sep
the Southeast ¥ and ihe Yorthecas of soid Sectio (-
thence Sguth 87° Zast 9.7 chains, mnre or less; the'
" 3outh 23°45' West 5.l chains; thence South 68 Fagt
2h.50 chains, mora »r less, to the middle »f Virgn
to 2 point, which is M chains West and 15 chains g
froa the lortheast corner of the Southwest I Sectim
25; thence follou do:msirezm tie middle of the Rive:
the point el bezinning. AL39: Reginning at 2 pointi
cr s South of the Ilortizrest corn2r of the Southusst
% Section 23, Touaship [l South, Range 13
West, Salt Lake Kerildizn ond cunn’:

chegnce Northarly 30
intarsection of the
‘River iith the line
west % of Section 2
of the River to e p ;
Easterly boundary 1 £ Highway U-17; thence Southi
oLt iesat 15 chains, or less to the South bounc}
of ¥ortheast ); Southeast % Sectisn 26; thence Zast
19 ckains, more or. less to the Southeast corner of i
Hortheast % Southeasi¥s: theace South 10 chains to
beginning. Containing 110.2f zcres.

4 river intersects

[

hereon and anpurtenz:
neirals, oil, gased
al nxonsrby end

Together with 211 improvements
including zay and 211 =
uvater rights running with this
including the inventor
attached hereto.

intervals therearlter i

LEZ53ZZS oy by giviag sixty {80) days notice in

o leal

I
+1:ced on or made bo the (-

pocnentt
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- . -2-
N This Lease shall be oerpetuslly ronewabdble on ita oun
tirms for additional tuwenty (20) year periods on the s:me tcrms
and conditions a2s herein contained and the option to renew will
be revoxed onlv on affi=mative action by Lessee, his heirs and
or assigns, who may revoke s2id Lease by written notice to Lessor
et the cnd of any one(l) year period.

. ¥
For 31.0C Lessor heredy zivas czclu;ive option to purchase herc-
in above described property to Lessee. This option is to re--
m2in in effect as long as the property is under lease. The

se¢lling price shall be the appraised value 2t the time of sale.

2. PAYI'ZIT OF R=IT: In consideration of the Lease of

‘{/.\‘ s2id premises herein described Lessee does agree to pay Lessor
- . .
- - ' rentels as follows:

A. - Bight Thousznd four hundred (48,1100) on the 15th
day of July, 1975 which hzll be the lease nayment for the first

jeor of said lease and shall run to the 15th Qay of July, 1976.

1\/‘ 3. On the 15th day of July, 1976, the Lessor shell
i - : pay seven hundred dollars (5799) end the lease paynent shall

) be seven hundred dollars (3700) vper month for each montb there-

after. . Lo

C. During the second year of this lease Lesser chall

be entitled to Four Pzreent {[)%) of the gross sales of 211
)' - } business activities carried on on the leased premises in . .

- exc:ts

53,000 p2T onth. During the third year of this leasa,
Lesser zhall be entitled to Pour Percent (4%) of the gross sales
of 211 dusinsss activities carried on on the leased premiées in
azczss of 3,200 par wmonth. During the fourth vear of this leese ,

/ { ans ezeh year theveafier as leng es said leas; remains in full

T3sgo> shall be entitled to Five Fercent (53)

e 21) buslincss act tics carried on on ihe

cxeess of 33,000 par 1zoath.

£/
O
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-3-
Lessee and Lessor shall share equzlly (507 to each) any

S

revenuzs darlved Irox drilling for geothermal heat enercy

by a third party sublease as referred in paragreph 718

3. LT3SIZ3 T 022

921D PRTIISTS AS A 23C:

IO

AlD TEEEAPJTIC 524 The prenlses and facilities subject

to this Leese sh2ll be operated in the main as recreations
and therapuaiic spa; Lesseez £zy perfora all functions
necessary to carry cn salid operatlions together with those
functions a..nd operations necessary to czrry on biusiness
related to . the developzent ol tiae Spz; including but not
lirited to restzurant, housing facilitles, hotels notels,
trziler parks, caves, and the mining, zenufaciuring and
szle of cosmetlcs or any other funcilon economically
feasztle. Zhe seamlnsg end rurpose of this section is to
insure thet the spz or hot springs will be the center of
the business 2ctlvily on szid prenises; 2ll other activitle
beinz relzted or 1laclidznt thereto.

I DPQPIRTY LNV ADFUITIIANDS:

4, 1TSS03 ZTITTVES X

shall during the time this leasa is in elfec)

access to, ais the

[ 5. SJy=-Lz& Lessee shzll have right to

essign or sudb-lezce the precises herein described vith

N the 1iten consent of Lesscr oput subject to zll the

tercs end conlitions herefn sel forih.
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the letting ors o d
elther the Lessor .- ‘/’/-
i

e »rofitis from

ikherefron,

7=3 for the year 1975 shall

e prorzied 2s of tkhe date ol thls lease znd thereafier,

and zssessdents, and

specizl of every nature and

zind whetsoever, whick pmzy be (2) levied, 1nposed or assessed -

e rez2l estzte herety dezised, or oa any improvenments

thereon, 2t any tine afier the 2Jale of this lease and prior
1o 1ts erpiration, or (b) levied, irmposed, or assessed on
any interest of tie Lessor in or under this lease; or (c) .

walch the Isssor sh2ll be required to pay reeson of or on

zecconnt ¢f his interest in the re2] estate hereby demised and

}

+re inproveoenis on s2id re2l esizte. Zvery such tax, zssesSment,

in tice to prevent the

0
ccvenanis Lo indscnmily znd save haraless the Lessor azgainst

ent ol

zny and 211 claine zriging from ihe cexmiduel or paznog

worls or ixzinz vhatsoever donme in or abouti the

~ices or any Tillding or structure thereol or the . -

or arising during said ternm i

Iroz &7
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oS Qr 3z zces

sramises or of any passagaiars, TOLN or pppye

thereto, of arising from any act of nezligence ol the teng:

or any of its agents, coniracltors, or em’lofees, OT arioj,.

G

from 2ny accidant, injury or damage vhatsoever, houcver o

2Ny perco

to 2ny person or p-rsons, or to the vroverty of

soas, c¢orporation or corporations, occuring during said

in, or abiut the lesased prerises or on or under the 3idew;:

in front thereol, and Ifrom and against 211 costs, counsel :.
~penses, and liabilities incurred in or about any such clp-
or any a2ction or prcceeding bdrousht theraon, and further agn:

to insure saild prozises for 1iability in the amcunt of at ).

hree Eundrad Thousand Dallars {$300,000.0%), : ‘

T

Lessee acknowledges that i

sed premises prior to the malting of ti:
Leaze, and inows the condition thereof, and ccvenanis thet:
will care for said vremlisss in a rezsonable aad nrudent me
and zz2lte no waste or iajury thoreon. N,

GL USE PROHIZ TZD: It is undersiood z

11. U

agreed bstiizen the parties hereto that sa2id prenises will o
be used for any purpose in violation of any law, county oriy

or regulation, of the County of Washington, State of Utah, —_—

In the event of a delault

12. ATDRORNZV'3

rlormance c¢n the

A
ined to bz =

Lezse thall be lizble
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— T rizzt Lo desznd [ull orocess ol lavw

sive notice to any and 2l

- z2nlz2sszes 0 ilhese decized preczi , vho shz2ll have ithe right
end to cure szid &
cays

thzt event th

z23 sublesse2s, and 21 of the icprovasents, repalir:s and

-~
,,I z22%tlons orn szid lezsed D ises sr2ll bacone the property
h ¢l isssor zs liguldzted d22 Lessor shall 21so have the
oizzt to re-enler cond tzke orexlses on
€elzull by ikhe lessee,
zngd
y ,,( > s =sld 35 froz er
] e nfes llaas whienr ck2ll = placed on szlé properiy
- t
THZ lessee wili ke resdonslble “for
ow ¥eot oz s2ld prezises and lpprovements
) ( 4 : v ziter tze incepiion of tzls lezse and sald
4 .
- 1izble for ézmzges 2s 'séi Torih in-parzgraph
. and 1iability
' lessee and
‘-.-:ith'coples
('ﬂ\', \ policles 2s they are obtained
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ALL future

develodz waters 2s 1t erersges fron

the therc2ls in writing by Lessor and
Iessee,

17.

1 Any future

. developzent of geotkerzz]l heat shazll be approved by both

Lessor andé Lzssee in uwritlng. Any such acreement shall

provide for adeguzte cozpensaiion Lo Lessees for such
- - -
) denages as they may susizin to tke overall operztion of

the lezsed »recises including dut not limited to the

operziion of 2 healih spaz, prodiuctlon of cospetics, eteec,
I the event of defzuli by

1tuzted on szld proverty at

n on the lezsed

— ‘(\:: the tize of the defzult
- .
ey k« - premlses and become the rpropertiy of Lessor at the tinpe

of defaalt.

TUIS written instrurent

ATD SATT OF COSIZTICS:

28 that until the Lessee h2s

the recovery of Irom

the roi cinerdiy r3 loezted on these pr

packaze coscetles

- P cosneties Factory to
! v -
I\.. <. The Lessor shzll Taf=mer 211 cosjetic fermulations
” ——

A I's . f;_ e ” i
A 7(_1,—’ ,/('rz;'(/ 2: ‘)n‘{ r(l

!
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A

Seple

Blapls

STATE OF CALIFORNLA
COUNTY OF. 2n.Dieg

"1 [

before me,

e améeizmed. 8 Novwry Publc io 1ad for said County and State.
perswnaliy appeared 2 2 D3

3

___/knovnlume

¢ 0 be the prrron——whose name—— ——subscribed 1o the
athin insirument aad schnowledged that_she  erecuied the

ﬂc}ﬁ~jv!;5' o Umdseoeac
ice 2i Y -~

Name (Typed of Prinied)
Nocary Peblic io and for sid County and State

FOR NOTARY SEAL OR STAMP

14
NATHS
,«..._-nu oFnCE N
2130 counTY
e hwz 7, W

i
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scendcent to Lease agreement

The perties to the lease heretofore executes ..
1975. leasing the preciges generally known as Pah Tepye
hot mineral springs hereby agree to amerd paragrachs | ¢
of said lease to read as follows; ) e

b

4. Llessor and Leasees Reserves rewl Oroverr aps
aPburtenants; -

Lessor and lessees agree to permit E. Pern smith ace
and use oI the rock building on the north side of the y:.
river, directly north of the present grotto and thel’res
property on vhich said building is loceted and the rea
property extending 100 feet north and south of said builgs:
300 feet eust and west of said buildirng, for Personal, rsy
«nd experimental use, including the use of mineral water
rent free. '

The Lessees and E. Penn smith shall both have use o o

well located orn said.property.

41l parties ugree to limit use or diversior of they
Waters on this property so as not to appreciably dirish !
current «nd usual flow froz the therzals and/cr springs
situated on the leased premises. ]

at such tirme as E. Penn smith does not have pE!‘son;ﬂv_;}
for seid rock building and real proverty discribed in t !
Paragrapl it shall be returned to the lessees for their

Tor the consideration oi one dollar the Lessees sh
bzve 1st option to purchase eyuipment irn the rock buildiy

6. uatersales

t is of putual interest for the lessor and legsees
have mineral water bottled and sold. “

It is therefor herein <greed that in case lessees tul
establish processing and parretirg of bottled water withi
2 years from the eifective date of this lease a third par
may be sought by either the lessor or lessees. The thin
Purty shall be approved by botk lessor and lessees.

The profits from such venture to be equally divided )

und lessees.

20. llenufacture and szle of Cosczetics,

The lessor agrees to provide the lessees the comrle?

cosmetic forculation processes. .
Until the lessees have their cosmetic plant ready for
operation the lessor agrees to furnish cosmetic iterms in
quanties sufficient for sales at the rate of 60% of refal
when bottling is provided by lessor or 40% of retail whe
botting is provided by lessees. K
If after 2 years from dated of said lease the sa}es
cosmetics fail to reach a rutually agreed voluze 2 ’chn‘di‘
ray be sought by either lessor or lessees. The third pars
shall te approved by both lessor ard lessees. )
Profits fron such veniure to be egually divided by l#

and lessees.

Dated this 23 day of July '

Lessorss;
—
L. FeDn pR1Ta Genévieve oL ;
. Lessees;
- . ) . — .
e T iee L
> T = 3 = nolel
~ Cnarles.L. =pplevy,’Jr. Catherire K. 297
I / J \ N4 St
S A S T PR _
- K .4 . A Leone =. 000

- Tavid Z. wood .
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TO: CHARLES L. APPLEBY JR.

DAVID E. WOOD

DON BJARNSON
FROM: GENEVIEVE A. SMITH

JESSE E. SMITH

BETH M. SMITH

SALLI SMITH GIRARD

Notice to cure defaults within thirty (30) davs is

hereby given to CHARLES L. APPLELBY JR., DAvID E. WOOD,

and DON BJARNSON, lessees of that certain "Lease Agreement"
between themselves and E. PENN SMITH and GENEVIEVE SMITH,
lessors, and which was executed on June 14, 1975, and amended
on July 23, 1975. This notice is given as provided in para-
graph 13 of said lease agreement.

Specific defaults under the lease agreemen:t which must
be cured with thirty (30) days are as follows:

l. Lessees must insure the leased premises for liability
in the amount of at least Three Hundred Thousand Dollars
(§300,000.00) to cover the agreement of indemnification as
provided in paragraph 9 of said lease agreemen%t, and lessees
must furnish lessors a copy of said liability insurance policy
as provided in paragraph 15 of said lease agreement.

2. Lessees must insure all improvements on the leased
premises against loss by fire in amounts adeguate to protect
lessors interest, and lessees must furnish lessors a copy
of said fire insurance policy showing that lessors interest
is protected as provided in paragraph 15 of said lease agree-
ment.

3. Lescees must not continue to operate the leased
premises in violation of Utan State Division of Health, Code
of Camp, Trailer Ccurt, Hotel, Motel and Resort Sanitation
Regulations, adopted by the Utah State Board of Health on

february 21, 19268, under authority of 26-15-4, U.C.A., 1933,

as amended. . o .
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4. Lessees must eliminate waste on the leased Dremiseg
and restore said leased vremises to that condition which the
leased premises would now be in 1f said leased oremises hag
been cared for in a reascnable and prudent manner as Drovideg
in paragraph 10 of said lease agreement. Particular areas

where lack of care or waste has allowed the leased creruses

to become dilapidated are as follows:

(a). The grotto area on the leased premises has become,

and continues to be, unclean, unkept and dangerous to users,
(b)., The swimming pool area is falling into disrepair

and is a health hazard. The pool area is in violation of

the Utah State Division of Health, Requlations Relating to

Operation and Maintenance of Public Swinning and Wading Poo

(c). The cakin motel units are falling in disrepair
and are not in clean, sanitary and operable condition. There
is no adegquate or approved screening to control insects and
the windows, shades, curtains, furniture and fixtures are
not clean and in good repair. The units are in violation
0f State law as refered to in paragraph 3 abcove, as well as
county health laws.

{d). The roads on the leased premises ara in disrepair
with chuck holes and inadequate graveling.

(e). Electrical and plumbing on the leased premises
is unsafe and does not comply with any standard of safety.

Genevieve A, Smith, Jesse E. Smith, Beth Smith, and
Salli Smith Girard are successors in interest to the leased
premises. 3See Quit Claim Deed recorded August 23, 1977,
“ith the Washington County Pecorder, Book 224, Page 240,
Reference 186462. Attachment "A" is a copy of Quit Claim Jee

Service of this notice on any lessee party iIs notice
to all lessees as partners and agents of each other.

No waiver of this notice or the reaquired +hirty (3%
days to cure the above-mentioned defaults will ne granted

unless in writing and sicned bv all parties concerned.
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In the event that the above mentioned defaul%s, or anv
of them, are not cured within thirty (30) days following
service of this notice upon lessees, or any of them, then
lessors will institute legal action to recover possession
of the leased premises ané will re-enter and take possession

e of the leased premises, and lessors will take all legal steps
) . necessary to insure that lessors recover possession of said
. -
1( / leased premises.
- - Should legal action be necessary to recover possession
of the leased premises, lessors will ask the court for an
award of attorney's fees against lessees, and each of them,

for all reasonable attorney's fees incurred by lessors in

( v enforcing the terms of the lease agreement or any other rights
N ’ ’(x_./ or remedies available thereunder as provided in paragraph
v 12 of the lease agreement.
) This NOTICE TO CURE DEFAULTS was signed on this ___ day
of March, 1978.
-
™ - ‘ GENEVIEVE A. SMITH

g JESSE E. SMITH

BETH M. SMITH

~’ N SALLI SMITI GIRARD
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QUIT-CLAIM DEED |

Genvieve A. Sul[h Jesse E. Smich, and Beth M. Swith, nis wife,
Smich Gira perm Harris Scith, and Mary A. Smich, his wife, guaw; |
¢ , County of Washington , Scate of Utah, heredy |
QUIT-CLAIM to Genevieve A. Smith, thirty cthree and one-cthird 1
percent (33 1/3%); Jesse E. Smich, and Beth M. Smith, ais wife, &
joint tenants erH full righc of survivorship, chirtv Three and cne !
third percent (33 1/3%); and Salli Smich C‘Lrarq, tnircy three ang

one t‘u*c vercent (33 1/3%); | B |

asningron County, Utah for the sumof | |
"en Dan*s a'ud el s B T U DOLLARS !
the following described tract  of land in Washington County, 1

State of Utah:

ring at a point in widdle of the charmel of Vi
cr.v South from a point 15.& chains East of lMorc
c_SZ > Sou_' east Sec:ion 26, Toum

less o a po'nt 30 feet Souzh »f a line sepera
the Yortheast % of said Section 26, thence South Zas: 9.7 chain
Tore or less; thence South 23°45' West 5.4 chains; thence South 08"
East 24.30 chains, pore or less, to the siddle of Virgir

<

a point, x&\ich is 1L. chainrs West and 15 chains South Ir

St qua_ter Sec ion 25, To- ¢Iuo 41 Scuth
Lake Bazse and Meridien ad .
30 Crzins, more or less to the poir c of intersection of the maole ]
of the & el of the Virgin River with the 11—\9 se:e 'rw Lhe SOL i

lire of Highway U-17; thence South 21° o' \.esL b C-.c'—ms, wora or {
less to the South boundary line of lorctheast % Sou sT % Secrion 25;

thence Fast 19 chains, tore or less to the Scutheas: cormer of the !
Northeast % Southeast %; thence South 10 cha:‘_ns £o beginning. J

Wirxess che hand of said grancor |, this

March , A. D. one thousind mﬁ/\r\urﬁd and se- JEDTR

Signed in the presence of

STATE OF UTAH, 1 — o
55, - / .
County of IRON ) A i -

On the 5th day of March
thousand nine hundred and seventy seven personally appeired befor
Genevieve A. Smith, Jesse Smith, Beth Smich, Salli
Penn H. Smith and Mary A. Smith

same,

My commussion expires 1-12-81 Address:Cecdar Citv,
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ALLEN, THOMPSON & HUGHES

Michael D. Hughes Cis 57
Attorney at Law
148 East Tabernacle
St. George, Utah 84770
Attorney for Appellants
and Cross Respondents
IN THE SUPREME COURT
STATE OF UTAH
GENEVIEVE A. SMITH, JESSE E. SMITH, )
BETH M. SMITH, and SALLI SMITH GIRARD,
) NEWLY
Involuntary Defendants, DISCOVERED
“Plaintiff, Respondent, ) CASE

and Cross Appellant,
vs.
CHARLES L. APPLEBY, JR., CATHERINE R,
APPLEBY, DON BJARNSON, and GRACE
BJARNSON,

Defendants, Appellants,
and Cross Respondents.

Case No. 17662

PURSUANT to Rule 75(p) (3) of

the Utah Rules of

Civil Procedure, Appellants by and through their counsel

augment Point 3 of their Brief on Appeal by citing Interiors

Contracting Incorporated, et al v. Navalco, No 17105, Filed

June 10, 1982, approximately eighty days after the filing of

Appellant's Reply Brief. Appellants cite Navalco for the

proposition that " (o)rderly procedure requires that a party

present all his evidence on the issues once he embarks upon

the proof of his case" and that "(f)ailure to adduce
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evidence on a claim at issue constitutes a waiver of the
claim." Thus, Navalco supports Appellants' position that
the Respondent, once having rested at trial without
presenting evidence on attorney's fees and having failed to
move to reopen the trial even after Appellants rested had
voluntarily forgone her right to introduce fresh evidence,
and had waived recovery on that issue. See Appellant's
Brief at Page 30. The Navalco case further points out that
the lower Court's sua sponte reopening of the case three
weeks after trial without motion was both capricious and
arbitrary, and certainly thwarts the basic system of Utah
justice, in which adversaries must take the responsibility
for their own trial strategies.

That the lower Court awarded attorney's fees which
Respondent waived for her proving a breach which Respondent
also waived by accepting rent compounds the absurdity of

this case.

RESPECTFULLY SUBMITTED this 6th day of October,
1982. .

MICHAEL D. HUGHES
Attorney for Dcfendants,
Appellants and Cross Respondents

CERTIFICATE OF MAILING

I do hereby certify that on the ;g;t~/ day of

October, 1982, I mailed two true and correct copies of the
above and foregoing NEWLY DISCOVERED CASE to John L. Miles
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and J. MacArthur Wright of Atkin, Wright & Miles, attorneys
for respondent and cross appellant, P. O. Box 339, St.

George, Utah 84770, postage prepaid.

\ﬂu&ﬁ AN o
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