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UNIVERSITY UT#

IN THE SUPREME COURT JAN 28 1957

LAW LIERARY
OF THE STATE OF TUTAH

LED

AJG 271356
THE STATE OF UTAHz——
‘ Clerk, Supreme COu;; E;T-:;._"w
Plaintiff & Respondent,

Case No,

JOHN JOSEPH SULLIVAN and

)

) 8532,
JOSEPH CRAVEN WASHINGTON, )
)

Defendants & Appellants,

APPELLANT''S BRIETF

Appeal from - Pifth Judicial District Court,
Washington County, State of Utah;
Honorable: Will L. Hoyt, Judge.

JOHN JOSEPH SULLIVAN and
JOSEPH CRAVEN WASHINGTON

In Propria Persona,
Box 250, Draper, Utah,
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I THE SUPRFME COURY

B STATR F UTAH,
Eespondent,
-y

KEPH CRAVEN WASHINOTOM,

dvnellmnts,

WA W AR A R S W e W e W

Cage Yo,

)
)
)
)
!

STATTMENT OF THE CASE .

In an Informetion £iled Lecesber 7, 1955,
ppellsats were scoused by My, Pateick i,
mim, District Attorney at 34, Seorge,
asiington County, St.te of Uteh, of the crime
¢ Burglary iu the Second Degres, more speeifically that
hay did bresk snd enier & roon occupied by My, K. Re
prague in the Twin Oske Motel at St, George, Utah (G3, Tr.
o 3¢) Upon baing arreigned, they were spponted
F. Ellis J. Plokett of St. Osorgs, Utah

el e
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| Counsel and they sntered Plsas of Hot Guilly
Ciwrk's Trans, po 18, )
) the 1ot end 2nd. dugs of Felwumry, 1996, thay
we Tried in the Fifth District Court, Comty of
ishington, Home W11 ', Hoyt, Judgep and
e canvioted by Verdiet of the Joay of 2nd,
wree Burglary as charged (Cl. Tr. pe 10, )
o on the Tth, day of Felwuary, 1956, the
ria) Court rendered ite® Finsl Juldgowt of
rigon { Cl. 7re pe 17.)3 On the Sth day of
poeal to the Smpems Court of Uteh, snd mude
Kotiom for the premraiion of the Transceipts
B tppeal { (1. Tr. ni. =175} and the Appelle
pts later nwede a more deteiled 'Notice of
ppesl' with Aneillisry Papers, In Froper
wsm ( Cl. Tre po 16, ete.)

The corplaining witness in this case wves
ro E. T Spragas of Selt Leke City, Uteh, whe
estified that he end My wife errived in St,

sorze, Utah, at sbout 1) P om ihe night of
-Pe
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pleder 27, 1955, (Rep. Tr. pe 2, 3. )

nd steyed 2t the Twin Osks Netel, Hoem 23,

e tostifled that st about 3:00 4.7, %@ heaxrd
stirrin: sound in the room, theught it wag
is wife, tham looked up and saw s »en in the
can at the foot of s bed ("ep. Tre re L}
hat he wlled at him, vhereupan tha sem ran
ut of the room snd ¥y, Sprague chased MWm =n
® rean across the court end into & car at the
nd of the drivewsy, in which he then sped
mays Wre Sprsgve obamrved the na's clothing
nd that he hed on 2 83 mre cut jeckel with

he collme & yned wm, dlthough he didn't recall
If he hnd any hat {Pep. T po 5.} md that the
mn wag betuween Five foob elrbt md Pive foole
n inches tell, was of medlum Mgld ad that
w wiighed about 160 pounde (Pep. "r. pp. 6+T.)
in? described the emr =s belng & 1947 or 1548
ek sed:m, ' th Cadifwantis 1955 Licesro Yo,
BE2TS (Repe Tr. ppe 3=10.) that e rot within
fen feot of the car {Rep. TP pe 37, 1. B.)
r. Spragus testified that as U@ car rlarted

-3 -
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' Jetve he knelt down and -5t the "lcanse
mbereCalifsrnin 2955 "o, WNEM ﬁ, ol
s liehted (fan, Tre ne 10, 1. 272°7,3 that
) sould ses it vary dlstinetlr, thet he wma
thin ten feet of the car when Me took * %,
wi he rant 4% over in his aind savers) {ines
) namorizve £t (Reps TP 0. 3] Uut he en
modiately ret.rned to his roms and wrote it
o (Gepe Twe n. 12, L. Jehi3 po B9, 7o 5eB.)
it Shat the Iioenae Huwiher on ipnellsnt's emr
hat b Iater eww im Meny olle, Novada, waw
wber WN62) 25, Not waber MN62Y IS ubich
P had seen and memmrived 1n good 14 Wi uwithin
m feet, written dowm and remurted to the
[ficer at 5t, Osorme, Utah (Fap, Tr. .07,
» 30,» ve 3, L. b))
P. Bpwerne testified timt he reportd to the
[ficers that the cor he sow st the otel in
% Ueorge was = ™NTIAC ar & CURYT IR -
M. Tr. 53, Le 79, 25-73,)
harsan the car that apralant's wers driving
rich he sewr in Mesquite, Fevnda, was & _ . 'y
ol e
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NM&.:.&,L.?-JS.)

© A1l that Ne. Sprague could definitely say
shout the car wsg that it wss a durk color W th
s chrone strip en 1t, like millions of othe
carej But he wes quite definite in temtifying
thet the cor which he looked st inm Mesguite,
Sevads, whish appellants wers driving, had &
Hemse No. WR621 26, instesd of the Fumber
IN671 5 Wiich e hed carefilly memorised snd
George (Bupe e po 21.)
Wr. Spregue sduitted that there wers 'lots”
of ol cars en ihe rond the sane as the car
of appeilants, snd the soms 2o the car that he
saw at the Hotel, of the smw color and penerel
 shepe, and that the lawt tvo nubere of the
Iicense Huwsher that he tLirned in defindtely
were '75' , snd NOT '26° as in the Licenue
@ sppallant’s cer (Sepe Tre pe STy Lo T=234)
N, Sprague said that sppellant's lad around
118,00 dollaww sdout evenly divided in their wmllets at
Mesq ite, Neveds (fep. Tre po 56, .. Begh,)
S e
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. that neither of tiu wallels velounged to him
. (E®pe Tre Po 56, L. 19=2}.)
That the umllet which was pooe when he returned
to hits Motel room was never found {Seps Ire p.
b5, Lo S=R0e)e
Mr. Spraz e testified that he did aol observe
the eolor of the msnts clothes 2s Le ran in
ts (HePe Tre Po 35, Lo 19=
?6.) Mr. Spragzoe also tastified that there was snolth v pape
son in the car but that he did not

kmow whether it Was & man or a woman (Rep, Tv,
Po 11, L. 25«28,) that he them went back t¢ bhis
voom, wrote down the License number be bad nmeme
orized, and advised his wife that he hed been

rebbed, (Rep. Tr. po 12.) of soney thst was in
his wallet at the foot of the comsisting
of four twenty-dollar billaj thres five-dollar
¥ils, and tires one dollar bulls, s total of
aiasty-aight dollars (Rep. Tr. p. 12,) vecanse
Ms wallet was gone when he returned %@ the
room (Repe Tr. pe 13, Lo 2°=255 pe kS, 1. 5=10.)
-f-
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Rr. Sprague described the slothing of the man

' e saw in his Motel voom ass

* The mn's trousers..vers dori brows or
& gresm, ag compsred te a lighter eoclored

o jaeket.” (Rep. Tr. p. 3k, . 19243 po 18,)

W, Sprague said that the =an he 2w at Motel
hed on & Nawy Tiald Jacket (Rep. Tr. ne 51y L.
Sell,) That upen returning to his Motel room
he saw , he woke wp the proprister of the Motel
and ecalled the loosl Foiice, and about an howr
. et haif later 2aft Zie Fasguite, Bownde,
whare the Appellsnts shd been stopped (Rep. Ire
PPe 4950 ), and npem mrriving there they, the saus two msn
peinted out to him sitting in a Cafe, and be
testifieds

* 7 said, ¥O, THEY ARE NOT THE WEN."
(Rep. r. 15, L, 6-263 p. ki, 7. 18-20,)
That he vas right next to thea in the Cafe whan
he locked at them and nede the statement thaby

-l -
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*These are not the nek® (Rgpe Te Po 50; Tn
- BeZle) Ad Nr. Spr_pue agsin on cross exanisation
t+otifisd that when he zaw appellsnis in
Nesquite, Nevada, that he definmitely ssddy

Sthey were mot the men, thst he h:d never seen then
belnre,”
(FeDe Tre Po 585 ' I0=en, 59, . 2.)
indentification of Apoellmt Weshineton, wns that
et ".aonld 1t the gzenarel description,®
(fep. Tr. p. 28, 1. 27283 p. k1, L. 22.25.)
despite the faoot tmt the man that he chawved at e
Motsl ram in front of caxr with headlights
 on coly a few feet shead of Mr. Sprarue (‘ep.
™. ps 330)
¥%r. Sprague in kis testieony said thei the ran
he chased co:1d mot have been lsss them five
foeteeight in height (“ep Tr. v. U0, . 15-26.)
wiich ¢lininates appellant Sulll-an, whe i
nuch sho-ter se th nen who wes in the “otsl
roomj And Mr. Sprazus alwe testified tratl the
man he saw in the room couldn't have been six

Y . 3
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foot tall (Rep. Tr. po kD, L. 27<30,) which

' fliminates ippellsmt Wasbington ss the

msn becauss he is, as Deputy Abbott testifieds

® gix feost or six fest ons tall, and wei s
190 pounds."{3ep. The Po 119. Lo bePe)

' ¥hereas Hr. Spragie teatified the man he saw

" in his Motel room wam botween 5¢ &% smmd 5 IO®

sd enly walghed sbout 360 pownde (fiep. Tre Ppe
6e7,) N, Sprague said that he did not cbserve
" sy of the festures of the msn he saw in his
room (fepe We Po 425 T 3=13, 159«23.) thati the ady
wsy he had of dlstinmguisiing the »en wos that
e was apprexisately Live feet eifht to ten in
height sd of mediom Ledld (Fep. Ire pe L2,
Lo Ip-28.)
Omcer Abbott, Mesgulte, Neveds, Depuiy Sherdff,
testifisd that he was on dutly on the moruing
- of Sepbasber 28, 1955, and was patrolling tw
Mglemy looking for 8 eor with Celifornia
License We. WEE2L 75 (Rep. Tr. pe79, L. 1115.)
a 1947 KASH sedsn with license No, LNG21 26
o9

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



(Reps Tr. p. 80, L, S5-36.) wvharess he had
received & phone exll from St. Ceorge o siep
a car with License wmber LNEZL 75 (Hep. Tr.
pe 80, L. 19=23.) Deputy Abbett phoned the
Officars in St. Georhe, Utsh, and waited in
the Cafe until thay came, Deputy Abboit almo
testifiod that M, Syrague, whan he came inte
the Cafe in Menquite, locked st the Apoellants
ad saids

* I can't positively ldentify the nm”,

* 1% semmed as if ens of them had a spwwrt
sost on or & field Jecked®, "Vid they have
any other clothes?® e turned o ne and
sid: "id they hove sny other clothes?™
Ao X sxids "I never checked the car®,

He said: "The taller one fills the descwiption

Sn stetize but I ean't idemtify M=

posd tively,® (Fepe Tr. pe 85, L. 30wp. 85,

e 73 po 113, 1o 5«12.)

Depaty Abbott testified thet he took $65 from

Vashington and $62 from Sullivem, » total of

8127, (Reps Tre po 88y Lo Mmeps 89, 1. 19.)
el =

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



d -

' Deputy Abbett sald that he put the two uallats
tekon from svpellaats im envelopes with his
witing on and turmed them over to the Sheriff
from Las Yegas (Rep. 7. po 106.) that he never
renoved the money frem their wallets (P. 107,
x..h-s.)mnwmmumm~%t
wlleis and money had vanished and been veriaced,
gons (Repe Trre pe 107, Lo T=eps 108, L. 11.)
ind the District Attornay sisitied that they
§t. George Sheriff's office had never reswived
the mllets, and he had never mown tham, (Hep.
¥, po 10h, L. 3-7.)

Beputy Abbott testified tmt he was at ihe
(afs $n Mesguite with the ippsllsnts for ooub
tiwes hours , that éwing the time he was stop=-
ing tham, and during the time thay ware in the
Cafe 2 mmber of other cers paesed, i that
he #4dn't even my my attantion % them, despite
the fact that he wus looking for & cer with
elle
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Licanse number LN62) 15, and he had stepped
Appellsntts car and 11 had Ne MNG2) 26, Just
because he AFigured® that he hed the one,
Rep. T¥e po 120, L. 13-30; p. 121, f. 8-A2.)
Thet the car be wes locking for hed s mmber
. eniing im *75*, and he had picked wp one that
mded in "26°(Mep. Tr. p. 181, T, S<l23 pe
1%, L. =263 Bep. TP. pu 7, T 12-17.)
leputy Mbott testified that aften, in fact svery
day he had cccasion to follow and stop cars
going tuogeh the min strest of Nesguite &t
& ulles sn ow (Rep. Ty, pe 125, L. 5=11.)
That the fset that Appellsnt’s csr wes going rapidly did
wt mean aything in Hasqulte, sa
 quite 3 nusber of thes do it (Rep. Tr. pe 98,
In 3T} Deputy Sbbett said ihat he fond o
sther clethes or oouts in Appellant's omr
(Repe Tr. ppe 113=11hs po 117, Lo 28, 2=29.)
and that ¥p. Spragne said the cost worn by
Yashington wus @ifferent from the one he had
soen the man in his roon in Si. George wemring
(rep, 2w, p. 115, L. 20-15.)

1?2 -
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Shariff Roy Famouf of St. George, Ulsh, testified
that be got a oall {0 go to Mesgulis, Hevads,
st 3112 A5, September 28, 1955 (Rep. Tw. pe 76e)

' tha$ Nr. Sprague, whem he looked st ihe Appsllmmis

in the Cafe in Nesyuite, Kewads, said:

®they wre not ithe nen,"

(Rep. Tr. p. 135, L. 2he26,)
And th:t the cost that laghington was wesring
wus HOT the saze color as the one wora by the
uan My, Sprague had seen in his Motel room
(Rep. Tr. 136, L. bb.)
Shewill Benoul testifisd tim¢ Washington when he
¥ as wesring LIONT T4N Trousers end
3 DARE Jasket, thet the Jacket wes davker them
the Trousers (Reps Tr. p.136, L. 10=23; pe 137,
Le 7h=30,) w heress Mr, Spragus mid the clothe
ing of the msn he saw in his room wass

*"The man's trousers,.vere dark brow n o

& green as compared vith s licshter Jeacket.*
(Reps Tr. p. 1k, L. 19=7hs pe 18.)

13 e
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Sheriff "enof exmmined the crr of ameYlants

in MesqAta, V-vada, ard testified that Uw
License niber on 4% wen 191471 %6 end that

the Ticense mmdber given Nm to lock for im

8t, feorze was MNS2Y I8 (“op. Tre n. 137, T, lafe)
and ¥r, Srragne testified thot the Yowd two mmbers of
the licenne that ha took down and

trned in wers definitely 75 not 26 (Ven. Tr.

Pe 575 "o ?%=93,) 3 Sheriff “enonf testified
further that he wom an old rezident of C:lifornds
. tat California mambersd 1%'s License plotes

. gomsecutively {as do they all)(Tep, Tr. p. 139,

- Te 18+30,) tharefore there wo 14 he 07 other

last two mwbers i the ame seriss of slates
eoncerrad 4n this case, that ig fram 00 %o

s 20 no ehack wry made re-rdin. thess other
Tiecenge ~1-te mdere ~F pwh mevien,

The Tecord 5 hows that the trmellanis eonsiste
wtly dended 21Y 'mowled » of the -7 lered erive,
ref:nal to voluntarily leove Yevada for Uish,

~ md plead HOT CITTYY to the cherre of Tarslary,
e

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



-az -
To sum up the evidence as shown by the Recopd
in this came, a1l that it shows is thate
ko (ne ever identified aprellanis as hewing
beest at the scens of the evime, in fact Mr.
Sprague said theat “They ware not the mem."
That the clothing worn by them wes difiermt
from that worn by the san My, Spragus saw in
s Notsl room, and no clothing wes found in
their carg That their cer did » % have the
sane License nuber as that carefully taken
dowm and reported by Mr. Spragus, and that
no stoles property of my ikind wse found on
or abeut the parsns or property of the
socuosed sppellants.
Farther, the Recoed of the Trial in this case
shows persistent prejudieial miscondwet by the
Disteriet Attorney tiwoughout the Treil, that
hs persisted in lesding the witnsases, in his
asiclng for 'Opinien”evidence, »nd Mg ey
attampts to introduce prejulicisl *Heareay®,
althcugh berzted by the Treil Court time of ter
tine not to do ee, in order to aro-se the Jwry
-5 -
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against appellaats ad convict them on mere

suspicion, spesiulation snd emjeciires

The Record shows 35 followst

#(Rep. T¥e Po 15, L. 1B=19.)se
%o Brs you of the Opinion, Mr. Spragae, that
thess men, or one of them, wvaz the man that
wag in your rocm?®

*(:eps Tre Po 18, Lo 18.)12
The Cemrts Zefrain from leading.®
(Repe Trs po 195 Lo 1o)s
¥r. BELEOH: dHould you stand mp, W,
Uaghiagten? "

*(Repe TPe Po 17, Lo U=30)s
{(sttempt to get in 'Hearsay' )*

"(Repe TPe Po 27y Lo heTe)s
‘o A3) wight, now Mr. Spracis, I -1 golng to
ask you to lock about the courtroam md to
paint outy if you can the person wvho you
Shink oowmitted this orime in your hotel
ream.” {Pilus prejudiclal armument bWy L. A.)

*(Repe Tre po 29, Lo 3=Ris)s

(Cowrt adnonished the witoess, Mr. Spragus, )"

-l o
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*Rep. Tr. po 60, L. 2-T.)s
(Court sdmenishes witnese, . Sprague,)®
*(Rep. Tr. pp. 61, 62, 63.)s
(stiempts to enter ‘Hospsay' testimeny,)*
'(B&. v, pe 6769.)¢
(A2ter long hagging end stiempting o geb in
wore ‘hesreayt, the D, A, finally drought out
that Sulliven hed seid he would not go to Uleh)®
*(Zepe 0. po I=Tha)s
(Shewif? Renoul attaupted to cet im ‘iearsay*,)”
*(Reps Tr. pe 78, L. 12-18.):
(Cowrt sgain berates U. A. for stiespting
to got in 'Bemreny*.)*
R{iape Tre Po 81, Lo heb, 16,)s
THE COUFTs I believe the ruling should
stand, it is palpadly hearsayee.
THE COURTs Refrein from lesding,*
*(Repe Tre po Bhiy Lo 17-20.)¢
(Cours agsin comments on 'Hearsey®.)*

-ll =
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*(Repo Tr. p. 88, L. 2=lS.)s
THE COURT:s Refrein from tisi, just ask the
v itoeus without infepming the Sury of the
andorsexante,”
At Repe TP, po 90. Lo 235 pe 91, 1. Islh)
the District Attormay persisted in stiempting
to geb testimony as o some slleged ioolm that
were suppesed te have besn found in appellanity
car on & second search of ii, md perzisied in
wgdng s to it's adnissability in frent of
the Jurys contimuing from P, 91, L. 7D om,
the issae was srgued in the sbsence of Uw Juwry
md the Cowrt fimally refused to sduit such tocls
(Repe TPe Po 95, L. 5=7.) DA the Jury vas mot
sduantished to disrepmrd the testimony md the
wpaamts, the harn planned by the Disteiet
Attorney had been done,
It was stated by Wr. Plckett:
*There is no evidence there was any tools
used, md forced mtrance to this mn's
roon,. There could be no relation hetvem
the toals fomd in the car mid tds burglary,”
(Rep. Tre po 92, e Inlen
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* (Rep. Tv. po 93, L. 27=30.)s
THE COUXTs There is no evidenes o indicate
oy tuols vare used.”
And ¥r, Paragua had testified that he didn't
( Rape Tre p. L3, L. 3=30.)
A%, Repe Tr. pages LiS-146, Mr. Bllis Pickett,
ihe Defense Comeel mads a motion for 2 directed
vardiot of acquittal, om the grounds thak no
suf ficient evidwnee bad been aiduced to Justily
the case being subaitied to the Jury, and it a
vary good sumatién of the leck of evidencs in
t is case, that it is mothing but sperulstions
the Trial Court (Repe Tve pe LT, Lo 1e3,)
The case sdwmlited to the Jury and it in lese
then two howrs retwrnad & verdist of milty
ageing ¢ both of the Defendant - Appellaniis.
(Repe Tr. pe ThBo)es

-ly =
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POIRE CHE,
THE VERDICY AND JUDOMENT IS COMIRARY

20 THE LAW AXT TR TVEoT,

LK B X

(1) There was no identilication of either of
mwmummmam‘m«
the allsgsd burglary,
Mr. Sprague, the complainming witness, oould
offer but a very uesager Mﬁm"wmm
he saw in his Motel room., and as to the second
ooeupant of the cer that sped sway he testified
that he did mot imow vhether 1t wae & man o
v oman (kepe ir. pe 11, L. 25-28,)
And . Speasgus, upon comfvroniing the ap ellants
within two hours affer said barcglsry, while the
facts ware stdll fresh in lds wind stated @

®  They are RO the men. "
md that they wers weuring differsnt colored
clothes than the uan he sexw at the Motel,

(3@. Tre Po 15' Lo 6"16] Po hlp Tie Mj
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(-ope Tre pe S8, Lo 23-273 po 5By Lo 30=e
P 595 Le 23 Po 85, Lo Meep, 85, L. T3
Pe 113y Lo 5125 pe 135, L. 2hedbp p. 136, L. L-6)
{48) At the time of their arrest shortly after the
wesring, #id 80Thave, snd were never shoen e
heve had, suy clothing of the deseriptlien of
that worn by the allered bupglar.
Hr. Sprague described 16 clothing o. the nan
be sew in his Motel room to be @
"The wan's Wousars.. vere dapll Lrow
grem, os campered 1o a lighter  Jecket."
(Rep. Tr. po Thy L. 1923 p. 18.)

That npen sesing aprellant im Hesyudts, Hevads,
He. Sgragos Somedintely poticed the differsnce
in alothes and asked Depuly Abbotis

*Did they have any other clothes, ete.”
(Zop. Trs po 85, L 0-wp, 56, L. 73 p. 113,
L. 5=32.) That the cost worn by Washingtom vis
diferent fyom the one he had sen the msn im
his room 1n thelotel in St. George wearing
(Repe Te. p. 115, L. 10-15.)

«? e
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That no othar clothes weve found in appellanis

car {Repe Tre ppe 119, 11k pe 117, L. 29, 2he2p,)
And Sheriff Roy Remoui of St. sorce, lLesidfied
that ¥eshington was wearing ¢

® LICET tan trousers snd a DARK Jacket, that

the Jacket wzs darker than the trousers.”

(Repe Tre pe 136, Lo 10=B 3 p. 137, Lo 230.)

the oprenite of ibe clothing worn by ihe burglay,
(338) The dseeription given of the alleged
burglar, doss not apply to wither of the
appslisnis,

Hr. Sprazes testified thet the burglar wes &
height and wedghed sbout 150 pounds, and of

medium bdld (Tep. Tre pp. G-73) pe 10, L. 15-16.)
which automatically cancels out Sullivan, whe

ia much shorter, stocky and over 200 poundsy

end slso sliminates ¥Washington as (he asm, as

he iz six fest-ons tell end weighic 190 psunde,
(Beps ir. p. 119, L. L=9.) :

e
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Ji341) There was WO identification of the
appallant’e car a8 badng the one used in the
sllegad burglary.
Mr. Spragae, the complaining witness, being im
the insursnce bdosiness should imow cars, he
tastified that he was within ten feet of the
car seen at the Motel (Reps Tr. pe 37, L. 8)
thet the cor he sw at the Molel was & PULTIAC
o CRYSLE (Hepe ¥ Po 535 Le 229, 25-28,)
whereas ihe caxr driven by apoellanis was &
E2SH (Feps Tw. po Mg Lo 7-15,)
Farther the ovidence shows that the License
madbeay whick lir. Sprague toesk dowm in good light
within & distgnoe of ten feet st the Motel, wes
HBOT that of the licenss on appellm t's car,
(Rape I¥e po 395 Lo 303 == po k0, L. by p. 37, L. 8
Pe 57s v 7-233 pe 79, L. 11153 pe 70, L. S-16p
pe 121, 1. Ba}23 p. 1%h, 1. il p. 97, L. 12«
173 po 139, Lo 3-9s)
(11434) There was no idmniificetion of the money
or snythiag else in aspellanits possession as
- e
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hawing Leen stclen or even sequired suddenly
or wier wmueml circunstances,
m.wwmmamw:mw
mnety-eight dollars (Rep, Tr. o. 12,)
Depuly Abbott testified that aprellants had
over §130 betwesn thum when he arrested them
(Repe Tre pe 109, L. 16-19,) that he gave them
3 or L dollars 1 spend and put the rest, still
in thelr wlleta, in two envelopes which he
mdoreed, to the Officers from Las Vegas, Hevada,
(Rep. Tr. pe 106.) Bat that the money subedtted
ag svidence st the Wwial, wis in entircly diff-
srent savelopas fyom an wkaows seaes, ithe
ad theayw was no diowing whatever Wt it was
the same money se that teken fros a-nellante,
no chain of custody snd nothing to identdify L8,
(Repe Tr. ppe 103, Lo 15,~=p. 108, L. 13.)
Nevartheless, Yhe State wes allow ed to rresent
a8 evidance pest of the money sllegedly taken
from sp-allmnte, in those denominstions like
those lost by Mr. Sprages, whe could identily
«2h -
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It only by denemination (Rep. Tre pe 55<56.)
Appsllant sobmit that evem 1Y the money put

in evidence was paxrd of that talen from tham,
thet there wis no pomible way of fdentdfying
it ap that telcan feom . Spregus, thot mlllions
of pursons in this countery daily casry over a
hundrod dollars on their parsons in Twently,
Five and One dollars Pills, that there is aot

& thing uwmususl sbout carrpisg st mownt of
money is those dsnomiretions, snd just bocavse
noney, siwilay denoninstions to those stolsm
from somecne else msane nothing, that purperted
‘identificetion by denuminction® i » fpaod,
Ceriainly the possession by zpellaute of &2
and $65 in thelr respeetive wallete While trsve
aling in » car is not mommael, and thews iz ne
showing U st they suidemly sequired the axeut smount |
lost by Sr. Speagus, or oven ut tsey

suddenly aoqguived sy ssount of moneys The
sppellante mbnit thet it is not 'wmlewiul pwr

soveral men mey be cary;img orwag

88 te have noney snd Umt Jusb becanss mmong

-
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thelr small swmmt of money thers happened Yo
be sewe of thes zere sorsson denvainations et
were loet Wy . Sprepee, is BT by eny weens
svidence the ¢ 1t wae stolen from him or mgrow
oline

= Stete we Crowle {Uieh 1948) 197 2 2.
917, ot $38=220, tlis Surems Courd quoteds

* (1) Aprellant conbends Liat the cowmrd
arred in sémitting in evidence the 1000 im
mwaﬂmmmmmwrm
dation wee 1nid for ites sdnission in ovie
donon, e mwmm«ammm
the twenty doller bille found in appellsnt's
pessseion oz thw identiesl bills whish wore
stolene In Supnart of this conbention be
gaobes the folle gng from ¥igmore,
Wﬁnz’mﬁ 'Voke 1s Sese 154,
P The » possession of MWHEY iz in
iteelf no indicstimm timt the pessessor wes
the tealmy of woney charged s talen, bew
sxuse In geperal all mowy is alile sad the
kypothenis thel the money found is the
esme vs tle noney taken is oo forced wold
sxbrecrdingry t- be reosiveble. *

Altheugh thls Court affiroed the Julgeent i
tiw Urowder oase, it took the p ime to peint

out thet in toet cxee Crowlor hed mreviously

hed ue more then $500, thet he lad hed mo
- P2 -
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ssployer, that right sifter his depertiure Hrom
$1000 in twenty dollsmr bills, the sme st
s dencndiation of which his esployerts home
uas robbed shorily afier, Crowder left kis amplay;
Thet Crowder sttempted to explain his sudden
soqpdaition of 50 wuck weallh Uy saying thet
he had won 11 gaudiinge but told comfliicting
stories 25 %0 when snd wherej ind this Comrt
neld that wder such cirewmstances the money
wao winissable with other cirvimstisnces as
eridece szaingt Mn,

2ub 4m tee instant case, no such clrcumstances
axist a8 exizted in the Crowder case, the twe
is not s large or amsael ot for the average
paraon o be carrying, sspecisily in Nevsde, sod
thaws is not oven an atiempt o show thet such
wonay was suffenly scquived or that it wes mot
the ususl thing for sprellants to have noney;
The nere fact W ¢ ippellant Washington owned
the cay they were dpiving, snd that he was able

7 -
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to post Bend in Las Vegas, and the fact that
they were able {0 hire an Attornsy thare, shows
that they were not destitute derelists.
Thewefore, s:pellants simit, thelr nonsy not
soguired under suspieicus clrcwmstances, and
lsstdly only identifisble as mere iifY, ii has
no leg:l value s evidence sgainst them st all.

In the cased of ST T8 v, MALL (Gtah T9LY)
mp&.mummmmvmm
Whk) 15 pe 2d. ik, at 196, this Court HEID:

* Under the suthoritism, it iz clemr

that the State must defimitely identidfy the
goods foumd in the defendanits rossession
as the goods which were ahargsd to Lhave .
bewms stolen bafove the Jury may drow m
inference oo guilt besed upon the proef of
pussession by the dafendant of such goods,

{ citing coneg . )
And at page 211 of 139 P. 24, it Hold:
*(6) T™he comclusion that the State failed

as » nattar of law to [dertlilv the plugs

ses of the case for without such iden-
tification the Jury conld not drsw the ine
ferance of A1t under section 1Be36w),
Without this inference 1f »uilt there iz net
wif ficient avidense {0 support the oonvice
tiem,*
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In STATE we WHIYE Gtah 19bh ) 152 B 2d, 80,
at 81, thie Suprese Cowrt of Uish sald:

. 4 &) mmmmmmmmmmw
of stolen Mummmrfa. . L See. 70,
P. ﬁzatmmc

mamm:mumxyammm
found in the poussssien of the accused with tist for
the et of whioch be is indloted, and this mst be
dene by the most direct and pesitive testimony of whie
the cass is suscaptible,”

In STATE v, CREMFORD ( Utsh 1921 ) 201 P 2033
this hoooradble Court at pape 1032 helds
(1) ...Mcahmmm‘mﬁm

And at top right of pags 1033

It ia cousistent with
ﬁumwmmmtwwmm-
cinstantial evidence, as in ihe case at bar, that the
cirewstences must be such as to exelude erery resson-
able hypotixweis except that of the defendsat's guilt
of the offenme charged that every clrcunstense consti-
mammmmmamm

m«mummwmmgmtmm-
sistent with his Linecence, ¥
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In STATE ve 1AW (Uteh 150L2) 131 P, 22 805,
at B07-008, thim Supress HELD:

(e,Mmmozﬁw: evidencs is cipw
, such svidence may be Just s
| it the Trovec. tion sH1L has the
dmece, but the prooec:
burden »f proving beyond a reasopable doubt
that the defendat is pilty. r
"ot auly show by s preponderance of evie
mwtmaﬁmmmf&ﬁ,mﬁ
that the sllaged facts and cireumstances
are troe, but they wast sleo be such sels
ad ciromsiencen as are incompgiible,
upon any recscnsble hypothesis, with the
imnocence of the scc.sed, and incapable of
axplssstion vpen any ressonable hypothesis
mmmmmv-gmt.w :
v.%%,i@ﬂ%ﬁ?,}??.m.%dn
State v. Bureh, 100 Utah kih, 115 P, 2d 910g
State v. Crawfopd, 59 Uiah 35, 200 P. 1030.
As pointed out in Underhill’s Crimdioel Bvle
denve, Fowrth Edition, page 21, "ALL the
civewstancas 38 r oved must be consistent
with sach other and they mre 4o be takem
tegether as proved. Deing consistent with
sash other and telom together, they must
peint mwely snd nervingly in the direction
«im&n@.mﬁ%ﬂrw
kypothesis are pointed out by wvidence
and one of thes points 0 the deiendeni’s
wzswmmatmm
how sny jary could be convinced beyond a
reasomable dorbt of the defendent's gudlt,™

Appellant? s wdbmit that in the instant cree,

there is oot a seintilia ol direct evidenoce

sgainet them, and th:t the so-ealled circume
e e
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stantisl evidence in this case is so fwr fetched 88
%o only swount to bare suspicion, As set forth in
the * Statesent of the Caset PP, 16 - 18 -~ supra,
the recoed In this cuse is reolste imuendo, and bare-
faced attenpts to get in palpsbly 'Hesrssy' evidemce
which, in view of the iact that at no iine wss the
Jury instructed to disre.rd such cenduct on the part
of the District Atiorney, could not 4o Bo other tham
vislently predjudice the Jury acainst Appellants, thmt
they weres thersby convicted on sarmise, speculstion
snd suspieien instesd of legel evidence,

In STATE v, KICHOLS ( Uiah 198%) 1S P, 2d. 802,
at Mid ri ht page 803, this Court saide

as W1l be cbsarved from 2 detalled exsai-

nation of sl the testiaomy, and as evidenced by the

vardiot retiyned by the Jury. Even had the tria) Coupt

mmmzuwmmwmwmww
thes expresslly to disre.ssd it, it is deubtful that
the injaricus offect could heve Lesn overcoms. -

-31-
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In EASH v, STATE { Okls. 1950) 233 P, 24, 322,
the (klshasa Crimina) Comrt of Appesls held:

*  Vhere the evidence of the siate to sustsin =
sonviction is Lased upon supniae, spesculation snd
smwpision, the convietion will te reversed as mot
s.gteined by sullicient evidence, *

One of the oot flagrent exmples in ihe instent
case is thet at Repe Tr. P, 27, L. L7, wiere the
Distpiet Aftorney asked:

* A1) yight now My, Spregus, I sn going to ssk
you %o losk about tw Courtroom snd to peint out, if
you can the person who you think coomitted this crine
in yow hotel, *

Appellants mdmit that the slate is carteialy screp-
ing ihe boiltom of the barrel in ils quest for eviden-
ce, whan it hes to ask a withews who he *THINEB
comzitted the crime, bub neverthelsas in this case
the Distwrict Attarney mwoi only asked this insowmpse
tent question, bul also had the ;sll %o mrgus with

the Cort and speat imoginery citatiens that it was
in
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frant of the jury, which was not aduonizhed to dis-
regard these vindictive tanirums of the Disiriet
sttormey ( Repe Ir. P, 27)
AL Reporterts Transcript Pages 90, 1., 23 == to
Page 9, L. 8, it shows that the attempt of the Distaris
Attorney to get sone tools alle;edly found in Appellm
car sdnitted 1n evidence, and lines B8-10, & pages 93,
show hs ides of a trial, as followss
* There is no poshtive evidence that the door
Was not bhroicen and sntered.”
In other words, the District Attorney is of
the idea that ihe defendsnie in & orimimal
sction m.ot prove that a burglary wes not
commiitod, to prove thessslves innoosnts Thet
if they f2i1 to disporve anyiding, it is ipso
facto proved for the State.
In the STATE v, WNOSAW (Wash. 1956) 296 P, 24
115, the Suprene Comrt of Washingtom Helds
" (3) In & oriminal prosechtion the state
carnot rely on the sbsence vl evid-we %o
establish a fact Which lhe statutes require
- B =
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Appellantis submit that the Notiem for &
DPirected Yordict nade by their Counsel - Mre

F1Xis J. Plokett, a respected nevber of the
Utah Bar, at pages 1hS-1h6 Rep, Tr. should
have deem granted, on the provds theat no
safficient evidence wes adduowd Yy ihe State
to Juwtify the nane being sulmitted to the
$wy3 Thet there being no dimect evidance,
ard sach o sl evidence as tiere was
did oot point to the it of appellanie.
Further that the jury had to speoxlsts on too
mey things, some inoaspetent sad very preje~
dicisl, to render a Jwt verdict in this ceme,
That the enly sdwisssble evidence im this cose

was & vagus description of a mam snd the clethea
he may have worn, szl also e rather vague dese
eription of a car sither a FERTIAC or CFRISLER
with & definite !icense number WNAZL 75, sad
sppellauts had s BASE with mmber N621 26,

It vas definditely established many times that
¥r. Sprague mequivecslly ssid *That they

sre HOT the mem,” when the evente were still
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fresh in Iis aind, Lut that thereafter, mo
Goubt .nder the sugzestions of the Clficers
who vers 1o lasy o checik any other cars or
inventi-ate the euse { rissr, Mr. Spesgue
ovidecily let the seed of suspicion planted
by the Oificers take yoot, and he hedged 8
bit and seid “Well this man Washingtom, hw
could ii% the genersl descripidion.”
But ae Mr. Pickelt stated: « There sre millions
of nen who could it thw genersl descripiion
of & aan us being belvween [ive feei~eight wid
ten inches tall, of medim (suywhere between
rst snd thin) and about 160 pounds im vwebght,
jot sbout am sversge aem, sccordinr to siatie
stice. S0 we end up vith a Jdescription and
TLicenne mwmber of a car which proves that tUhmt
of apreilents waa the wron: ons, with idanti ie
caiion by densmination o muney which provns
nothiuy;, by a descpiption of c¢loilws wiich
azaln abeolves sppellants, and 2 siatesent
that Washingtom fits ths descrinstion of the
aversge man, and as to Sullivan ? NOIHINOR
o3 -
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APPLLin D WIRE JEHILD THIIT PREDE L
CONSTITUTIO AL RITAT U0 A ™ ZiIR TRIAL,™
GUARANTERD 1'% BY THE " DUE PROCVES
OF LaW"™ CLAUSE o SECTION O OF THE
POORTELNCE AENDHLT T0O THE SONSTITUTILY
OF THu UNITED 83%4°15,

& aeH 6
Appellant somtend that 4ey were Jenis Lthelw
Somwtituticnal AUght to & ¥ FAIR TIJALY by the
sctions &f the "lstrict Attorney throughout the
trial 12 versiating in attespting to lead his
witness , in attempting o ntroduce wiat he
knew was ' Oplnlon,® ileursay, and other inade-
missable evidence, and arguing upon the some
with the Court before the ury to impress them
with his felgnmed ri~tecisnsssand mm/” didnt
have any eviderce 1t was bwcsuse the defendants
were olevar bLlackguards andl guity anyhowy That,
slthoush the Trial Ceurt time and time asain
berated the Distriet

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



J?}Uw

- 3 -
Attorney for such altempts to introduce

Hearsay and other 1nad ipsable cyiience bvefere
the Jury. Which iad & very harmful and predji-
dlolsl affect on them adverse bto the accused
lppnlm insgmreh ap the Court did not once
ceution the Jury te disve ard sucl. hamful
attempts an misconiuct om the part of the
District Abtornoye

Appellants ‘“elleves that the Tspordes's Transs
sghowg that this was a susiained galeulated
sffort by the Distriet Attorney %o arouse the
Jury a - alnst t%“.m to convict the: by any
means and to deny thelr Constitutlional 2i-ht to
e * Palr Triad' upon le Al evidence,

In T STATENENT O THE TAST, et paces 16 to
19 supra, Appellants have pointad out rany of
thege attempts of the Ulstrict Attorney 4o ine
trodage 1lle sl sviderwe cid orediudice the
Jury assinst them, with the “mporter's Trans,
pares and line mmbors, therefare they do not
seo the need of reva tins {'.em here, but will
lot this Yonorable Court do as it will in stude

ing the gunted vrotincs and Appellants
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Inmebly offer the following sitaticns to ald,
if need Le, this lionorable Court Iin its deeision

In the case of COSTELIO v, UMITED 87ATES, (1956)
76 8. Ct. 406, at 409, the Supreme Court of the
Uhlted States, madje the atatement thals

" In a Trial Court on the nerits, delendant
are entitled to a striet obssrvance of all then
rules designed to bring aboul a faly verdlet.

In STATE v, THOMAS, ( Utah 19%2) 24} P, 2d. 653,
656, this Tonorable Court guoted:

" {8] Tt is true as stated in this occurt in
STATE v, MURPEY, 92 Utah 332, 383, 60 P, 24, 188
® While the Distriet Attorney 12 oblipmted to
progesute nerson bhrought to trial with wipor and
sxrnestness, he owes the defendant duty to be
falr in conduct of trial o & « # ®
A good statement as to proper decorum
of a P! utoyr is contained in EERCER v, UNIIED
STATES, - Ue. 8. 78, 88, 58, 5. ot, 629, 633,
79 L. Ed. 1311, 3

{ A prosscutor 1g)" # % # 1n & pecullar and
very definite sense the servant of the law, the
two=-rold aim of w:ich 18 that pnilt shall not
sscape or imwcence suffor, ‘e "oy prosecute wit
sarnestness and vigor.
But wihile he may stile “srd hlows, he 18 not at
1tverty to strike foul ones, It 13 as much his
Guty to refrain from ifmproser othods caleculated
to produce a wrongful conviotion as it is to use
ovary le-liimate nmeans to Lrins about a just one

-38 -
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The case of STATE v, NICHOLS ( Utah 194%)
145 P. 2de 802, 803, quoted at pae 31, supra,
was & Burglary case in which a lot of'lHearsay'
evience was entered to oconviet Jefendant, and
this Court said at page 805

" And uader all the ta:timony, the attempt
to introduse hearsay evidence 1i appellant
with the sale of ciparettes and dlviding the

procesds with Paugh was highly unfalr and prede
juﬁﬁi&l,”amn though the testimony was ordered
st hene

In PEOPLE w. BEWILOSZ 388 111, L61, 1k . B

2d. 475, & rape case in w:ich an expert witnest
was sllowed to @ swer that an examination indie
cated there had oen a rape: And the details ¥
& convarsation mot in defendantts presence were
teatified to, The Supreme Court of IXlinois in
rewersing the cass sald a ong other things:

an oplinion that the inflamation he dlscovered
was producsd by rape, % #

the tsatimmz adnittod was an usurpation of the
provime of the Jury, and beyond all quetsion
its admission was error'.

"39“
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Ia tho caze of BTSSR v, 5708, {r, 1953)
200 », 2d 1055, {'c¢ Suprene Souri of the Siele

Do ol wllp &% WOl Taal Ta J2Le .‘.:?:2, gz

‘u.’

Lo do Loy Criminad ‘ar, foce Py Pe
h, tt is seids :

*Undex mmm or statutory

e LA recl, SVEry pUTSCT ace

d o miawﬁmwa.fmwﬂ

Lorantlal wriod, Sz widch the T:izul rigie

ef such sccused pers n are saleriaprded,
provegied wd reeclel; Lip dmy 8

trialent&ufmta, mmmm

o low &l e Grlidmig ¥ 4 F Pge

fore an unbissed h-i.bmu}. ®*» 8 fres

fooag azra-cl srocr snd Prom goy eXuronse

ous influmece that might be %o his

e Jluge?

B N
e

And at botiam right ef page 1063, ths Court Held:

® (14) Cendal of a fakr and impmrtisl
Wizl dn ¢ wrlodnel cage, wiether ¢ orine
cln.rgaa is either a felony o M.
e 20 beon vialaiion of e Fourloenth
Amt o the ‘edersal L‘m‘m.hm

It weld vonslitule & caninl of 4 proge
433,

in 36 C. de S, Comstitution-l Lew, Sec. 591,
i Se -ms. u&‘ rlﬁ.l L B b %Q'

" ue procoss of law ln o oricinsl
mmmmm. wial or heeye
Lt bafope judoicol ond condentie
iion, but almo a fair and impmriial triad
o leuring sccording tw the d.a aud
orderly courss of the isw ,”

-w-
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COBCLUSIOR

In Conclusion, iprellants submit thatl they
have shosm under POINT ONE, peges 20 to 35,
Hgra, that thers is KO legsl svidence suffe
cient to sustaln the comvietion of sppallants;
That as to Washingtem, the Cact that he might
£11 the vague demcription of sn ‘sverage man'
is not safficient to overcome the Wresmmption

of innocences And as for Sulliven, thers is

7o evidence against him whatsoever, tnly the fact

that be was riding in the cor with Washington

in ¥sequite, Hevads, = long way from the scens

of the alleged crime,

Aprellante alse sdmit thet under FOINT TWO,

pages 36 to L0, suprs, they have shown, that

uwon the facts of this cese, they were dmied

thaly Conatitotional Bight to & *Fair Triale
Tharefore Lppellanta Pray that ihe Judgomt

of the Trial Court shall be Reverasd,
Respectfully swbedtted this Zhith, day of

Lugust, 1956,
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