Brigham Young University Law School
BYU Law Digital Commons

Utah Supreme Court Briefs (1965 -)

1983

Salli Smith Girard v. Charles L. Appleby, Jr,
Catherine Appleby, Don Bjarnson, and Grace

Bjarnson : Respondent’s Objection To Appellants
Petition Fop Rehearing

Utah Supreme Court

Follow this and additional works at: https://digitalcommons.]law.byu.edu/uofu_sc2
b Part of the Law Commons

Original Brief submitted to the Utah Supreme Court; funding for digitization provided by the
Institute of Museum and Library Services through the Library Services and Technology Act,
administered by the Utah State Library, and sponsored by the S.J. Quinney Law Library; machine-
generated OCR, may contain errorsJohn L. Miles; Attorneys for RespondentMichael D. Hughes;
Attorney for Appellants

Recommended Citation

Response to Petition for Rehearing, Girard v. Appleby, No. 17662 (Utah Supreme Court, 1983).
https://digitalcommons.law.byu.edu/uofu_sc2/2620

This Response to Petition for Rehearing is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in
Utah Supreme Court Briefs (1965 —) by an authorized administrator of BYU Law Digital Commons. For more information, please contact

hunterlawlibrary@byu.edu.


https://digitalcommons.law.byu.edu?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F2620&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F2620&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F2620&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F2620&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.byu.edu/uofu_sc2/2620?utm_source=digitalcommons.law.byu.edu%2Fuofu_sc2%2F2620&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:hunterlawlibrary@byu.edu

IN THE SUPREME COURT

OF THE STATE OF UTAH

SALLI SMITH GIRARD,

Plaintiff, PRespondent,
and Cross Appellant,

vs.

CHARLES L. APPLEBY, JR.,
CATHERINE APPLEBY, DON BJARNSON,

and GRACE BJARNSON, Case No. 17662

|

Defendants, Appellants,)
and Cross Respondents.)

)

RESPONDENT'S OBJECTION TO
APPELLANTS' PETITION FOR REHEARING

Appeal from Judgment of Fifth Judicial District
Court of Washington County, State of Utah, the
Honorable Robert F. Owens, District Judge pro tem.

ATKIN, WRIGHT & MILES
John L. Miles

J. MacArthur Wright
Attorneys At Law

60 North 300 East

St. George, UT 84770
Attorneys for Respondent

ALLEN, THOMPSON & HUGHES

Michael D. Hughes

Attorney at Law

148 East Tabernacle E D
St. George, Utah 84770 -

Attorney for Appellants 0PR lf|093
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IN THE SUPFEME COURT OF THE STATFE OF UTAH

<4117 SM1ITH GIRAPD,

Plaintiff, Respondent,
and Cross Appellant,

OBJECTION TO
APPELLANT'S PETITION
FOV REHFARING

APPLFRY, JR.,
ATPLERY, DON BJZPNSON,
RIAPNSCN

Case No. 17662

Deferndants, Appellants,
and Crosg Respondents.

<
N s N o)

OBJFCTION TO PETITION FOR REHEARING

COME NOW the Plaintiffs, Respondents, and Cross
appellants, by and through their attorney, John L. Miles, and

t

chject to Appellants' Petition For Rehearing, pursuant to Rule

TEie) (2Y, URCP, on the following grounds:
1. The petition presents nothing new or important for
consideration.

2. The Supreme Court has considered and decided all of
the material quections involved, including the issue of attorney
feoes,

3. Appellanrts' Petition For Rehearing is nothing more
it eroan attempt to rewrite the opinion to their complete

Mrciactien,

4. The appellants have failed to chellenge on appeal

‘ho 1vial court's findings denving an award of attorney fees to

1
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5. The appellants have failed to appeal the tria)
court's decision aranting judgment to respondents on appellarg.
¢orunterclaims.

SESPFOTPULLY SURMITTED

Attornet Frr Pe condent
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IN THE SUPREME COURT OF THE STATE OF UTAH

)
=811 SMITH GIRARD, )
)
Plaintiff, Respondent, ) REPONDENT'S RRIEF
and Cross Appeliant, ) OPPOSING PETITION
} FOR REFEAPING
Ve )
)
COARLES L. APPLERY, JR., )
CATHIRINE APPLEBY, DCON BJIARNSON, )
acd CRACE PIARNSOM, ) Case No. 17662

}
Defendents. Appellants,)
and Crnss Respondents.)

}

BRIFF OPPOSING PETITION FOP REHEARING

Nature of Case

The nature of the case was accurately recited by Chief
Justice Hall in his opinion dated March 11, 1983.

Disposition in the Trial Court

As it pertains to appellants' petition for rehearing,
the trial court denied appellants' attorney’s fees at trial, and
that denial was affirmed by this court.

Relief Sought

kesponderts seek a denial of Petition For Rehearing.
sleernatively, 1f the Petition For Rehearing is granted,
sespondents seek an affirmance of the trial court's ruling
“emyvirs the attorney fees sought by appellants,

STATEMENT OF MATERIAL FACTS

Plaintiffs brought this action seeking a forfeiture of
‘ease on certain heated mineral waters operated by defendants
Sponsored by the S.J. Quinney Law Library. Funding for,gjig\tizalion provided by the Institute of Museum and Library Services
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a, % recrea-iondl and rherapeutic spa. P.aintiff= gave
derendants & "Notice To Cure Defaults" which sp . 1fied derfay .
regarding insurance, health code violations, a&nd waste (inclug,
health code and building code violations). Plaintiffs filed gy,
after defendants failed tc cure the defaults within 30 days.
Plaintiffs attached to their complaint as Exhibit "B" a copy af
the "Notice Tc Cure Defaults".

When the case finally came on for trial, defendants
objerted to the presentation of evidence relating to building an
hralth code violations although these issues had been discussed
frequertl  hy the parties prior to trial and had been the subject

of lengrhy interrogatories. Defendants' objection was tbat the

compieint did -ot allege with sufficient particul=rity these
vinlatiors. Piaintiffs nmaintained that the coppleirt wac
1ff ~ie , par.i1~ularly since the "Notice To Cur= Defaulifs’ wes

&.tacned ns an exhibit for all purposes. The trial court
reserved its ruling on this iscue and allowed both parties to
introdure testimony and evidence on the building and health code
virlations.

The trial court took the matter under advisement and
then made its "Findings And Order” on March 6, 1981 (R 302-306],
finding that a claim for relief was stated only with respect to
the insurance issue; denying plaintiff's motion to amend:
excluding &1l testimony and evidence on the building and health
code violations; finding a breach of the lease with respect 0
the insurance issue, which breach was not timely cured by
defendant; findirg that the insurance breach was not substantial
. %\?gnf)ored by the S.J. Quinney Law Library. Funding for digitization provﬁjed by the Institute of Museum and Library Services
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cnewdih to justify a forfeiture of the lease; and firding that

forfeiture of the lease was waived in any event by acceptance of

yente after the breach, With respect to defendants!'
wnrerclaim, the trial court found (R 305-306) that:

"COUNTERCIATM

11,  Sirce damages were not sought nor proven under
fhe First Cause of Action (cosmetic formulasz) and »
basis for epecific performance was net adequately
shown, judgment is awerded to plaintiffs or this cause
cf action but without prejudice.

12. Since damages were not sought nor proven under
the Second Cause of Action (Rock House) and defendants
now have full possession, rendering specific
performance unnecessary, judgment is awarded to
plaintiffs on this cause of action.

13. Under the language of paragraph 12 of the
lease, defendants would not be entitled to attorneys
fees for defending the allegations of plaintiffs
complaint. The Court assumes that most or all of the
$2,000 in attorneys fees claimed related to this area,
and not to the counterclaim, since it did not consume
much time, nor did it appear to be seriously pressed.
Accordingly, no attorneys fees are awarded to
defendants."”

Defendants moved on March 13, 1981 tc amend the
findings of fact and judgment to award defendants attorney fees
for defending their right to guiet enjoyment of the leased
Lremices (R O325-334) .

On March 18, 1981 the trial court made "Additional

"

m?inos Of Fact", stating in response to defendants' regquest for
o fward ot their attorney fees, (R 340-341) that:

"15. Defendants are not entitled to recover fees for
the feollowing reasons:
a. Prosecution of Counterclaim. (see Finding No.
13, date March 6, 1981).
b. Defense of Complaint. Paragraph 12 of the
Lease is so worded as to not permit recovery
of attorneys fees expended in defense.
c. Defense of Implied Covenant for Quiet
Enjoyment. There are many difficulties with
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this theory. Assuning there was such ar implied
covenent , there i= neo eviderrce that vlaini £F hyoeaches
it. The iling of her lewsuit did rot irn .crfere witt

cdefendaris posses 10, This thoor 7 not “avinag be s
timely plead no proved, it cannot sorve as . basis 5o,

°

attorne g fees, v contyrocst, the breach of th-

insurance coverant wee clearlv nycren, 21 houth for

othey v esonse tre 1 mody of fort-iture was denied by
the Churt. Under the Jlanguade of the Lesnce, {he
antitienant would rest on the breach, not th: o meds
be:nrg grarted.

appellants apnealed to this Court the award of attarne:
foes to plaintiffs relating to the breach of the insurance
reguirements of the lease and sought, in their Point VI, an awarg
of $2,000 attorney fees for successfully resisting forfeiture of |
the lease, but did not address or brief the trial Court's reasmg‘
|
for lenving such fees.

Plaintiffs cross appealed the trial court's
determination that only the insurance issue was sufficiently
rlead; the derial of their motiosn to amend; arnd the ruling thet
aco=ptrnce of rent waived the forfeiiture of the lease.

This Zourt filed its decision on March 11. 1983,
ccnaiudirg:.

"Tha trial court's award of attorney fees is vacated

and set aside. Ip all othear respects, the judgment is

17firmed. Fach party tc bear their own costs.” (Emphasis
Aaded.)

OBJECTIONS TO PETITION

POINT I

THE SUPREME COURT'S OPINION RESOLVED THE ISSUE COF
APPELLANTS' ATTORNEY'S FEES.

Appellants did not appeal the trial court's award of

judgment to plaintiffs on all of appellants' counterclaims. When
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appeilonts' counterclaims fail, the trial court cannot award
affirmative relief (whether attorney fees or other relief) to
them, noy can appellants claim attorney's fees on theories, such
1o breach of an implied covenant of guiet enjoyment, that were
merrher timely pleaded or proved at trial (P 340-341). In this
came¢ case this Court has ruled that plaintiffs could not try the
jssues vegerding buildirg and health code violations where they
wese ombodied in an exnhibit to the complaint but not set forth

cerly in the body of the complaint itself in compliance with

File &{a), URCP. Clearly, then, appellanrts cannot recover
sttarnevis fees when thev have not pleaded nor submitted evidence
~r the theorv of an implied covenant of guiet enjovment, and
iudament on their counterclaims was entered for plaintiffs and
have not been appealed.

The language of this Court's opinion makes it clear
that it intended to affirm the trial court's decision regarding
this issue and all other issues that were not specifically
addrrssed in the opinion. The statement that "In all other
respects, the judgment is affirmed." can have no other meaning.

A petition for rehearing should not be granted where
nething new and jrportant is offered for consideration. Jones v.

Pouce 4 6, 484, 11 P. 619. When all the material guestions in a

se heve heen considered and decided, a petition for rehearing

chculd be denied. Cummings v, Nielsen 42 U. 157, 129 P. 619.

appellants are suggesting that certain language be

ireerted into the opinion to allow them to recover attornev fees.
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This is not a proper basi- £ Jranting a re.i. ivrqg. (See Heay.

County v. Home Indem. Co. A8 U. 1, 52 P.2d 435).

CONCLUSION

The petition for rehearing should be denied. The orly
erroxr or.oversight made by the Supreme Court was its ruling that
acceptance of rents waived the forfeiture of the lease. That
issue reed not have been addressed by this Court since it upheld
the trial court's determination that the breach of the insurance
covenant was not of sufficient substance to justify a forfeiture
of the lease. The discussion regarding acceptance of rent
thereafter became unnecessery surplusage. It is bhad law.
secsor. wWill now haeve to bite the bullet, refusing all rent, in
o. jer o terminate a leasc. A tenant will be able tc refuse
poscessior. wichout paying any rent until the lessor can finally
pven his case to irial. A money judgment at that late date will
Le £ no value in the case of many tenants. That part of the
decision should be changed.

PESPECTFULLY SUBMITTED this _f:fﬁﬂay of April, 1983.

:Zé§7éi/0<{‘222é;2;4

JOAN L, MILES
Attorney For Respondert

CERTIFICATE OF MAILING

LTh

I do hereby certify that on the _/ day of April,
1963, I mailed two copies of the above and foregoing OBJECTION
TO APPELLANTS' PETITION ©TCR RFHEARING TN Michael D. Hughes,

Atisrney for Awpe’lants, 148 East Tabernacle, St. Ceorge, Utah

24770, postace prepaid.
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