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reviewed by this Court under a plain error analysis or under an ineffective assistance of
counsel analysis because defense counsel failed to object to the State’s jury instruction.

ISSUE H: The trial judge imposed a sentence on Count II of the Information which
was greater than that allowed by law. The jury convicted Cox of Theft by Deception, for
unlawfully obtaining $360 from a credit union by cashing a forged check. At the time of
the offense, theft by deception of property valued at $360 constituted a class A
misdemeanor. But at the time of Cox’s sentencing, the legislature had amended the law
to make theft by deception a class B misdemeanor if the value of the property taken was
less than $500.

Pursuant to long-established case law, Cox was entitled to the benefit of the lower
penalty in effect at the time of her sentencing. The imposition of an incorrect sentence
was plain error since it was obvious under the existing law and statutes. The incorrect
sentence also prejudiced Cox as it imposed a greater penalty than that allowed by the
legislature.

Long-standing Utah case law clearly establishes that when the legislature amends a
criminal statute to lower the level of the offense, a defendant is entitled to be sentenced at
the lower level in effect at the time of sentencing. This illegal sentence can therefore be
reviewed by this Court on appeal under a plain error analysis, under Rule 22(e) of the
Utah Rules of Criminal Procedure, or under an ineffective assistance of counsel analysis
because her attorney failed to argue that the amended law required sentencing as a class B

misdemeanor.
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ARGUMENT

L THE JURY INSTRUCTION REQUIRING THE DEFENDANT TO
PRESENT EVIDENCE THAT SHE HAD AN HONEST BELIEF THAT THE
CHECK WAS LEGITIMATE UNCONSTITUTIONALLY SHIFTED THE
BURDEN OF PROOF TO THE DEFENDANT.

Cox was charged in an Information filed on February 12, 2010 with the crimes of
Forgery in violation of Utah Code Ann. §76-6-501 (2008) and Theft by Deception in
violation of Utah Code Ann. §76-6-405 (2008). R. 1-2. At trial a trial held on August 3-
4, 2010, the jury found Cox guilty of said offense. R. 152; 156:377.

Both of these charges contain elements that, in the context of the present case,
required the State to prove beyond a reasonable doubt that Cox had used false or
misleading information or misrepresentations for the purpose of cashing a check and
obtaining the proceeds therefrom. See, Utah Code Ann. §76-6-501; Utah Code Ann. §76-
6-405. Jury Instruction 33 unconstitutionally shifted the burden of proof from the State,
and instead required Cox to present evidence that she had an honest belief that she was
legally entitled to cash that check.

A. THE STATE BEARS THE BURDEN OF PROVING EACH AND EVERY

ELEMENT OF A CRIMINAL OFFENSE: REQUIRING THE DEFENDANT TO

DISPROVE AN ELEMENT OF THE OFFENSE VIOLATES BOTH FEDERAL
AND STATE CONSTITUTIONAL DUE PROCESS PROTECTIONS.

There are few if any principles as fundamental to the American system of criminal
justice and the constitutional requirements of Due Process as those of the presumption of
innocense and the requirement that the prosecution must bear the burden of proving each

element of a crime beyond a reasonable doubt. See, In re Winship, 397 U.S. 358, 90 S.Ct.
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The Court of appeals stated in Yates that “[d]ilatory as well as diligent defendants
are entitled to the benefit of the legislature’s amended punishments and lesser sentences.”
Yates, 918 P.2d at 139-40. Thus, even when “the defendant’s presentence misconduct
resulted in the defendant’s sentencing being delayed beyond the effective daté of the
amendments,” the defendant is still entitled to the benefit of the lesser sentence. Patience,
944 P.2d at 385 (citing Yates, 918 P.2d at 139-40).

In the present case, the record indicates that Cox missed an appointment for her
presentence investigation interview and requested a continuance of the sentencing to a date
beyond the effective date of the amended theft statute. See, R. at 102, 103, 105.
Nevertheless, under existing caselaw, she is still entitled to the benefit of the lesser penalty
in effect at the time of her sentencing. Yates, 918 P.2d at 139-40.

B. FAILURE TO SENTENCE THEFT BY DECEPTION AS A CLASS B

MISDEMEANOR CONSTITUTED AN ILLEGAL SENTENCE. PLAIN ERROR
AND INEFFECTIVE ASSISTANCE OF COUNSEL.

Although defense counsel did not object to the imposition of the illegal sentence on
count I, this error may be reviewed on the following grounds: (1) plain error; (2) the
court’s ability to correct an illegal sentence; and (3) ineffective assistance of counsel.

(1)  Sentencing theft by deception as a class A misdemeanor was plain error.

“To demonstrate plain error, a defendant must establish that [1] an error exists; [2] the
error should have been obvious to the trial court; and [3] the error is harmful, i.e., absent
the error, there is a reasonable likelihood of a more favorable outcome for the appellant.”

Munguia, 2011 UT 5 at §13 (citation omitted).
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CERTIFICATE OF DELIVERY

I, STEPHEN W. HOWARD, hereby certify that I have caused to be delivered the
eight copies of the foregoing to the Utah Court of Appeals, 450 South State Street, 5th
Floor, P.O. Box 140320, Salt Lake City, Utah 84114-0230, and two copies to the Attorney

General’s Office, 160 East 300 South, 6th Floor, P.O. Box 140854, Salt Lake City, UT

84114-0854, this | i%ay of July, 2011.

EPHEN W. HOWARD
Attorney for Defendant/Appellant

Delivered to the Utah Court of Appeals and the Attorney General as indicated

above this / day of July, 2011.
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