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Salt Lake City, Utah 84111

Telephone: (801) 531-9110

IN THE SUPREME COURT OF UTAH

In the Matter of the .
Discipline of: BRIEF OF THE PETITIONER/

APPELLANT

J. Keith Henderson, #1459
Supreme Court No. 20060452
Respondent
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Appeal from the Third District Court, Salt Lake County

Judge Leon Dever

John T. Caine Kate A. Toomey

Richards, Caine & Allen, PC Deputy Counsel

2550 Washington Blvd., Suite 300 Billy L. Walker

Ogden, Utah 84401 Senior Counsel

Counsel for the Respondent Office of Professional Conduct

Utah State Bar

645 South 200 East

Salt Lake City, Utah 84111
Counsel for the Petitioner
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On November 9, 2000, Henderson had been suspended from the practice of law
for two years, with all but six months stayed. (R. 194) Henderson failed to notify
Blakley that Henderson had been suspended and could no longer represent Blakley.
(R. 194) Henderson also failed to inform Blakley of the need to retain new counsel or
represent himself’pro se in the matter. (R. 194) Nor did Henderson provide Blakiey
with a copy of Blakley's file. (R. 194) Additionally, Henderson failed to notify Blakiey
that the next hearing in his case was set for February 27, 2001 and that Blakley should
attend it. (R. 194)

On February 27, 2001, the ALJ conducted a status conference hearing in
Blakley's case. (R. 194) When Henderson failed to appear for the hearing, the ALJ
telephoned him. (R. 194) During the telephone conversation, Henderson informed the
ALJ that he had withdrawn from the case because it had settled. (R. 194) As of that
date, however, Blakley had not reached a settiement with American Insurance. (R.
194) The ALJ directed Henderson to file a withdrawal of counsel within ten days so the
case could move forward. (R. 194) Henderson did not submit his withdrawal of
counsel until October 15, 2002—more than eighteen months later. (R. 195)

Based upon these facts, the District Court in the case underlying this appeal
found and concluded that Henderson violated Rules 1.1 (Competence), 1.4
(Communication), 1.16(d) (Declining or Terminating Representation), 3.3(a) (Candor to
the Tribunal), and 8.4(a) and (d) (Misconduct) of the Rules of Professional Conduct as

alleged in the OPC’s Complaint. (R. 194)
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respect to some matters. See id. at 9-12. Mitigating factors were: absence of a prior
record (but this was accorded littie weight); inexperience as to some of the matters; and
interim reform. See id. at 12-15. The court found that suspension was the presumptive
sanction, although it noted that disbarment might be justified and appropriate. See id.
at 15.

The District Court “wrestled with its options,” in the face of “the recurring question
[of] just what sanction might give [the attorney] the best possible chance to make
fundamental changes that could substantially improve her prospects of practicing law
until retirement without being plagued by continuing allegations of professional
misconduct.” Id. at 15. The court explained its reasons for permitting the lawyer to
petition for a stay:

The OPC argues for a suspension of at least six months and one

day, but the preferred sanction is a one year suspension. As already

indicated, this court does not believe that the presumption of suspension

is overcome in this case in any way that would justify the lesser sanctions

urged by [the attorney]. Accordingly, the sanction must include

suspension, but the court firmly believes that a suspension of six months,

or even one year, without a more proactive component, will do anything to

change [the attorney’s] professional conduct in the long term. There must

be a term of actual suspension to bring home the seriousness of this

lawyer's misconduct, but the court determines that there must also be a

period of supervised practice to give [the attorney] a chance to see how

family law can and should be practiced at the highest levels of

professional responsibility, with due regard for clients, other counsel, and
the courts.

Id. at 15-16. Ultimately, the attorney successfully petitioned for the stay of suspension.

See Order Staying the Respondent's Suspension and Concerning the Respondent’s

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR2111ay contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



to provide competent, diligent representation and adequate communication. See e.g.
Rules 1.1, 1.3, and 1.4, R. Pro. Con. A lawyer has a duty to maintain the integrity of
the profession. See e.g. Rules 8.1 and 8.3, R. Pro. Con. Of particular significance for
this case, a lawyer also owes duties of honesty and candor to tribunals and opposing
counsel, as well as a duty of fairness to opposing parties. See e.g. Rules 8.4, 4.1, 4.4,
R. Pro. Con.

As to the relevant mental states, these are identified and defined in the
Standards:

“Intent” is the conscious objective or purpose to accomplish a particular
result.

“Knowledge is the conscious awareness of the nature or attendant
circumstances of the conduct but without the conscious objective or
purpose to accomplish a particular result.
“‘Negligence” is the failure of a lawyer to heed a substantial risk that
circumstances exist or that a result will follow, which failure is a deviation
from the standard of care that a reasonable lawyer would exercise in the
situation.
Definitions, Standards.
Injury may be actual or potential, and its level can range from “serious” to “little or
no.” See Definitions, Standards. Injury and potential injury includes harm to clients, the
public, the legal system, or the profession. See id.

The Standards set forth a non-exhaustive list of aggravating and mitigating

circumstances in Rule 6, and this Court has provided guidance concerning their
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that the Court reverse that portion of the Ruling and Order Re: Sanctions and impose the
full term of suspension upon Henderson.

DATED: August A4S 2006.

OFFICE OF PROFESSIONAL CONDUCT

——

Kate A. Toomey
Deputy Counsel
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Diane Akiyama, #7125

Assistant Counsel

OFFICE OF PROFESSIONAL CONDUCT
Utah State Bar

645 South 200 East

Salt Lake City, Utah 84111

(801) 531-9110

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

in the Matter of the
Discipline of:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW,
AND SUMMARY JUDGMENT

J. Keith Henderson, #01459 Civil No. 040903585

e N st “ug “uust “eugt “emy’ et

Respondent. Judge L. A. Dever

On March 2, 2005 the Utah State Bar’s Office of Conduct (“OPC”) filed a Motion
for Summary Judgment seeking judgment against Respondent for violating rules 1.1
(Competence), 1.4 (Communication), 1.16(d) (Declining or Terminating
Representation), 3.3 Candor Toward the Tribunal), 8.4(d) (Misconduct), and 8.4(a) of
the Rules of Professional Conduct. On April 11, 2005, Respondent’s Response to Utah
State Bar Office of Professional Conduct Motion for Summary Judgment was filed
requesting the Court amend or withdraw the admissions deemed admitted. On April 25,
2005, the OPC filed it's Reply to Respondent’'s Response to Utah State Bar's Office of

Professional Conduct's Motion for Summary Judgment
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25.  Mr. Henderson did not submit his withdrawal of counsel to the Labor
Commission until October 15, 2002.

26.  On December 27, 2004, the OPC served by mail discovery requeéts on
Mr. Henderson, consisting of Interrogatories, Request for Admissions, and Request for
Production of Documents.

27.  On April 11, 2005, Mr. Henderson served by mail Respondent’s Response
to the Utah State Bar's OPC'’s Interrogatories, Response to Request for Production of
Documents and Discovery Requests Requests for Admissions dated April 8, 2005.

CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, the Court makes the following

Conclusions of Law:
Mr. Henderson’s Motion for Withdrawal of Admissions

Rule 36(b) of the Utah Rules of Civil Procedure says that any matter admitted
under this Rule is conclusively established unless the court commits to withdrawal or
amendment of the admission. The case Langeland v. Monarch Motors sets out the
standard for determining whether or not it is proper to allow these matters to be
withdrawn or amended. 952 P.2d 1058 (Utah, 1998). It says that Mr. Henderson must
show: 1) That the matter deemed admitted against him is relevant to the merits of the
underlying cause of action; and 2) Introduce some evidence by affidavit or otherwise of
specific facts indicating that the matters deemed admitted are in fact untrue. The Court

deduces the answers to the admissions are denied and that is all he says. The Court
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