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SPATEMENT OF FACTS

This appeal iz from a verdiect of a Jury in
the Seventh District Court in and for San Juan
County and a trial of a Criminal matter charg-
ing the Defendant and Appellant herein, Robert

Elton Woodall, with the crime of Pandering in

Viclation of Sectiom (76-53-8) Utah Code
Annotated 1953 as follows:

That the said Defendant at the time and
place afresald, induced, pursuaded, encour-
aged, and enticed Ida E. Duclo also known as,
Pat A, Morgan, a female person to become a
prostitute.

A Motion for a change of vemue was filed with
the court on the 27th. day of January, 1955

on the grounds that a fair and impartial trial
could not be had in San Juan County.

A hoariﬁg wag had January 27th., 1955 and

the motion was denied. A plea of not guilty
was entered. The ease came for trial February
23, 1955.

The Jury was duly impanelled and sworn to
try the case. The state proceeded to offer
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t2)
testimony in support of the charge of Pander-
ing. Opening statement was made by counsel for
the Plaintiff. The Defense Counsel made a mot- ‘
ion for mistrial on the grounds that the Dist-
riet Attorney referred to other ¢r mes not in R
question. The motion was denled. E

Ida Duclo testified on direct examination !,

that she became acquainted with Woodall, Bobby

Miller and Jerry MeAllister in COctober when

tkey came to eat in & cafe where she worked.
(P. &)

Around the first part of December, 195l
she and her bihwshand made two visits to the

t

trailer where Bobby Miller and Jerry MeiAllister L

lived for the purpose ~f having a few drinks ﬁ
and talking. (P. 8). ’

It is alleged that on December 12th., 1954
Woodall and Bobby Miller came to the Hole in
the Roek and had a conversation with Ida Duclo,
in the presents of Duane Duclo her husband and |
Judy and Bady Dunn, at vhich time Woodall ask- |
ed her to go to work as Bartender at this tra-
1}er, which was & house of poestitution,

S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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" ghe secepted the job for a sum of 5 per day

| (P. 10) Then on December ikth., 195} there was
alleged te have been another conversation where
as Woodall Sald, "Sinee I have started to work
there and had been seen arocund town with Bobby
Miller quite a bit that:I had the same reputa-
tion that Bobby Miller had and asked me if Iy
wouldn®t:go ahead and work as a prostitute “and
I told him that "I wodld try anything once”
(P. 11). & WL
£1:r She further testified that from December
i4th., 1954 to December 23, 1954 she worked
as a proatitute (7. 13).
e On eross exuminaticn, Ida Duclo admitted
shortly after she went to work as a prostitute,
she and her husband moved to a Motel in Moab;
Utah (P, 20). She also admitted she and her
husband ¥new 1t was & house of prostitution
when they had previously visited this trailer
g ior to her working there (P, 23).

She testified that nmo one forced her, snd

does not deny being willing te work as a prost-
ftute. On December 23, 19S5l the trailer was

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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VK
raided by Officers of the 8tate and San Juan
County and taken to jall in Montieello, Utah.
The following evening, December 2lith., 1954

while enroute to Price, Utah they stopped at

!
I
1

Moab where they were given soms whiskey in the
presents of a Mr. Pester a State Officer (P.35)
Sortly thereafter signing a statement for the #
officers. '
Bobby Miller testified on direct examination E
for the state that she was prectieing prostitu-
tion in this said trailer houss from the last
of October to December 12th., 19S5k, |
Woodall allegedly hired Ida Duclo for a Bar- ﬁﬁ
tender (P, h5~46). Bhe also admitted practic- &
ing all the prostitution for the two day Ida v
Daclo was the Bartender. Then on December 1,
1954 she over heard the alleged conversatlion I
between Woodall and Ida Duclo, but could only
remember a3 small part of the conversation (P, |
48). EO D AR BRIV IR |
Bobby Miller admitted she answersd the door |
adnitting the customers and doing the cooking
(P, 58). She admits having a few drinke of whis-

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services .
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thing at all to do wiin vne traller or the bus-

iness that was conduscted in it. (P, 91)

Don Gordon testifying for the Defendant
testified he rented the traller to Jerry Mc-
Allister who made all the payments but one,
which was made by Bobby Miller and the only
time he maw or speke to the defendant Woodall
was whgnihe carie and asked to borrow mme oil

cans to take some stove oil to Jerry's Trailer
{P. 119).

Charles O. Chapman testifying for the De-
fendant testified he ovai;,hem a conversation
betwesn Woodall and Bobby Miller on the morn-
ing of February 23, 1955 whereas, Bobby Miller
tried to persuade Woodall to plead guilty and
take the pressurs off of tzm. as if he didn't
plead guilty they, Ida Duclo and Bebby Miller
to nmet "Two Years", and 1f he did plead muilty
"They would be turned loome" (P. 126). -

Frank Pestor called in retuttal, testified
that on his way to the Shariff's Office he pass-
ed within ten feet of Bobby Miller and Woodall
talking at the jail through a hole in a sollad
wall=thus, oorroborating both, the foregoling
statements of Chapman and Appellant. ’

(6) !
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o ONE

THE VERDICT AND JUDOHZMENT IS CORTRARY TO

THE IAW AND LVIDENCE AND IS IN VIOLATION

OF THE APPELLANT'S CONFPITUTIONAL RIGHD

TO0 "DUE PROCESS OF LAW™ AND "&QUAL POTRCPIGH
OF THE LAWS®™ GUANANTE D HIM THROUGH %
YIRPUE OF THE FOURTERNTH AMENDMENT 76 THE

Y. S. CONSTITUTICN.

b

chlhm submits that the roundation on vhic
rests

the whole case against him/is invalid, hence, m
whole casze should legally fall

under the welgit of the follwwing autheoristative |
and documentary subdb ject-matter,

A elose mollan is noted betwsen the case
of the appellant and the TOPHAM CASE and in
both cases identieal substance is contained... “’
In the following particulars: j

l, The informatiom falls to charge a public
offense smid the ambigulty of its con- ‘g
text, thus giving the Court no leral Surﬁ |
:dictim upon whieh to proceced,

2. The acoused had no way of inowing "the ;
nature of the accusatlon agalnst him cone
trary to his state and Gmtitutiom
rights, (Artiola I, Sec. 12, & 1lith, .
Amgndaent to U, 5. Constitution, respecte
ively) |
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As a nmattoer of preface to the fore:soing premise, !
1t 1s noted in 77@1-1 (1)eeo UCA. 1983 - |

"This chepter was adopted to svold the Werbosity
and complexity of the old form of plesdivpe, In
adopting that chaptsr, however, the legislature
m no iatention of permitting theprosecution
to jeopardize the accused's rights Ly evasivensss
nor vagillation. The accused is an Imocsnt mane.
His prosecution - and the vrosecator shotld be
taprtial. It is as muech the &uty of the proses
cutlon to recognise his !'mocence as it Is to
assomplish & sonwistion if the facts Justify
it. The Conde of Criminal Progedure is not ine
tended a= a substitute for insuffielient facts¥,

STATE v, SPINCER, 101 U. 2%7, 121 P. 24. 912. ]
“Ihe saffisiency or imsufficlency i an informe |
ation mat bve tested hy its allagat*ma and not b
svidence introduced at the trial®, STATE v, i
FISNER, 79 T. 115, 121, 8 ». 24, *"3?.

In the Apnellant's case as aplioable to the
TOPHAY case, “'t smbizaity of the iaformation !
denrives t's Apellent -f eny knowledge of the %

"nature of te accusation acainst hiw". The Iine

formation comprisinz insuffisient allemmtions
could net be guffieient in itself. ... "The
whole sen bs no srester tham 1ts narts®,

"Under any cystem of eriminal pleadin- it is
the duty of ths proasecution to eso frame every
indistment ag tc ap rise the defendant with a
reascnable ds~Tes of certeimty of the crarseter

Sp, /H)/ Il\ the S.JgQuinney Law Librg //\é Jing for-dicigcatic Ins Muse ib '
of LWL iamma W 2 b o “,/Wg,,, - The absence

Machine-generate /()( ‘R, may contain errors
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of direct m«mmw«m&mumm in the
deseription of the substance, ocharaster or manne:
of the erime cannot be supplied by intendnent,
FEOPLE ¥. MILL, 3 U. 334, 358, 3 °. 75.
coe{Tbld)ess it 18 well %o bear in mind that it !w
as susch an essential requisite under mrvrwnﬁ\
Practice Art as 1t ever wus that all natter water |
tal to constitute the m rtisular srime oharge
shonld be alleged with such noBitivensss and ;
distinctness as m %o need the ald of tntm&mﬁ ’
or implication. All this iz embraced in the
fundarental declaration that it 1s bha right of ‘
&Very person socused of a crime "to be informed ‘ fi
of the naturs an< cause of the eccusstion® .
(7:0PLZ ve HILL /olted/ Y

The foregoing subjestematter is in come |
plete hmmmony with ths Appellant's contentions
and fully substentietes hi-';mait»im.

The TOPHAM CASE gives furthar suppori to the
foregoing in the following wordst...
"puns a statement of the asts constituting tie :
offense in erdinary and concise language, and in 1
Senting v6 foow what is intended”s and oy
cm‘lﬁ that the informatlion or indictmenb

mast be direst and certain as it regards

tm( méw dervices [m&/ g% hw/{ﬂ m%&w b

ated OCR, 1 “ontain errors

\{‘
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siroumstances, when they are nccessary to constit
ute a complcte offense®, Here, then, we lave &

3tatute whioh im all cases veguire the inforwa

tion to contain "A statement of the acts constle
suting the offense” and to be "direct and certaiy
as it regards the offense charg-d, and the mrti.
slar circunmstances of the offense, when they art
necessary to constitute & complets offense. ,

Appellant submits that the Information in the
instant case falled to meet the foregoling reguir|
esnents and thus fatally defective.

Paralleled to the TOPHAM sase, the material
parts of the instant case are that the Anxe llant
4aid “intice, encourage, persuade, and inveigle 2‘
1da Duslo to beeoms a Prostitute”. '"he informa-
tion is csharged in the mere lapguars of the Stae
tute! '0Of course thers are cases where an infore
mation or indlotment in the language of the sta=
tute is good. But there ars many cases whers tmii,q
is not tmas. Says ¥r. Bishop in New Criminsl Pro.
cedure #624: The indictment must fully state the
offense and 1if ths statutory words do net suffied
for this, 1t must expand beyond them". Said the
Supreme Court of the United States in ms. Yo
Cruikshank, 92, U.s.542, 23 L. id. 5881 1t 1s
an slementary primcipal of criminal pleading

|
that where the definition of mm offense, whether

t —
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it be at common law or statute or by 3tatute
includes Cenerie tomms 1t 1s not guffictent
that ths indictment should eharge the offense
in the same Genarie terms as in the definition
but it must state the specices-it must decend *!
to particulars™. "The same thought is exprossed Iﬂ
by Mr. Justice Frick in the Case of STATE v, SWAR:
31 Utah, 336, 88 Pac. 12 that: "Where and |
act denounded by the statit e is couched In
Generic temms, the information mgt go Turther

in stating the offense than by merely using ;
the language of ths statute and that an informe
ation in sush language is not sufficient in thome ,‘
case where the acts constituting the offense ‘\f
are nearly as varied is the number of cases in
whiech the charge is made”™,

(Ib14P,890) In order that an information
merely in the lmgmm of the statute ray be
sufficient, the words of t he Statute themsslves
mat fully and directly, and expresaly, without
any uncertainty or ambiguity set forth all the el

ements necessary to constitute the offense intend
od to be punished and rust state all the material
fh{mmﬁ?l.h‘. mj&i/ﬁlz%ﬂ n# /m ’zm ya'gl’l(;; !A,;%[z///(7>71/1/.\ v/‘u’: /)\'Ium:[l%b\/iu‘\z i Services
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definition of the offense®, 22 Cye. 3403

EVANS w, UFITED STATES, 153 U, s. 587, 1 Sup,.
Ct. 934, 38 L. Ed. 830; United States v. CARLL
105 U. 8, 611, 26 L. Ed. 1135,

In the TOPHAM CASE emphasis was seemingly .

plased on the question of willinene
part of the prosecutriz to remain in the house
of prostitution ad practice the trade thereof,
It was shown in the Topham case that the prosecu=|
trix not only remained in the "Stockade® WILLING= |
LY vut veluntarily left it each morning m 4 re- J
turned in the evening.

In the instant case, the Prosscutyrix wvas
williing to work in the house of Prestitution
opersted by an accomplice, BOBBY MILLER in addite
fon her musband was willing for her to work there
It is readily apparent that her desision to agun
work as a prostituts was whelly motivated by the
fact that she could not support heraelf and her "
U~ PLCY:D HUSEAND in the MOAB area on the $5,00
per day that she was being paid in the capascity c
of "Bartender” henee, it was NMED snd not the
Appel, was the fastor whieh prodused what

by the S.J. Quinney Law Library. Funding for digigization provided by the Institute of Museum and Library Services
Library Services and M4 LAdmigiseered by the Utah State Library. [
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INDUCEMENT, ENCOURAGHMENT, L N'ICiZi NT AWD PERSUs
ASION that may be claimed to have bsen om:*im-
ced by the prosecutrix, Like the prosecutrix in
the Topham case, in the instart case, the ’ros¢= |
outrix lefl the brothel overy pight and VOLURTARe
11y RETOBLED THE HEXT DaY TO CONTINUE HiR IMMORe
AL ?ﬁ,ACi‘!C:’éﬁ ;i%xich included "solicliing the 'rae-
de" of TWO of the arresting officer in this matte
or(TR,83), At Ir.26, IDA DUCLO (Prosecutrix in
instant ocase) adnlts that shs ws,s PERFECTLY
WILLIYT to work as a prostitute and B0 1000
‘WIATSORVER was used to sffect " r willingness.

In the '“"P"m'! Ja'Y, a very temptins omise .
was made to the ymamu*ﬂx e (guotling ‘rogegue .
trix)e.o" I could make —ood money and ooculd et 3
some nice olothea”, In the instant case no
promises wsre made at all nor any ot form
®INDUCHMENT® .

Appellant calls attemtion to the “scord at
page 7 at which it im stated by the Trial Court
.ruago (in his instructionsto the Jury)t.s.

70 this information tl.e defendant has p‘&udid
m guilty. m plu Mn m .tuut ot ,
nat 1 ' ni &

pba "&', R o “A T a e
.SM)/ ”\ [/1 /é)é#&é#”ﬁﬁ”n *.W 1 Iu ervice
Ul na notogy Act, Mministered by 1/1 U l//l State Library.

Machine-generated OCR, may contain errors



Joubt befors you are warrantoed in finding a
vordiat of mm‘-

Setting before the Jury the lforegoing prem-
ise, Appellsnt submits that the Trial sourt comme
itted a predjudicial arror in allowli: the instant
cage to o before the Jjury for ites verdict
desplte the fact that " 4Gl 4D 41 RTAL

i W could mot have heeg
pessibly pmud SELYOHD A o DEASLE Coun®
in view of the evidence (as sueob) in this case.
Zspesially consistent with the irial Court's In~- |
struction to the Jury - Hos 3 o ¢ o o ¥

"The words, "induce, persuade, encourage and
entice have no mesning different in lew from the 1' ‘l
coomon understanding that people generally famile ;Q
iar with the nglish language give them. In order '
for a courses of conduclt or words spoken to ccue
within what may be olassed as efther intdwcenent,

persuasion, encouragement, or sntisenent to bee
some a prostitutc, they must tend to brins about
that result. 'n othe r words, before you can doli=
viet the defenfant you must find beyond all
reasensble doubt that his estions or tie wrds
spoken by him were sush as may reasonabie be |

Sponsored by the S.J. Quinney Law Library. Funding /):i gitizgtion provided by the Institute of Museum and Library Services i
Library Services and Te 71/1 % dnStered by the Utah State Library.
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‘_ N
expected to cause IDA L. DUCLE to Lecame a

prostitute. If, thareforse, you entertain a
reasonable doudt as to whether the conduet of
the defendant aa you £ind it from the evidere
had & reasonabls tendensy to cause YDA T, DUCLO
to beoomo a proztituts, then you cannot find \
him guilty.
In aceordance with the Trial Court's criteris
that one may use in somprehending{if one can)
the ambiruity of thesomewhat related and coneral |
terms "INDTCE, PIRSTAIN, EWCOURAGH, AND ENTICE®,
kpnellant has sought the assistance of "Webster's
Hew Collegiate™ Dictlonary and find the followe
ing definitions of the words in question whish
81legedly constitute the offense from which aon-%
vietion the aprellant presently spreals. ‘
(1) ENCOURAGE: To inspire with coura~e, to
%ﬁ:ﬂﬂt or hope} to

(2} ENTICES "o draw on by exiciting hope or
dssire; allure; attracty oftan
in a ad sense ~ to tept.

(3) IYDUCE: Implies influence over the reason o
dgement; To lesd on, prevall upon
¢ another to act in a gertaln
way

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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P RSUALL: Ingun a appeal to a person's
emotions,

Appellsnt submits that no where in the record
or within a impartial line of remsoning 1s there
any form of dlscourss having occurred between
the appellant and t he Progsocutrix andfor
Bobby Miller whereln it could be concluded nor
{nferred that the Appellant: inspired, mave
apirit, hope, nor fostered IDA DUCLD which mm
satisfy ENCOURAGLAINT Ho t&zm in the record
ean it be found that tl:s Appellant exsited hope
or ssire; allured; at'racted or tempted IDA
DUCIO in any way to satisfy senticement. The re=
cord {which the Appellant conalders to be synouyl‘
mous with the evidence) falls to show through cm
presslon or implication that Appellant appealed
to the emotionsz of 105 DUCLO in any way that
would "PEFSUAIEY her to do anymore than face the
fast that what ever integrity she may feel to
possess ocould not be sustained 1f she chose to
assoclabe with (A PROSTITUTE - one BOBBY MILLERg
thus en appeal to roason and persomal esteem -
not an sppesl to emotions, hence no persussiom.
¥o whers in the cmm digcourse between the
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Appellant and the Proseeutrix i/ e amy

basis for a claim that the Appellant exerted

any influence over the reascn 0Ff judgement

of Tda Duelo nor moved her to act in a ceptain
way - on the other hand, there was no rslustance
showns nor shastity oclaimed nor established; the
decision off the part of the prosecutrix and her
misband to fregquent an establishment wherein
prostitutien was belng practiced im one room of
& two room traller and whisicey being 1llegally
s0ld in the other room - BEPORE THE CLAIMED
TINDUCTRENTY ¥7C., by the Appellant, dismisses
sny logleul inferense that influence would he p,
nesded in view of sush voluntary patronage to Hl
ths very disarre~able and 1lleral conditions
which existed; therefore, no INDUCHKET was

necesasary nor siven.

It should be, and should have been apparent |
that the information was not founded unon & bas!
that eculd be supveorted by the lomstitution eof
Utah and should have fellen before ever being ol
fored to the Jury fer a decision. No doubt shou '

1
|
!
/
!

arise as to the fast that it wes PROVERIT AND U
ﬁwﬂh’b&_ﬁb"‘ ‘Het Arove: TDA- »memwimo Prostitatl |

L/////\S/\/ os and /1/1)1);\ 1741 dnygjstered by the Utah State Library.
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m.wmamnﬁwmmm of the
Appellant, IDA IUCLO was in a position whereas
she not only had to support herself but she

alsc had to support and UNEMPLOYED HUSHAND o

the record in this matter elearly shows such
SQB«pmM’tea meant that more money had to
be made in view of $5.00 per day earnings of IDA
being far insufficient to supromt IDA DUCLO and
her Imsband; thus Appellant repests-ANY LiTICL-
MENT should in all fairness be(mccrsdited to)

charged to NEXD and personal desire and not to a1

inferred and for fabricated contantion of muilt

on the part of the Appellant when such a aentcnt"
ion must attempt to surviwe in the complete sbsel

I

nce of any form of probability.
At page B97 of HWAT. v. TUPHAM the followe
ing aprlicable summation is nmade:

".ven thought the evidence should support a good '

Information, yet for reasons already aﬁatag
the prosecution must fall because of the fatally
dafective informationg such a defeet bLelng ine
curable by evidence or verdict. And information
or indictment when assailed as to substance

mat stand or fall by its own structure. It s
not a technical but a sound md findamontal rule
in the law of oriminal procedure that the accuse
ed be aporissd not by the evidence adduced but
at the ocutset by the indictment or information

——
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with reasconable certainty of the exact mature
of the ascusation sgainst him, This mule
earmot be bent to meet exigenciles of a particu-
1ar oase nor the class or the grade of the
person accused. The constitution and Statute
prescrides ths rulesz by whish the sufficiency
of an information mey be determined and they

1y %o 2ll alike. They do not preserive one
mls for a keeper or diveotor of a houss of
prostitution and another for a NUN, nor one
rale for one offense and another rule for
snother offense.” :

- /7 —
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APPELLANT WiS DLENIED A "FPARR TRIAL™ UNDER
ARTICILE I. SEC. 12 AND THE FOURTLENTH Al .lDe
MEWT “C THE U. S. COESTITUTIOR AND CCNTHARY

TO 77=31-15 UCA. 19533 APPELLANT WAS CONVIOTLD
CN THE Umomoxsom'r;,bfmm SUBORNED)TESTIMONY

OF ACCOMPLICES. ,

Appellant submits that sy ap with the
case of SMITH v, STATE (Xo. ngB; Suprems Court

of Utah - Ceptember 20, 195}, his case contains
the following fatal defects existing In common
to both cases:

(A) There 13 no evidence that the prosecut-
riz was a chaste woman before acc.uged
allegedly induced her to become & pros-
tituteg i

Iike the SMITH case (Ibid) "the offense
{B) with which the Appellant was charged 1is
cne of a number found in the pandering
Statute 76-53-8 UCA. 1953, tit differs
from some of the others by being pred-
icated on an inducement to become & proe
atitute. There is nc evidence here that
the prosecutrlx was not a chaste woman
before the accused allegedly induced
her to become & prostitute and the praoe
sumption that she uas chaste at that
time. Title 77-31-1l requires that:
"Upon a trial for =:# invelgling, enticing
or taking away any female of previously chaste
sharacter for the se of proatitution & #
the defendant nhnlg not be convicted upon testi-
mony of the woman upon sham or with whom the
offense was committed, unless she is corroborate
od ed by cther ovidence”.

(20)

% e ; 5 o . y
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That “hé vrosecutrix was not "CHASVE" 1s cleare

ly seen In her diclsion to work at a placeof
"ill-repute” and associate uiti. prostitutes and
less = (“ee ‘ecord at s 10) 4t page 11, it is L
noted thap Lhe prosceutrix, IDA DUCLY, worked .

- ag bartender in a houce of prostitubione and

willfully violated tiic law not only 28 to ome

ployment $.e., she gold .iISiLY including sich a

franAlent oroccdure ag cellin; nct only whiskey
but "lee i0ts™ Xnowlng such to be 1llegal.

While working at a cafe not too far from the
Traller in which Prestitution was belng practiced
IDA DUCLG admits that s-o knew the place whers artmej
was later to sell wiiskey (inm a721ticn to herself é
was a placc of Prostitution (°-P,7") Atlethe same
page glo- admits that her hushand knew 'hm" DPOB-
pectlive place of arploc.t was a Place wherein
prostitution was being praecticed. Still, in mocke
ory of any clalm - chaslty, TDA DUCLO chose te
work unler csuch condltions chose to ldentify her-
solf with "rostitutes "tricks" and "suckers” in

a busineas that uac rot cnly in violation of the

Code of
h”}mm [h‘/ Qﬂnulﬂb%?1 g %)/ Lmz//ul”/)l()\[;q?\ the Iu\muu a/ \Imuun and Library Services

Library Services and Technology Act, administered by the Utah State Library.
SALE e = Machine-generated OCR, may contain errors.



T ——

Bthics which governs the wmﬁer of American
Secliety. | |

Appsllant submits that CHA3ITY could not aur
vive beyond an Initial venture unto sush immoral
conditions and no margin exist whercin the Pma-‘
eoutrix's WILLFL Initial step (forestated) |
would iogiully encompass & need for and or &
reasonable inference of & need for "InbDuCmME.LTY
ENOQ TAGEARNE®, "LNTICEMENTY eto. as claimed
to have been used by the Appellant, and thus
effesting the erime for which he has besn ine ‘i
carcerated,

Additional cormon substance existing in the .
instant case and She case of SMITH v, STATE |
(Iv1i4) is seen in & comparative atudy of the
twe cages in conneotion with the statement of
the Benorable Justice, Fenroid, author of the
opinion in the sald Smith Case. . .

"The defendant urges that the evidenos as
a matter of law, falled to establish guilt and
we agree. The only evidence other than the teste
imony of the prosecutrix was a asister's state-
ment that defendant jokingly had remarked that
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else other tlhan beinz a waitress and that the |
muutrix was seen to glve the defendant some
money on one cacasicn, testimony of ancther _
woman that she had given the accused some money "
and testimony of an officer that he had seen

the prosscutrix and the accused together on a
rmber of occcasions. None of thls evidence tends
to prove or corroborate tle charge tat the de=
fendant "Induced, Persuaded, encouraged, ine i
vigled, and entlced” the presecutrix "to beceme
a prostitute®,

In the instant case the foregcling maiters
are somewhat inseparably related in the followe
ing specific ways: | 4

1. The only evidence othe thatn te testie
mony of the prossecutrix, 1is that of a confese=
ion professsional prostitute - and scocomplice
named (ealled) Bobby Filler, who in addition to
inthmuing the prosecutrix through showing the
appearance of easily practiced prostitution,
stated that the Apvellant had a convorsation
with IDA DUCLO (Prosecutrix) which conversation
ghe states she did not hear - (R. 1i9/top of page
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ATTENTION IN THE CONVERSATION, so I guess she
mst have told him 0.K. beeause she went to
work”... It is noted that this bit of uncert-
ainty and predjudicial conjeeture immodiately
followed the seeming POSITIVE OR MANUFACTURED
act of eavesdropning on the part of Bobby Miller
(Ses P. 18) . . . |

Qe "fRslate what you heard Woodall seay and what
you heard Mrs. Ducle Say?

A, "He told us that since she'd been ssen aroue-
nd ¥oab with me and that I had such a bad
reputation that her remutation was the same
as mine now so she might as well go all the
way. She'd get more mmw.‘ There was more
money in it that way.

In regard to the foregeing, Appellant sube
mits that such & statement, 1f made by him,
(whieh he doudbts) would not 1in any way satisfy
a contention of enticement, encowragement, per-
sussion, and inveigling of the Prosesutrix to
become a prostitute. On the contrary Aprellant's

statement was in truth and objlective anslysis

of ¢ : - "salling a spade a
Sponsored by the S.J” Quinhey Lay Library. Funding for diciieqlionpro, "x/uwme (41“\‘@11.6 ibry ervices
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m‘lm falls within the sceps of |
MMMW%%&%& glangs l
es "YORt RO MO LLITER THAN TUE COMPAWY YU K.pp®
sl “PLEDS OF 1 FEMFHER rLOvK TOGETHERY
Apd as some pressounting sgencies sxpofind...
YRILY BY & miciAT ION®, '
An imgnrtial and uikbiased appraisal of ¢laimed
words to the Prossoutrix in view of the evident |
WILLINGNESS of the rosesulyix to work as a I
prestitute and by Rer own admiasion to such
oi'Tacte (e PFe 22m22)
Hr, DENCAT (ln regard to Hobby Hiller)
Qe "Did you have a conve sation avout snything |
with her?

Ao Tiot that I remenber. 4
fi. * Don't remember any coRversstlon. were |

Q W rirat meet heri
he "hawe at the iole in tie Reek"
Q. “Now dld you kmow tlut oslace to be, thml

tyaller was & house of prostitutiont”

Ao Y3 1 ocuias Sov
-

e Mdho told you, 4id somebody tell you 1t
was ™ -
A. "Ho, not right out,

Qe "sell, what gmve jyou the "mmum 1% wa
OR8e rpngt ittt ion
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A. "I Don'T m.."
Qs *PID ma’ﬁ HUSHBAND P1LL TOU Fram e
as VHO SIR.®
Qe PYOU AND YOUR HUSHANT WERNP OVER P 3% TO
- PRINK B<ER AND THINGS.®
Ae “a CUPLL TIMES, Vi, SIR.Y
Qe TAHD THAT WAB, OF CUJAS., BEFORE YIU v
PO wRE THRE WASYYY ITT"
As USIRT*
L' e
A. ®ZES ciR.®
. weo = M OPAGE 2% - -
e “WELL, youm knew Ia your mind it was & Hulsk
o LLL FAs., 18 that correet?® - .
A, "XBS,"
Qe "S0 you went thers to tend bar, whatever you
wore goling to o, you lmew It WAZ A *UllG
. OF PROSTITUTI.Y, 41én't you?t*
A. “IE3 8IR," e
Qe “And LU ( HUBIAND KNEW IT DIDBYE L.®
Ao "YHS,%

A .
) i et d o _ o »
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Thus 1t 1s evident that im wview of the fore-
going that the Proseoutrix, IDA INCLO, went in-
to the oerime of Prostitution "with her eyes
wide open” and own her volition and inde-
pendent of any form of cntmmnt; mmuiu;
envouragenent, invelgling that has been alleged.

. _fme IDA DUCLO AND,HER HUBBAND KNEW HER PLAC. OF
esployment wes & heuse of Prostitutionj IDA
WCIO'S Imsband was unemployed and the high
cost of livimg in the MOAR area would greatly
tend to defest any premise that IDA and her
husband were able to sat and pay.rent on the
$5.00 per day that IDi IXCIO alone was making
as bartendsr at ths Traller; hence, the state-
ment of the Appellant welating the cold possible
unpleasant truth that Im bad been seen arcund
town with & Prostitute and her associations

o

with sueh a party wuld lsad any mormel think-
ing amen being to believe that Ida was alther
a prostitute or she had something in eormon

M with those in that type of life..."Saints do
not walk erm in amm with sianers™; "Kings do
not often hold counsel with thieves”,

) Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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It hn‘ been shown in preceding mages that
the Prosecutrix and her huaband knew all about
Prostitution setup BEFORE THE PROSECUTRIX CIOSE
T0 WCRK TH'RE,

E b FW7 -
} RO, e

Chaalty, would have prevented IDA DUGCLU, fyom
ascepting such a job, |

Chasity, }uculd have» resulted in IDA UCIO and
her husband coosing amy of several Ll.0.L
EYTABLISIMENTS to go and drink 1llegally sold
alcoholic beverages in a maing of prostitue-
tion. (e 22)

' Chasity would have logically demanded that ID4
IUOLO decline to assoelate with a charmster
whom she knew to be a PROSTITUTE - 1.e,

BOBBY MILLER.

Revelant to the foregoing, this Honorabdble
Court has taken thﬁ following pesition )in
songurrence with Mr, Justice 'enrold:

(9TATE v, SMITH « 274 P, 24, 2ii6) PP.2L6-47Ts)

"Upon a trial for » # @ inveigling, entic=
ing or taking awsy any femals of previocusly
Chasde character for ths purpose of
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isutidnssthe defendant shall not be cone
victed upsn testimony of the womsn upon or with
whom the“offense was cormitted, unless she ls
sorredarated by other evidenes™...

Farther suthorlatative d«ta condlerning the
prosecutionts sonviction of the Appellant in
a masterful p-i-fma of plature-painting
with words and t erin setting the Prosesutrix,
IDA DUCLC, wp as a chaste woman who had been ene
souraged, psrsuaded, inveigled, and entlced
to become a prostituts by the Appellant is seen
in the following words of !'r. Justlice ‘enroid
in the forestated case (SMITH v, BPAT:)...

We believe and hold that under this section
the testimony of the perosegutyix here must be
eorrodborated, The sectirn, we belleve, was in-
tended to supplement that which reguires corre
ocboration of an accomplise's testimony, Title
T7-3318, UCA. 1953, since a woman cannot be
an accomplice, but only a wictim, under the
pandsring statute and under T1tle 76=53-20,
vhich deals with taking a female under 18 for
prostitution, there aprearing to be as much
reason for reguiring corroboration in such cases
as thare is where, an accomplice testifles.
Title 77-31e=lk, would be meaningless if it did
net an~ly fa the nresent charce unde» Title 76
53-8, and/or to a charge under “itle 76-53-20,
sime those two seotions are the only ones in
our ccde where it could aprly. "te hnguagn is
broad enocugh to cover both secticns, the "ine
velgling® and “entieling"” found in the pandess
ing atatute and the “taking away” in ¢ other,

Tiele 77=31=1l. ring co-roboratlon,
S/WE Sw Loga 7). “mg : '(w /{w)l.\mtlilm/ Library Services
was . 1brary %/‘mm and Technology Act, administered by the Utah State Library.
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1858, of the Sevimed Statutes of Utah 1898, Titl
76=53=20, relating to takins eway females under
18 for proatituti wvas taken from and is ide |
eni:ieal to ‘ectionm 4223 of the 1393 sgtatutes.
Title ThH=53-71, the pamdering statute, although
enlarged 3in 151l, L. 19511 ch, 103, Sece 1, ree
tainsd the words “iaveiples” or "entlices" which
are found ir the sandering statute of 1003, Sec.
M2e2. It seens abvious tiat the 1898 scction ree
Qiring corrobora’ion apnliisd zucelfically to |
the secti-nz deslir; with fomalws under 18 and |
to pandering, whick of thal time duseribed the
victim ag being one ®af orovicis ¢imste clarace
ter,"eetlie Iangue-¢ “ourd in the 1393 and also
the presunt corrcoboratian ststute. The fast that |
such langusre 18 nol in the pressnt »andering
atatute does not ‘et ray the obwicus intent of
the legislatre it maculre corroboretion uWieve
the elarrs i mn invelrling of a formale to be=
come a prostitute. The phrase " Lo hocome” ime
izports previous chastity, unlesas 1 is shown the
the woman involved was not chaste.

Under 77-31l=17, UGA. 1953 is stasted: A cone
wistion raall mot b= pad on the testimony of an |
accomplics unleas e Is corroborated by other
oviderse, whion in itseif and witiout the aid |
of thr teatirony tends to oo nect the Jdefendant {
with 1y coxeission of the offonse; and tle core
rosoratica sha 1 not be sulfigltent, 1f it merely
shows she coaission of <.z @ffense or ‘he give
euristawes trareol.

¥ ade~ tHin ssctlion, Jury has no legal
r1-ht S0 sonvi:t delendant upon unccrroborsted

1
t

te-timonty of acesripiizc evan thouch thaer helleve
tostimony of accompiice to e true as iy overy
material fast and are comvinsed by it of milt
of deferdant beyond reaschabls doudk,"

STATE ‘w3 ‘LAY, 38/ ,"f“z’wmf“/’”? ?'/?%" e
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Thae m-m subtmits that in ghsermse of
eorrediration of the testimony of Bedby “ilier,
sdd IDA DUCLO, Prosetutrix, the trial court she -
atld have directed the Jury to bring bask a
verdist of asquisttal, v
Going beyond thw fact aht the information
in this case consistent with the forgoing posie
tion taken the TOPHAM case in INVALID, and

if by some errocneocus aprlication pullt may be |
assigmed to the asts of the Appellant them it 1s
spparent ia the fellowins definitions that IDA
SCLS and BuLBLY HILLER W.RE ACCINILICTIS and no
where in the meeord or elssulwhe 18 ther: sny
eviderc s whish cerreboartes their testimony.
I. "An ssoomplice is a person who knowingly,
voluntarily and WITH COMHON 1MIUNT with
pnsinal offsnder, unitss in commlission

of srime”. Gk
g;xigm v. GORCLES, Th, U. 9%, 96, 247 =, *

I1I. "An sccomplice is one ¥ 0 in culpably ime
"*  pllested in the commission of the orime
of shisch the defendant is asccused”,.
ITICBPATR v . BOWHAN, 92, @.,,g,u 70 Py Ay JSB

0
Htic /m s3¥herated OCR, 1

[




B
The foregoing definitions of an accomplice

in-application IDA DUCLO (Prosecutrix) and

BOBBY MILLER is substeutisted by the rccord in

this sase - |
IDA IUCLO admitted Trre Po 260 o o o

(bottom of page) - THE COURT: He said no body

forced you to be & prostitute did they?

As “He".

Qs "And now you were perfectly willing to be-
come a prostituts weren't youl”

4. "I don't know."

- =« @RBE page 20 == (Betbom)

Q. "And at thet time, no one at that time fore-
ed you to become & Prostitute did they?!™

A. "You mean during the conwersation?"

Qe "Yos.”

A, "HO."

Qe "Just that you might as well be a prostitue
te you have the reputation, is that ahout
the substance of it?"

A, "THAT'S RIOHT,"

Q. "Because Y(U WuREL AUNNING AROUND WITH A GIRL
WHO WAS KHOWN TO BE A PROSTITUTEY

. Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Tiaas, no question be existent as to IDA
W10 "lonewringly snd ¥GIAK 1LY and with
COMMON IWTENT sdth thePrimsipal {appellant )
united in the comsission of the offense now be-
ing appealed.

The record at m gos L2-75 in additiom to
the preceding c¢onfession of Ida thek she ran
around with BOSSY MILLER) the reeord cows that
BOBSY MLILLER wes not ohly implicated (“oulpably" 3“
ut was an ackive and self-adnitted accamplice
in the instant case. R

In STATE w. OOK, 7h U, 149,277 Pe 972,
{Eslative to corroharative evidencethe followe
ing position was tekem). i
" #o have heretofore held thet the test of
fuifisiesy f st et
o emser “and ot be sonaletent with his

imnscence and muat do more than oast & gravwe
mpiciom on the mamd".

See also * TATE v. Lm'rmmww (Utah) 261 P, 80k,
Am)ollmh mhmitl that not only vas the
test.'mow of the Prosecutrlx, IDA wc:w and her

mmlﬂw. B‘m” RILL W&. tut was

i gLy /l\h “b/ ary. Funding for digitization provided by the Institute of Museum and Library Services
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Subormation is ¢laimed underdths follow-
ing definitiont. . « ™o induce to conmit pere
jarys ineite or instigate to evil® - (Webster
Gollegiate - 2nd. Editiem)

It is apparent that the circumstances ex-
{stent at the time of arrest of the Appellant
that all that the arresting Officers TESTIMONY
FROM IDA DUCLO AND BOBSY MILLER was the find-
ings of a 3tate Officer, Frank Pester who two
nights prier to the "raid" of the House of Prose-
titutiom, he along with other Officers had ob=
served, that the Pressoutrix, IDA DUCLO, had
and her accomplice, BOB3Y MILIER were "PRACT-
ICING PROSTITUTING® =(TR. p.p. 82-83), |
] EY snd ®BEE SH0TS" (a

censotion passing as a reaszonable fagcimile of
whisicey). Thoas erimes, officers, Pester, and
Rxy Tibhetts could have irmediately placed sg-
ainst IDA DUQLO and ROBBY MILLER and consistent
with their testimony of (fficer Pester, an
®QPEN AED CL SiUD CASE™ in each of the above
masters eculd have been established in the abe
possidle defense. At this time,
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shargs tint ocild have been placed sgainst the
Appollarg, is “HESORYING 1IN A HOUSH OF ILL-FAME®
and/o® Going favors (RUWNING LRRANDS ete.) for
Professiomal prostitutes, Hence, im ordee to
ving sdeut a feleny soxplaint asainet the Appe
ellant and disregard the faet that only ~uilty
of nisdemeunors could possibly be assigned to
his conduet in relation to the foregoing possible
eharges SUBIRMEATIOH of perjurry 'wmd to be &fm-y
ed throagh ellowing IDA INGLO AND BOBBY IMILIL.R
to DRINK WHISKKY (Twre P. 00 & 85) Pal RONIZE A
SATE (“swches Cafe") wherelin they were allowed |
$o join a oouple men in drinking whisiy (See El
Tre P 85)s And impressod upon them the sericus-’
ness of their gharges md after some familarity
had besn established, it is apparent from the
following testimony that t e eholces before
IDA DHCIO and BOIBY MILLER were: (1) :kither get
the Appellarnt, to plead muilty to a felony
shargs that would be mamilaptured by the proee
soutiome

Or ascept lmamity Oraa prosecuticn for
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GONCLUSIVE ossen of TPRACTICING PROSTITUTION®

and "TLIBAALLY & LLIND WISKEY®, and in return

sitmit te subormation and give the Prosscution

its ONLY POSSIBIR CHANCE of netting a conviete

ton for "PANDERING™ - howover, illegal the tace :!

tics. (TRe Po 126w = =

{CHARLES 0. OHAPMAN)( THSTIFPYING)

e "Weme you in the same ocell M th the defende
o, ¥e, Yoolallt®

Ae THell, sstuslly 1t isn't a csll, I was in
the same jail o th him,*

Qe "“The same big room Isit?®

he Yoz Sir."

Q. “uere you pres:nt when the young
down yesterdsy to talk to Mim™

Ae TYew Shr",

Q. "Did yeu hear him tslk to hert®

A, "Yeu.*

Q. TAnd 414 you hemr her talk to him?™

Ae TYeos 8ir."

Qe "Could you peint that lady out in the Court
room 1if you saw her?"

Ao ft's the 7irl with the ved hatw bask
Mo Tom ¥ M'l’::wm Ny Fod badwy:

Mac ated OCR, n




ne
“37-
%o "Will you stand up pleass. I3 that the
i Jm Aalty?™ (Heferring to LU Y 13 T ).

Ae  ™Yes 3ir%,

% *WI1) you tell us what, will you give us
that conversatim?™ .

A, 'Hbll, as rear ss 1 can, Yes alr, She came
down and called Bod ower the door. I COULR
DHYT HELP BUY HBAR (L and she says same-
thing st Jerry, X believe she called
her, was on his side in the trial, Bob
said Yes, she was a wituess, So she asked
thmzhnrmwin&w&. wy

tMMnehmautmmtw- 3

years & plece, her and this other girl 1f
o [ o ’I&;AD-

{Appellaat ) told her thad he did not have
anything to plead gulilty %o a:d ashe left |
in & big half and that's all of it that I

hoard. e
Trereloaw, having been defeuted on choigf
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R
e 1, {effecting a gailty plea). BOBLY MILLER
and prosecutrix, iba INCLO « in a last resort to
save ﬁhmolm‘Am ssmz and welledeserved ;nm-

{shment for thelr immorality, surrenderved them
selves to uhom Ho. 2, 1.0, to mu suborned
testimony in a trial predicsted upon an imvalid
and unjustly meamufactured charge of Pandering
and naming as defendant (and "Pall Guy”) One
fobert Fltoh Woodsll. raation was ,
to build a"smoke screen” around the hirhly ime
moral sonduct of the »ros outrix and BOBRY HILL!
and divert attention f'rom the faet they were ine
different to any resard for cethlea and seeming
dsep-roated low soclo-cultural modes of living |
az evidenced by thelr esse gt discusainc such |
perver ted trends In semual relstions as "Clxtye
nine”, "full-franch” ets. At no place in the ree

eord of this matter im there an instance whereas
the "rosecutrix, (IRA [LCLO) snd claimed = "NEW
_=Cemint to t&- uﬂm of Wﬁ.tmiem, hesitated
or quitbled when oalled upon to explain the 't.arn-‘
minology akin to the forestated ux«-purmmim,:
1te the fact that new-tow-the trade of pros-
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ing om these umsual petugrs. (See Tp. §0)

Subornation was meos%ﬁ to effect the release
of the Prosecutrix and BOBBY MELLER as explain--
ed by Bobby Miller on page 126 (Tn) as subtemt-
lated by Charles Chypmen, who heard Bobby say
that if the Appellant pleaded rmuilty, they (IDA
INCIQ & BOBBY MILLER) wonld be relsased,

The state evidently bad to have & convicte
ione Someone had to mﬁtw the pyaetliees of pro-
stitution by Ida Pusle and Bobby Millee - pay in
 terms of a prison . . « surely, the prosssution
would not send to prison $two prostitutes whom
it bad allowed to DRINK WHISKEY and mrty in the
"Arehas Cafe™ ete. (Tre 85)e cu1
Surely, the prosecutrix who hsd soeialized with
two efficears im the following rmmnsr should not
PEFe o o (Tr. P. 83)

Qe "Whes If anybhimg, did you see ida Duele do
while you were thers, we will say, do or
say?”

Ae "lell, she servec drinks a time or two, SHE
ENGAGED IN, YU MIGHT SAY IN JUST SOCIAL

Sponsored by 1A WEDE /THE, OPHER , PEOPIE . IN. THE  TRAILER,
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{ 40 )
AYD SOLICITED MYSELF AND RAY TIBBETTS 70R FURa

POSES OF "ROSTITUTION.

The only logilocal "scapegoat®™ was the App-
ellant and to give hils conviction a legal anpear=
ance it was necessary the Proao:;tion to inject
subornation on the part of the Prosesuteix -
that she, (and experienced prostitute) (Tr. 90)
was ‘uﬁt_m, persuaded, encourgged, and invel-
glea""to become a prostitute”, And to also have
the subornation of the prosesutrix atrengthened
with additional subornation by’an uncorroborated
accomplise, - BOBBY MILLER.

The subornation and uncorroborated testie
mony of asecomplices was successful.,.., and unjust :
and 1llegal conviction has been ortwtaé ngairwt
the lpp.llnnt and the only two parbiu guilty of
felonlous conduct in this case have (after be-
ing "umusually favored") have gém frees = 1.,0,,

IDA DUCLO and BOBBY MILLIR.
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?—U‘LNL III.

PHE TRIAL COURT PREDJUDICIAILY ABUSKD ITS
DISCRETION IN ITS REFUSAL TO GIVE THE
APPELLANT 'S REQUESTED INSTRUCTION NO. I AND
GRART COUNSEL-FOR-THEDEFENDANT'S NOTICHN FOR

A DISMISSAL: THUS DENYING THE APPELLANT A FAIR

TRIAL CONTRARY TO TEE PROVISICNS OF THE U.S.
CONSTITUTION.

red Appsllant submits that the follewing instae-
tion (Fe.h)(R.24) was requested of the trial Cow
which reguest the trial Court denied. eie.

*You are instructed that in order for you to
find defendant gullty of pandering, under Sec,
76~53-8 U, C. A. 1953, you must find that
defendant's persuasion, inducements, or sugpgeste
ions, 1f any were the efficienmt or moving ?iauno
in bringing about the 1llicit relations wherein
IDA E. DUCLO, also knwon as Pat A, Morgan became
a prostitute. If you find fvm the evidencs !
thot the saild IDA E. IJUCLOI also known as Pat
A, Morgan 144 not engage in lllicit relstions
and become & prostitute because of anything
defendant may WG sald to her, but rather that
she became a'pmati'auta because of her own
independent deslire to 4o mo, then you must find |
the issues in favor of dsfendant and returm a

verdiat of not gullty.
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D "2 :
- The foregoing requested imstruction delves
into and sets forth the very essence of the
charge constituting the instant case. It
¢learly ;nd concisely relates the requilai’ces
required for a verdiet of guilty - which r&qui-
sites are no where else raised in the instruct-
ions to the jury.

Appellant submits that the verdict of the
Jury should have been based upon the following
questions:

1. DID THE DISCUURSE AND/OR ASSOCIATION BE-

TWl N THE APPELLLANT AND THE PROSECUTRIX,
IDA DUCLO as established, legally satisf
THis 5Taie!S COSILNTICN OF

" INDUCEN.IT, PERSUASION, LNGOURAGLL T
4D ENTICHI NT"e

2, IF N0 1, BE ANSWERED IN THE AFFIRMATIVE
THER DID IT POLIOW THAT SUCH

INDUCEMENT, ENTICEMENT, PERSUASION, AND
ENCOURAGIME!T resulted in the ‘subsequent
decision of the prosecutrix to become a

prostitute. If not, then the true to

Apnellant's positdon under Point 1 of t

BRIEF, THE &VIDE.Cz DID NOT AND DOES NC
SUPPORT THE CHARGE A''D SHOULD NOT HAVE
GONE TO THE JURY = = =
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The information which clinches the ambiguity of
"entice"”, “encourage", "persusde™ and "induce"
with the allegation - TQ BECOME A PRQSTITUTE.
The words "TIO BECOME A PROSTITUTE" being a mat-

erial part of the information against the Appe
llant “casta upon the State the bruden of w mring1
sugh MATLRIAL allegation alse.
which would mean that not enly would @ho state
have to prove that the Appellant induced, en-
ticed, persuaded and encouragesd the Prosecutrix,
But consistent with the rule covering MATERIAL
ALLEGATIONS of the information the state set it-
self up to prove that the enticement ete. result.
ed in the prosecutrix, IDA DUCLO becoming a proai
{tute. Transcrips, at page 26 shows that the Prn-
secutrix was not FORCED nor threatened inte bhe-
coming a prostitute on the contrary (at bottom
of page 26) IDA DUCLO BECAME a prostitute of her
own free will and independent of any enticement,
encouragement, persuasion, or inducement.

see 7T7=31-20 UCA. 1953t The Court may
direct the jury to be discharged where it appeam

that it has not jurisdiction of the offense, or
that the facts charged do eonstitute an offense

punishable by law".
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The Trial Court abused its discretion in
denying the well warranted motion for a dismissal

submitted by the Appellant's lawyer at Tr. 87:

MR. KOSHER: YOUR HONOR, the state having rested
the defendant now moves the Court to direct
verdict of not guilty or dlsmiss this informatlior
on the ground that there is no evlidence or reasor
able inference from the Qvidahca that the defend-
ant is guilty of the crime ch@rgcd. This charge
or this information charges that the defendant
on or about the lhith. day of December at and
within San Juan County, State of Utah and I thin!
we ars governmed by thin(informution, induced,
persuaded, encouraged, and enticed Ida Duclo,
also known &s Pat A. Morgan, a female person

TO BECOME A PROSTITU&E. Now i1f i understand the
full import of this testimony, about all that
happened was that this defendant made a suggest-
ion to her that she might as wWwell practice
prostitution because she had a bad reputation
anyhow, And the zome hours later she said to the
other girl, "Well, I guess I'll take a twirl at
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it, or I guess I'll fako a chance or try 1t"
or words to that effest., And fh.ﬁ she commenced |
almost at once to practice prostitution. Now
I submit that under this information thor§
should be some svidence that he enticed her, pa=-
inted & beautiful picture of the life of a prosf
itute or 5anoth1ng of that sert, that he encour-
aged her and persuaded her and that he induced
her to become & prostitute and that she succumed
to all these things. I think that the very
import of this testimony was thn§ this girl
WAKTED TO BECOME A PROSTITUTE AND DID SO. And
I submit that mere suggestion ian't enough to
eonviet him under this charge.”

The wisdom of tﬁe foregoing rqquested disw
iiasal rest in the reasocning that lf mére
-uggoatidn or logic which 1s in hnrﬁahy with
a valid premise war@ to lend itself to criminal
prosecsution then 1t would follow under "iqual
prétoctibn of the lawa"™ that all publications
which substance suggests the practice of immoral
ity and criminal activity would bg banned as a
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& seuree of "enticemsnt", "enscuragement" "in-
ducement™ and "persuasien”, Thus depriving the
intellectual world of such masterpieces as™Osdie
pus® “HAMLET®, "MACBETH", "ANNA KARENINA®
"MOURNING BECOMES ELECTRA™ ard "MY 3SISTER AND I®
to name but a few... because they entiece, par-
suade, induce and encourege incest, Sulcide,
Murder, f%ex promiscuity, and ineest respectively
tis a moekery of elear and objestive thinking
indeed.

One of the prineipal features of a fair tria
is 1npm1a1ity. In the instant case "OPEN AND
ABOVE~BORRD PROSTITUTION® -~ to whieh pracstice
Officers Pester and Tibbetts “WERE SOLICITED AS
CUSTOMERS®™ {Tr, 83) was completely over -looked
in favor of somewhat unamiously framing a felon-
_4ous charge on the Appellant whose only relatien
ship with the ACTIVE prostitutes (IDA DUCLO,
Bobby miller, and Jerry McAlllister) was that
of a handy man,

After being catered to with WHISKEY and ALL.
OWED THE COMPANY OF TWO MEN (T».85) and from
all reasonable appearances-promised Immunity
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unjustly and 1llegally obtaining a conviction
of the only peraon of the three arrested against
whom the State could not file a felony complaint

The record shows that IDA DUCLO and BOBBY
MILLER protected by immunity, freely disclcaad tl
thelr perverted sexual activity and seriously
challenged the dignity of the Court with uninhi-
bited revelatiocns of immoral dewlationa in sexual
ity astivity and 4id not hesitate to voice such
phraseclogy akin to their trade as "Sixty~iine"™,
"Pull Freneh", "Half-French” and ”Straight"
{R. LO).

Appellant submits that consistent with
the cherish principle of "equal juastice for all®
when the two - CAUGHT~IN-THE~ACT prostitutes
(IDA DUCLO and BOBBY MILLER) were apparently
given a Christ-like exoneration (St. John 8: 11
/"Go and sin no ﬁorﬁﬂ/) -~ in such an obvisus
moment of forgiveness, the Appellantts misde-
meanor of “RESORTING AT A HOUSE OF ILL-FAME"
should have been dismissed and above all - not
magnified and framed intc a felony and glven

the name of Pandering.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



P - ﬁ:;?;xou
| ( 48 )

of tt{ftonowing t.h!.m the Appellamt fe:ls

thnt he is guiltys

(1) "uilty of temporarily being a "ilunkey"
{fandy man) at an establislment of illere-
puts. While awsiting the outcoms of several
fayorable looking claims in Uranium
around Moab (Tr. 115).

{2) Guilty eof "Feserting in & house of T1ll-fame"

(3) Mlity of appealing te the reasoning of
a hypocritical harlot (IDA IUCLO) and tell=
ing her what was obvious and no doudt alread
y known by her 1.2., that the local appraise
8l of her was thst ®she was no better than
the company she was kKeeping™ « the company
of BOBBY FITL:R. ‘
Upon receipt of such community ine
formation, CEASITY, would have compelled her
to retreat to the inferred virtucus statiom of
1life from whence alw would have the Court
belleve tho m.
%uity nor a nead for enticement, inducenesn
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persuasion, nor encouragement oould possibly
have sy merit where the presumed chaste person
harbors such a personal creed of "I'LL TRY
ARYTHING ONCE" (Tr. 11).

Ida Duclo's Character and personallity and
integrity is vividly seen in her decision
to WILLFULLY patronize a trailer and buy whiske;
that was being illegally sold and later accept
employment which meant joimning in the procesk
of illngal‘salea.

No "enticement™, encouragement™ "inducemeht"
nor "persuasion" was used nor elaimed to have
been used to bring about IDA DUCLO'S Initial sate
into crime (illepally selling whiskey) to prosp~
ective customers of prostitution; Henece, it does
not seem reasonable that "enticement" "encourage
ment™ "inducement™ nor "persuasion" would be
required nor necessary for the prosecutrix
to go FURTHER INTO CRIMINAL ACTIVITY in view of
her initial step in this matter was on her ouwn
volition and void of any form of influence other

than poverty which influence ALONE privided the
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"enticenent, encouragement, inducement and
persuasicn (if necessary) what 1s claimed to
have bsen supplied by the Appellant,

Hhtt'guilt that mey be attriouted to the
sonduct of the Appellant inm the instent caso
could in no legal sense be adjudzged Fglonious, :
Only the misdemeanors listed on page 48 of this
brief could have been brought against tle
Appellant. Thua, justice seemingly would be

beat served by a Modiflcation, or reversal.

Respectfully submitted,

" Tegaty

APPELLANY
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