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IN THE SUPREME COURT
of the
STATE OF UTAH

THE STATE OF UTAH :

Plaintiff and :
Respondent
: Case No, 8540
—vs—

'ROBERT ELTON WOODAIL F i

Defendant and ocr
Apellant PG 1
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SUPPLEMENTAL BRIEF OF APPELLANT

EDNARD M. GARRETT
Attorney for Defendant
and Appellant
511 Walker Bank Building
Salt Lake City, Utah
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STATEMENT OF THE CAZ
Detandant, Robert B, Woodall was informsd
against for the crime of Pendering in Jan Ju
County, Uteh on Japuary 12, 1956. Jury srial
of the matier on the 2%rd day of Felrumry
1955, resuited in defendant's sonviction.

He waa sentenced to Serve a term in the
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Utah State Prison from one to twenty years and
hes been incarcerated therein sincs the 28th day
cf February, 1955,

Appellant cleims ecertain prejudiclal error
was cormitted by the trial court, among which
are thess: (1) imsufficiency of evidence and
(2) errcr in the court's instructions.

STATEMENT OF FACTR

The faots testified teo in $his case show
that in the month of Decembsr, 1954, at a pleass
called "the hole in the roock”™ on the highway be-
tween Moad, Utah and Montlecello, Utah, the
prosscuting witneass, Ida Duclo, also known as
Tat HMorgan, was working as & waltress, [Te, &)
During the period betwesen Ostobsr, 1954 and
December 1954, she and her husband had beccme
acquainted withk the defendant and had on $wo
occasions visited & treiler houss near the

"hole in tne rock®” and hed a few drinks with

aim, {(Tr. 8)
she testifled that on Decembsr 12, 195,
in ¢he presence of her husband and othsra, the
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defendant offered her a job tending baer at the
trailer housse., (Tr. 9, 10} She sccepted the
job and worked as & bartender for two days.
After two days, she tentified she became a prya=
titute and remaelinad such untll December 23,
1954 whben she was arrcated by the police, Ths
Stats e¢laims that she besame a prostitute by
reagscn cof the persuasion of the defendant,
STATEMENT OF POINTS

Point I. THE MOTION OF DEFENDANT TO DIS-
MISS AT THE CLOSE OF THE STATE®'S CASE SHOULD
HAVE BEEN GRANTED.

Foint II. THE COURT ERRED IN FAILING TC
INSTRUCT THE JURY RELATIVE TO CRIMINAL INTENT.

Point III, THE COURT ERRED IN ITS INSTRUC-
TION #11 CCNCERNING CCRROBORATIONM.

Point IV, THE COURT ERRED IN PATLING
D0 IRSTRUCT THE JURY ON AXPELLANT'S THEORY

0F THE CASE.
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ARGUMENT
Point I. THE MOTICN OF DEFENDANT TO DIS-
MISS AT THE CLOSE OF THE STATE'S CASE SHOULD
HAVE BZEN GRANTED.

"We believe apd hold thet under this ses-
tion (76-53-8) the testimony of the pros-
esutrix hers must be coerroborated."

State v. Smith 274 P.2d 246. (Utah)

- 8-
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The holding of that recent Utah decision

clearly states that the testimony of the pros-

scutling witness must be eorroboerated.

gist

nore,

Add too; it must be remembered that ths

of the offense 12 the persuasion. Nothing

At the close of the State's cass the only

svidence of persuasion snd sorrcboration there-

of was the tesitimony of ¢he prosecsutriz and

one Barbara Mliler. On this point the prosecu-

trix

testified, "He said sinse I started working
there that I'4 been seen arcund town with
Bobby Miller quite & bit and that I bed the
same reputation that Bobby Miller had and he
asked if I wouldn't go ahead and work as &
progtituts,”

3arbara Miller %sstified, "He tcld us that since

;he 1

lays,

she'd been seen arocund Moab with me and
that I hed such a bad reputetion that her
reputaticn was the same as mine now =0

she might 23 well go all the way, Sha'd
get more money, There was mors in 1t that
way.,"

Compare the two statements above with
anguege of State v. Smith, supra, which

"Defendant urges that the evidence, as a
matter of law, falled to establish ruils,
and we egree, The only evidence other
than the Sestimony of the prosscutrix was
a sister's statement that defendant
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Jokingly hed remarked that she could

meke more money doing somsthing else

then being a whAitress, and that the

prosecutrixz was sesn to give defendant

some money on ons ocoasion, testimony

of another women that she had given

accussl some money, and tsstimony of an

officer thet he had seen %he proseoutrix

and the sccused togethser on & number

of ccousions.

Appellant contends that the evidencs
glren by the prosesuting witness is not suffic-
fent to go to the jury om "induced, persusaded,
encouragsd, Inveigled and enticed™ the prog-
scutriz "to beccome & prostlitute.” (This matier
is argued in his origimal brilef.) Bui furthsr-
more, can it be saild that the testimony of
Barbara Miller is sufficlent corroborating

3

1=

(8]

(2]

testimony? The answer i3 ne. Thers
legel differsnce in law betwssn the Qorrobor-
ating evidence in the Smith cesse, supra,

$nd 4in the case at ber. Ipn Sile case tvhe
tsgtimony of Barbare Miller suows only a
cagual, off-hand, equivocal Temark made by
detendant, A very simiiar remark was mads

in tne .mith cuse, suprs, 17 tasre were &

distinosion drawn ia tness two 08382 15 w.oi .
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be illogical and unsound.
Appellant moved the court to dismiss
the information &t the close of the State's

cese. (Tr. 87). It should have been granted,

Point II. THE COURT ERRED IN ¥AILING TOC
INSTRUCT THE JURY HELATIVE TO CRIMINAL INTENT,

In i{ts instructiom #2, the court stated
to the Jury that they must find beyond =
reasonable doubt, a union of sct and iwntent.

"1, That on or about the 1ith day of
Jecember, 1954, witnin this couanty,
Robers Elton Woodall, the defencant,
had the Intent to cause Ida E, Duclo
tc become a prostituts;

2., That wlth such intent the defendant
adorted and executed a course of pon=~
duct, or spoke such words to Ida E.
Ducleo, or both, as constituted sither
encouragement, snticenent, persuasion
or inducenent for her 1o becime &
progtituts.”

An sxumination of the sutire charge
to the fury revesls tnat nowh.ore Clhsrelin 4ld
ths cours defliuaes what .1 msant by i 3 wora
"irLeneT,
nTre gourt s8noi.d ifrebmiot the [ oa
pJropsrlv as oo hhe i{itesnt 1ecaszarw Lo
songtivite v e orime charead, ¢ arzlp
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that intent 1s for the jury to determine,
and that intent may be inferred from the
accused's acts and the circumstances of
the case.” 23 C.J.S., Sec. 1198 (Crim-
inal law)

"4 'oriminel intent® is an intent to do,
knowlngly end willfully, that which is
condemned 88 wrong by the lew eand the
common morality of the country; an intent
to do, without justification or exduse,

an act prohibited on pain of punishment..”

Criminel ifntent has & meaning in law
that may differ from that meaning entertained
by & juryman, That being the case the court
should have sxplained 1ts meaning. The
ratliure to do %0 constitutes revarsitle
error.

Point IITI. THE COURT Linib IN ITS

INSTRUCTION #1% CONCZRNIWG CSOkaOBCHATION,

Instruction #11 reads, "I ianstruct you
Yy
Gentlerern of tie Jury Lhot vou cannoh
7 S
2ind the cefendant aull s

uncorroborated testliac
DAG10, ; 4 38 ho s
sagential ejenvernts of
in this cege vou must
mcny Lo be ooy
cradivnie testlion:
YOU are warranced

- Y N AR il
of sullty.

rine cherged

n e ey e
20 L83 EJ.L""'
&

B . E (o A -
fa onot bwola wast agounts Lo

R, R i
Ll JWGINy
3 L I T T P
corroboration An lew, Toorrovorstlve 6vie
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dsnoe. Additional evidence of a different
oharacter o the same point.” Beallentine
Iaw Diotionary, 1948 Editiom. “eorroborative.
Confirmatory; tending to support or uphold.”
Ibid,

¥When one sonsiters that the elemenis
were inadequately defined éa pointed out
under Point II. of the argument, 1t is et
once clear that the jury was free to spec-
ulate ag to what the "essentie. slements”™
of the crime wers and further, they were free
{0 speculate &g %o what wes meant by corrob-
orative, The only resgult in the minds of
the jurymen wes obviously confusiom. Clear.y,
the rights of an accused should nct hs sube-
mitted to & jury on & besis such as that,

Appeilant contends thet the inadeguacy
of instrustion #11 somstvitutes reversibie
srror,

Poin: IV, THE COURT ERuRD I FAILING
TO INSTRUCT THE JURY Ol APPELLANT'S THRORY
OF THE CAS

Jerry Maﬂllister, snobher xrosiituis,

tegtifyiug on benall of tnu d=Tanderni, 8 ebed

t-at the vrosscuting witness and ner husband
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cams 40 her ard asked if the prosscuting wit-
nogs might come (o her trailer house and work
a8 a prostitute and that she had worked &s

a prostitute previocusly. (Tr. 89, G0)

The prosecuting witness admitted that a
conversetiom had teken plece betwsen her hus-
bend and Jerry McAllister, but denied that she
was present. (Tr, 17)

This conversationm oeccurred before the
grosecsuting witnesas went to work at the trallsr
house because the evidence showed that Jerry
Mosllister had left the trallsr house before
Ida E, Duelo went there to work.

Appellant asked the triml gourt to
inatruct the jury that 1f the prosecuting
witnesa embarked upon tRis snterprise of
her own free will and ehsice anything he
night have ssid could not be considered as
persussion and therefore he should be acquitted,
Both instructices (#3 arnd #& - requested
instructions) embodying this theory were

refused by the cours,
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The Jjury ocould have found under the
evidence that the prosecuting witness had
practiced prostitution prior $o the evenis
testified to in this case, end that both she
and her husband were bent ¢n ccmtinuing the
prastice et the trailer house of Jerry McAll-
ister, ’

The words of the statute, "persuades,
encourages, inveigles or entices & female per-
son to hecome & progtitute ® imply that
somsthing be dope or #8ld whieh ecauses a
woman or whioh esould sause a woman to abandon
a life of virtue and sdept & life of immoralisw,
The jury could have found thst Ide E. Duelo
was & prostitute priocr to snything that the
deferdant said er did, as stated above,

How them, could anything the defendant said
bave persuaded her %o bscome @& prostitute?
Obviously the stetute doss not apply to a
situation where the woman ie alresdy & pros-
titute and where that fact 18 proved there
1s 8 complete defense to the charge,
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"Where the statute maksez it am effense

to solicit or induce a female ©& enter
such & house for the purrose ef ‘beceming'
e prostituts, it is not am offense sv to
s0licit or imduse onse who is at¢t the time
a prostitute.” 73 C.J7,3. p. 236,

It 18 true that whether Ida E. Ducle
waz & prostitute before she started $o work
et the traller house wasz & question of fact
on which the evidence was cenflieting. But,
nontheless, & jury question was framed en
this poimt and the jury should have been ade-
quately instructed thereon.

Soe CoJoSo Criﬂin&l lﬁw’ SQ‘Q 11990

"Where there ls evidenmce in support of

any defense offered by sccused, whiok

raises an isauve of faect favorabls %o

him, the court should pressent the issue

by an affirmative instruction whilieh
fairly and fuily declares the law
applicable thereto, includivg the de-
fining or explelining cf the slements

of the defense,..."

The trial court should have instructed
the Jury on appellant’s defense theory and it
is reversible errcr for the court not %o do so,

CONCLUSION
Appellant urges thet thsz verdicy aund

Judgment of the trial court be reversed,
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As stated under Point I. of the argument
the evidense &%t the olose of the Stete's ogze
wag insuffieient to go to the jury. A casual
remack of defendant, which is a&ll that wes in
evidence in thisz csse, should not be the basis
of so sericus & eriminsl charge. It wes mani-
festly unjust for the triel ccurt %o deny
arpellant 's metlon to dlemiss, snd this sourt
shculd not hesitate to declare it so., Ths

cass should be reaversed,

pepet

{oweyer, 17 the court disegress with tos
reasoning under Polant I, i% has beesn clearly
shown undsr Folpta II, IIX, and IV thet the

&

failin

3

f')a

triel ccurt erred in insirusting and

@

e inssruct the dury. This error is reversivpl
and prsjudicial and s new trial should bs

awaried,

TRI o (YT ¥ A TyTIYAY
EJ”J\E’LL‘ .‘,\'le L"ﬂ.i iy ]’,WX
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