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IN THE UTAH SUPREME COURT

KELLY F. PEARSON,
Petitioner/Appellee,

Vs. :
: Lower Court Civil No. 004907881
KIMBERLEE Y. PEARSON, :

Respondent /Appellant. . Court of Appeals No. 20040677-CA

: Supreme Court No. 20060563-SC
PETE D. THANOS, :
Intervenor/Appellant.

REPLY BRIEF OF APPELLANTS

APPELLANTS, Kimberlee Y. Thanos (“Kim”) and Pete D. Thanos, (“Pete”), by and
through counsel, hereby submit the following as their Reply Brief pursuant to Rule 24 of the
Utah Rules of Appellate Procedure.

ARGUMENT

L THE UTAH COURT OF APPEALS IMPROPERLY APPLIED THE
POLICY CONSIDERATIONS OF SCHOOLCRAFT.

A. The Court of Appeals Erred in its Review of the Facts Bearing on
Standing.

The Utah Court of Appeals decision squarely conflicts with the controlling policy
considerations articulated by this Court in In re J.W.F., 799 P.2d 710 (Utah 1990)

(“Schoolcraft”). The Court of Appeals’ decision should be reversed, in part, due to the



fact that it erroneously substituted its own findings of fact for the findings of the trial
court prior to applying the Schoolcraft analysis. Contrary to Appellee’s assertion,

Appellants reliance upon the case of Willey v. Willey, 951 P.2d 226 (Utah 1997), which

warned against the appellate court substituting its own findings for findings made by the
trial court, 1s not misplaced. (Brief of Respondent at 15-16.) This Court, in Schoolcraft,
concluded that whether an individual has standing to challenge the presumption of
legitimacy depends not on legal status alone, but on a case-by-case determination. 799
P.2d at 713. 'This Court found that the Court of Appeals analysis in Schoolcraft had been
“too mechanistic and, consequently insufficiently sensitive to the legitimate policy
consideration Schoolcraft raises.” 799 P.2d at 713.

The determination of standing in cases like this one is not a mechanistic question
that makes it solely a question of law, as the factual findings directly bear on the question
of standing. Given the need to be factually sensitive in applying the particular facts to the
Schoolcraft analysis, the admonitions of Willey are wholly applicable. This court has
admonished the Court of Appeals that it should only make findings of fact in the most
extraordinary of circumstances. Willey, 951 P.2d at 235. Those extraordinary
circumstances do not exist in this case.

Unlike the cases cited by Appellee, Judge Medley received and considered
substantial independent factual information from the court-appointed custody evaluator,
Dr. Jill Sanders. (Brief of Appellants at 10-14.)

The Court of Appeals was in a inferior a position to examine the evidence, given

2



the heavy reliance upon the vacated October 17, 2001 Order. This court in Willey,
addressed both the question of whether an appellate court was in an equal position with
the trial court with respect of the facts at issue and the appropriateness of the Court of
Appeals rejecting the trial courts findings and accepting other evidence, despite a lack of
supporting evidence, in modifying the trial judge’s award. In that case, this court
concluded that the Court of Appeals erred in making its own findings and substituting its
own judgment for that of the trial court. 951 P.2d at 234.

In considering the facts of this particular case and applying the same to
Schoolcraft, Judge Medley had substantial factual evidence and extensive reports by Dr.
Jill Sanders. Despite this, the Court of Appeals rejected Judge Medley’s findings and
adopted the vacated findings of Commissioner Evans. Those erroneous findings were
absolutely critical to the Court of Appeals’ decision.

Based upon the Court of Appeals inappropriate substitution of its own findings, as
well as their reliance upon erroneous facts set forth by a commissioner in a vacated Order,
the Court of Appeals did err in its review of the facts bearing on the issue of standing to
challenge Zachary’s paternity.

B. The Court of Appeals Erroneously Interpreted the First Prong of the
Schoolcraft Test Regarding the Policy of Preserving an Intact Marriage

1. Appellee’s “Broad View” of the Policy Goal of Preserving the
Stability of the Marriage is Not Supported by Schoolcraft
Appellee asserts that the Court of Appeals has not made a finding that the

Pearsons’ marriage was intact or that Thanos was “at fault” in undermining the Pearsons’



marital relationship. (Brief of Respondent at 17.)

Paragraph 21 of the Court of Appeals’ Opinion states,

The trial court erred in failing to recognize that the Pearsons’
shared parentage of Z.P. represented a stabilizing force in their
then-existing marriage, and that the potential of a paternity
challenge would diminish that stabilizing effect. Thus, even after
the Pearsons filed for divorce, Thanos’ challenge to Z.P.’s paternity
can be said to have had some undermining effect on the stability of
the Pearsons’ marriage within the meaning of Schoolcraft’s public
policy analysis.

The Court of Appeals’ finding - one not found among those of the trial court - that
Pete destabilized the marriage, is made in support of its holding that Pete lacked standing
to intervene in this case. As has been previously argued, such a fault-based analysis is not
part of the Schoolcraft test. Furthermore, the Court of Appeals’ finding is inconsistent
with the trial court’s finding that “the ultimate cause of the termination of their [the
Pearsons’] marriage was their irreconcilable differences.” (R. 2463.)

In effect the Court of Appeals has added a new element to the “intact marriage”
test: that who seeks to assert rights in a child must prove that he did not interfere with the
possible reconciliation between the putative father and the mother.

Contrary to the finding of the Court of Appeals, Kim and Kelly’s marriage was a
marriage in name only at the time the challenge to the child’s paternity was made by Pete.
(R. 2533 at 465: 7-11; 452: 9-11; R. 982, ] 18; R. 983,  21.) Kelly Pearson had filed for

divorce and initially named Pete Thanos as an Intervenor in the pleadings. (R. 2 7.)

Further, the trial court made a specific finding that it was not Pete’s fault that the parties



got divorced, but a product of irreconcilable differences. (Finding 57(d); R. 2463.)

Appellee’s reliance on S.G. v. A.G. and J.G., 764 So.2d 807, 810 (Fla. Ct. App.

2000) misapprehends the purpose of the quoted text. The statement that “although
divorce may separate and strain a family with children, divorce does not end the
important child-rearing functions of the family,” is merely a description of the
continuation of rights post-divorce and post-separation, concerning all children and
parents in divorce and marital relationships. The quoted language does not address the
question of standing, but the rights and liberty interests parents have in their children after
divorce.

Appellee quoted the following language from In re Marriage of Freeman, 53 Cal.

Rptr. 439 (Cal. Ct. App. 1996):
[T]he state has a well-recognized interest in preserving and
protecting the dignity of parental relationships, especially
where a marriage is being dissolved and instability is being
introduced into a child’s life.

Id. at 448.

While the State does have an interest in protecting parental relationships, that
interest must be balanced against the interest of the biological parent. The Schoolcraft
test requires an analysis of whether there is a stable or intact marriage in order to balance
that interest. In this case, at the date Pete filed for intervention, the divorce action had
been commenced by Kelly. (R.2 | 7.) Further, Kelly and Kim were divorced on June 7,

2002 (R. 855-856) which was prior to the date the court granted Pete leave to intervene

on November 7, 2002. (R. 971- 972.)



The Appellee cites to Freeman, but ignores the decision of the Supreme Court of
Texas, which, in defining the interest a state has in preserving the stability of a marriage

from outside attacks, stated in In Interest of JW.T., 872 S.W.2d 189 (Tex. 1994):

The State has a legitimate interest in minimizing familial disruptions that are
harmful to the child. But as the court of appeals observed, this marital unit was
clearly disrupted before Larry [biological father] ever filed this suit:

[T]hat the biological mother, for whatever reason, has chosen to engage in
sexual relations outside of marriage is proof itself that the "integrity and
solemnity of the family unit" has been damaged at least to some degree.
[Resolution of these difficulties by the husband and wife] does not, we feel,
give license to the state to perpetuate the myth of "presumption of
paternity” so as to deprive the biological father of at least a chance of being
able to exercise those rights, duties, privileges, and responsibilities that all
civilized societies have recognized to be fundamentally ingrained in the
concept of parenthood.

Id. at 197 (emphasis added).

For the J.W.T. court, the fact that mother engaged in illicit affairs outside of the
marriage was enough to undermine the policy of preservation of the stability of the
marriage, irrespective of the subsequent attempts to reconcile. No fault was attributed to
the biological father for any role in destabilizing the marriage of the putative father and
mother. Stability is merely a factor to be considered as it relates to the potential negative
impact it may have on a child to have his life disrupted by an outsider attacking a stable
and intact family environment that exists for the child. That policy does not extend to
preserving the solemnity of the marriage institution as it relates to the State’s interests in
preserving the institution of marriage itself.

Appellee pontificates at length that a child’s psychological tie to parents is
6



important and in need of protection, and that the stability of parent-child relationships that
are formed within the marriage are significant to the well-being of society. (See,
generally, Brief of Appellee at 18-22.) Appellants do not dispute this. In light of the
Schoolcraft test, however, all of those policies are balanced against the importance of
biological parents’ rights. Appellee does nothing to demonstrate why Kelly should have
heightened protection for the child when the marriage was clearly broken prior to the
issue of Pete’s intervention being considered by the trial court . The only question that
the trial court must consider is whether there is a stable, intact marriage that requires
heightened protection from the assault of a third party.

The Court of Appeals and Appellee would have this Court adopt a standard which
requires not only that the stability of a marriage be considered, but also the possibility of
reconciliation after separation or even divorce. This result would prevent any person in
Pete’s position from ever having standing to assert his rights as a biological father.
Contrary to Appellee’s novel theory, under Schoolcraft the Court should only have given
the marriage protection if the marriage was intact. This heightened protection was lost
when Kim and Kelly separated and Kelly filed for divorce.

2. The Court of Appeals’ Interpretation of Preserving a Marriage is
Inconsistent with the Policies Expressed in the Uniform Parentage Act.

Appellee cites the Model Uniform Parentage Act that was drafted by the National
Conference on Commissioners in 2000, and amended in 2002, in arguing that there is a

trend among states to limit or disallow a biological father from intervening to assert



paternity. The Model Act has a two year window in which a putative father can assert his
paternal rights. Though not enacted as part of Utah’s Parentage Act, this window would
not be inconsistent with the trial court’s decision in this case, because Pete’s motion to
intervene was made within fifteen (15) months of Zachary’s birth.

Appellee also cites In re CAW, 665 N.W. 2d 475, 478 (Mich 2003) for the
proposition that a biological father does not have standing to intervene in a child’s
protective proceedings. The opinion in that case was based upon the fact that there had
been no finding that the child was not an issue of the marriage; implying that had such a
finding been made, the biological father would have been permitted to intervene.

Appellee further argues that Utah’s Uniform Parentage Act, Utah Code Ann. §78-
45g-101 et seq. enacted in 2005, supports the Court of Appeals’ opinion. The Act is
substantive, rather than procedural, because it substantially effects parental rights or
duties relating to children. This court has previously found that a statute effecting or
establishing a primary right and duty not in existence at the time that a claim arises may

not be applied retroactively. Brown and Root Indus. Serv. v. Industrial Comm’n, 947

P.2d 671 (Utah 1997) (citing Ball v. Peterson, 912 P2.d1006 (Utah Ct. App 1996)). Pete

filed his Motion to Intervene in the divorce proceedings in January, 2001, four years
before the Act was enacted. Judge Medley granted Pete’s Motion to Intervene in 2002.
Therefore, this statute does not apply in this case.

Further, when introducing the bill in the 2005 Legislative Session, the sponsor,

Senator Hillyard, specifically stated that the policy reasoning behind the Act was to
8



follow a nationwide move toward every child knowing the identity of his or her parents.
(Floor Debate, 56™ Leg. Gen. Sess. [Utah June 25, 2005]), Addendum 1. Senator
Hillyard and others emphasized that the Act provides a framework for judges to follow,
not precise answers. (Floor Debate, 56" Leg. Gen. Sess. [Utah June 25, 2005]).

Senator Hillyard stated that although the bill was family-oriented and structured so
that a biological parent could not intervene in an intact marriage, that instances of divorce
should be viewed differently. Senator Hillyard’s statements infer that the policy
considerations behind the bill were not specific to a biological father’s intervention in a
divorce action. (Floor Debate, 56™ Leg. Gen. Sess. [Utah June 25, 2005)).

Although Utah’s Parentage Act does not provide a statute of limitations, it does
create a procedure to rebut a presumed fathers paternity. Utah Code Ann. § 78-45g-
201(2), provides in relevant part, that “the father-child relationship is established by a
man and child by (a) an unrebutted presumption of the man’s paternity under § 78-45g-
204... [or]... (c) an adjudication of the man’s paternity.” Pursuant to §78-45g-204
Appellee is the presumed father of Zachary. While the Act creates a presumption that
Appellee is Zachary’s father, that presumption is rebuttable. Utah Code Ann. § 78-45g-
204.2, specifically states that a presumption of paternity established under that section
may be rebutted in accordance with § 78-45g-607. Moreover, the Act provides that a
proceeding to adjudicate parentage may be maintained by a man whose paternity of the
child is to be adjudicated. Utah Code Ann. § 78-45g-602(3).

Appellee argues in his brief that the Act, § 78-45g-607, sets forth a policy that
9



establishes a “strict limitations period and the doctrine of estopple to the paternity of
children having a presumed father.” (Brief of Respondent at 22.) In point of fact, § 78-
45g-607 only limits the time in which a mother or presumed father may bring a parentage
action. It does not provide a limitation on the other entities who can declare paternity.
The Act states that “paternity of a child conceived or born during the marriage with a
presumed father may be raised by the presumed father or the mother at any time prior to
filing an action of divorce or in the pleadings at the time of the divorce of the parents.”
Utah Code Ann. § 78-45g-607 (2006). With the exception of a mother and presumed
father § 78-45g-607 does not prevent those listed in § 78-45g-602 including an “alleged
father” from initiating a paternity action.

The Legislative history makes clear that the purpose of § 78-45g-607 was to
require divorcing parents to raise any paternity issues prior to or as part of a divorce
proceeding, so that a mother or presumed father would be precluded from later using
paternity issues to impact child support or parenting time. (Floor Debate, 56" Leg. Gen.
Sess. [Utah June 25, 2005]). Consequently,§ 78-45g-607 requires that the issue of
paternity to be raised within the pleadings at the time of the divorce of the parents.

Zachary’s parentage and recognition that Pete is Zachary’s biological father is
contained throughout the entire record of proceedings. Appellee stated within his
pleadings in the divorce action that Pete is the biological father of Zachary. (See,
Complaint R. 2  7.) Kimberlee denied, Kelly’s biological relationship with Zachary and

affirmed that Pete was Zachary’s biological father. (R. 20 7.) Furthermore, in Pete’s
10



Motion for Intervention and subsequent paternity action, which was consolidated with the
divorce action, Pete established that he was the biological father of Zachary through
genetic testing. (R. 37-41; 992-999.)

Kim raised the issue of paternity in the divorce case. Pete had no similar
requirement. Nonetheless, Pete filed a paternity action which was consolidated into the
divorce action. Thus, even if the Utah Uniform Parentage Act had been enacted at the
time of commencement of this case, Pete’s challenge to Kelly’s paternity was timely.

C.  The Court of Appeals Erred in its Application of the Policy of

Protecting Children from Disruptive and Unnecessary Attacks upon

Their Paternity.

This court, in Schoolcraft, stated that in determining whether an individual has

standing to challenge the presumption of legitimacy depends on a factually sensitive and
case-by-case analysis. In the instant case, the Court of Appeals did not consider the facts
found by Judge Medley in making its determination that the challenge to Zachary’s
paternity was disruptive and unnecessary. The Court of Appeals relied primarily upon
vacated findings contained in the Commissioner’s recommendation of October, 2001.
Basing its opinion on this vacated recommendation, the Court of Appeals found that Pete
had little interest or involvement in Zachary’s life until he was approximately 16 months
of age. This is contrary to the record, which evidences that Pete wanted to be involved in
Zachary’s life and that he had multiple interactions with Zachary after his birth. The
evidence also shows that upon Kim’s separation from Kelly, Pete was able to significantly

increase his interaction with Zachary. (R. 637-640, R. 2553.)
11



The Court of Appeals made further findings that Zachary had a father and was not

in need of a different one (Pearson v. Pearson, 2006 UT App 128 { 30) and that an attack

on Zachary’s paternity at this point “would be disruptive to Zachary’s strong paternal
relationship with his father.” (Id. at  33.) Neither of these findings is supported by any
portion of the record and appear to be a moral judgment rather than one based on a
factually sensitive assessment of the child and parties in this case.

In his reply, Appellee glosses over the arguments presented by Appellants.
Appellee, merely reiterates the Court of Appeals opinion. Based upon this Court’s

opinion in T.H v. R.C. (In re E.H.), 2006 UT 36 137 P.3d 809 trial courts must take into

account and be sensitive to the particular facts of a given case. In the instant case, Judge
Medley employed various tools and mechanisms for acquiring factual information in
order to ensure that he and complied with the directive of Schoolcraft.

The Court of Appeals, wholly ignored much of the findings and evidence of the

trial court in their Opinion and merely stated that Zachary already had a father with whom

he was bonded. Pearson, 2006 Ut App 128 30, 134 P.3d at 179. The court refused to
recognize that Zachary was also bonded with Pete and that he later lived with Pete and
Kim in an intact family unit. (Findings 7, 8,9 and 10, R. 2337-38, 2473.) By relying
primarily upon the vacated findings of the Commissioner and rejecting the substantial
evidence that was before Judge Medley, the Court of Appeals improperly applied the
necessity test.

Further, Appellee has not responded to Appellants argument that by ignoring a
12



substantial portion of the record and the findings of Judge Medley, the Court of Appeals
has substantially limited and/ or created a new “necessity” test that only looks at the child
at one time, in the first few months after birth to determine whether a claim for paternity
and establish paternal rights in unnecessary or not. This is an inflexible and inconsistent
view of Schoolcraft and is not supported by statute or any other case law. In fact, this
strict interpretation is contrary to the policy considerations of the Uniform Parentage Act,
as discussed, supra, in section .B.2. When the Act was adopted in Utah, the articulated
purpose was to ensure that a child’s best interests would be considered in determining
whether or not a biological father could intervene or adjudicate his paternity.

The Court of Appeals’ strict interpretation of the policy considerations in
Schoolcraft also deny any consideration of what is in the best interest of Zachary.
Zachary’s best interests were specifically examined by Dr. Jill Sanders when Judge
Medley asked Dr. Sanders whether or not Pete’s intervention was unnecessary to Zachary.
Dr. Sanders stated that Pete’s involvement in Zachary’s life was not only not disruptive,
but necessary to his psychological well being. (Finding 12: R.980.) Such emphasis by Dr.
Sanders and by Judge Medley as to the best interests of Zachary, is consistent with the
policy considerations of Schoolcraft a swell as general policy considerations of this state.

The Appellee argues that the Court of Appeals’ approach in the instant case was

consistent with the policy consideration of Wells v. Children Aid Society, 681 P.2d 199

(Utah 1984) and In re J.M and N.P, 940 P.2d 527, 539 (Utah Ct. App. 1997). However,

both of these cases dealt with children who were born outside of a marriage, and involved
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the issue of adoption and the need for permanent home. Neither are applicable.

As evidenced by the record, Judge Medley used calculated and comprehensive
steps to ensure Zachary’s best interests were served. Based upon the evidence before
him, Judge Medley found that granting Pete’s intervention was not only “not disruptive,
but necessary” to Zachary’s psychological well being. The Court of Appeals wholly
disregarded the trial courts thorough examination of Schoolcraft’s policy considerations.

D.  The Court of Appeals Erred in Preventing Pete from Intervening in the
Divorce Case to Protect his Liberty Right as a Parent.

On December 22, 2000 Appellee commenced this case by filing a Complaint for
Divorce and Custody Order. (R. 1-5.) On approximately January 15, 2001 Pete filed his
Motion for Intervention (R. 37-41) in which he sought to intervene in order to obtain a
judicial determination of his parentage of Zachary and for the purpose of protecting his
“liberty interest provided for by the Fifth and Fourteenth Amendments of the United
States Constitution and by the Utah State Constitution.” (Verified Motion for
Intervention, § 3, R. 37-41.) By ruling that Pete could not intervene in the case, the Court
of Appeals effectively prevented him from protecting his parental rights in Zachary.

Appellee argues that the Opinion should be affirmed because Pete had no
constitutionally protected interest in Zachary at the time of the filing of his Motion to
Intervene. The argument should be rejected because as a matter of constitutional law and
state statute Pete’s undisputed paternity gives him certain rights in Zachary.

1 As Zachary’s Biological Father Pete had the Right to Seek Custodial
and Parent-Time Rights.
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At all relevant times, including the date upon which Pete filed his Verified Motion
and the date of the trial, the Uniform Act on Paternity, Utah Code Ann. §§ 78-45a-1 et
seq. was in effect.' Section 78-45a-2(1) provided that “[p]aternity may be determined
upon: (a) the petition of the mother, child, putative father, or the public authority
chargeable by law with the support of the child....” Section 78-45a-10.5 stated:

(1) If the court determines that the alleged father is the father,
it may upon its own motion or upon motion of the father,
order visitation rights in accordance with Sections 30-3-32
through 30-3-37 [concerning parent-time awards in divorce

cases] as it considers appropriate under the circumstances.

(2) Visitation rights may not be granted to a father if the child
has been subsequently adopted.

Thus, under Utah law Pete as the “alleged” father, had the right to seek the award of
parent-time, even if he were precluded from attacking Appellee’s paternity.

In addition, this court in Schoolcraft recognized that because of their special
relationship to a child, individuals other than natural or legal parents may seek custody of
that child. 799 P.2d at 714-715. By definition Pete, is a “close relative” to Zachary, as he
1s Zachary’s biological father and the husband of Zachary’s mother.

The relationship between a parent and a child is constitutionally protected as a
fundamental constitutional right and is often referred to as a “parental liberty right”. See

Inre J.P., 648 P.2d 1364, 1375 (Utah 1982); State ex rel. Roy Allen S. v. Stone, 196

W.V. 624,474 S.E. 2d 554, 561, 562 (W. V. 1996); and Michael H. v. Gerald D, 491 US

' The Act was repealed in 2005 and replaced by the Utah Uniform Parentage Act.
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110, 136 {1989) (Brennan, J. dissenting).

Pete sought leave to intervene both to protect his rights under the Uniform Act on
Paternity and his constitutional rights. For the most part, the Opinion deals only with
Pete’s attempt to establish paternity under the Act. In its Opinion the Court relied heavily
on the two-part test for standing in Schoolcraft which focuses on the question of who may
challenge the presumption of paternity. In doing so it overlooked the second reason for
Pete’s Verified Petition: to establish the boundaries of his liberty right in Zachary.

Though acknowledging that Pete is Zachary’s biological father, the Court of
Appeals adopted what amounts to a laches concluding that by failing to “perfect his
inchoate parental rights” during the first sixteen months of Zachary’s life, Pete lost those

rights. Pearson, 2006 UT App 128, q 36, 134 P.3d at 180. The Court’s analysis

concerning the loss of Pete’s liberty interest in Zachary and its reference to an “inchoate
parental right” are based upon it’s analogizing this case to a situation in which a
biological father fails to assert his rights in the child in a timely fashion. Pearson, 2006
UT App 128, q 34, 134 P.3d at 180.

Appellee, too, relies heavily on this analogy in his defense of the Opinion. (Brief
of Respondent at 35-39.) The problem with this analysis is that the need for a speedy
acknowledgment of paternity by a father whose illegitimate child has no legal father is
not present in the situation where a child is born to a mother who is married. In the case
of an adoption this Court has described the state’s interest in obtaining a speedy

determination of paternity as follows:
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The state has a strong interest in speedily identifying those
persons who will assume the parental role over such children,
not just to assure immediate and continued physical care but
also to facilitate early and uninterrupted bonding of a child to
it parents.... To serve its purpose for the welfare of the child,
a determination that a child can be adopted must be final as
well as immediate.

Wells v. Children’s Aid Society of Utah, 681 P.2d 199, 203 (Utah 1984).

In light of that policy, Utah law requires that a father of an illegitimate child who
wishes to preserve his liberty right in the child must do so before the child is adopted.
Utah Code Ann. § 78-30-4.14(1)(e). By contrast, no Utah statute requires that a father in
Pete’s position take any particular steps in order to preserve his liberty right.

In this case there is no public policy similar to that found in the divorce setting
which would require Pete, even if he had been able to do so, to have more than occasional
contacts with Zachary until Kim and Kelly had separated. In point of fact, however, once
the Pearsons were separated, Pete established what the trial court found to be “frequent
and consistent” contact with Zachary. (Findings { 9; R. 2438.)

The U.S. Supreme Court has made it clear that biology, standing alone, is not
enough to create a liberty interest between a biological father and his child born out of
wedlock. Where, however, a relationship between the father and the child has been
established, the liberty right is entitled to constitutional protection.

When an unwed father demonstrates a full commitment to the
responsibilities of parenthood by “com[ing] forward to
participate in the rearing of his child,” [citation omitted] his

interest in personal contact with his child requires substantial
protection under the due process clause.

17



Lehr v. Robertson, 463 U.S. 248, 261, 102 S.Ct. 2985, 2993 (1983); J.W. v. State ex rel S.

H., 2005 UT App 324, 17, 119 P.3d 309, 313 (Utah 2005) (father’s failure to register in
New York’s putative father registry coupled his with failure to cultivate his relationship
with his child demonstrated a failure to commit to the responsibilities of parenthood).

In this case the trial court found that Pete had not only established his paternity,
but had proven the existence of a strong personal relationship between him and Zachary.
Pete therefore had established a liberty right entitling him to exercise parent-time and
custody. Such an award was made by the trial court based upon a finding that the granting
of parent time and custody to Pete and Kim jointly was in the best interest of Zachary.?

2. The Court of Appeals Refusal to Allow Pete To Intervene Prevented
Him From Protecting His Liberty Right in Zachary.

Utah R.Civ.P 24(a) defines the circumstances under which a person may intervene
as a matter of right in a pending lawsuit. See, Addendum 2.

The Court of Appeals held that Pete should not have been granted leave to
intervene; however, rather than applying the criteria for determining the appropriateness
of intervention found in Rule 24, it relied solely upon the two-prong test of Schoolcraft
concerning standing. But Schoolcraft is not a case about intervention; it is a case about
standing to question the paternity of the husband of the mother of a child born during

their marriage.

2 Contrary to the impression left by Appellee’s brief, he was awarded substantial parent-
time with Zachary. See Supplemental Decree of Divorce, Paragraphs 6 and 7. (R. 2505 -
2508.)

18



It is beyond question that Pete has a potential liberty right to maintain his
relationship with Zachary and that he was entitled to interven<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>