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IN THE SUPREME COURT OF THE STATE OF UTAH

MILTON E. JOHNSON,
Petitioner,

-VS=—

BOARD OF REVIEW OF THE
INDUSTRIAL COMMISSION

OF UTAH, Department of
Employment Security, L.
STANFORD WOOTON, Appeals
Referee, MELVIN E. HAMP-
SHIRE and JOHN C. FORR-
ESTER, Department Repre-
sentatives,

Defendants.
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BRIEF OF PETITIONER

MARK HAMMOND

Attorney for Petitiomer
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SJABLE OF COmbLiiss

a

STAVEMEID CF FACTS eeoscscevenes
STALHLBIY OF POIRYS

L. Bvidence does not support the
Finding and Comclusion that
Flalntiff (Petitioner) was not
unampleyed ® % OO ¥ H & Q" I3 e 8 eSS

II. The Board of Heview erred in
affirming the decision of the
Department Hepresentatives de-
nying %o plaintiff the benefits
of the Employment security Act

ARGUMERT

1. Applicant, otherwise eligible,
is not ineligible because he
owns, operates and derives a
part of his livelihood from a
Small farm es e esosrseesocsse

2. The Board of Review has no
right to define "self-employ-
ment" and grant or withhold
benefits in accordance with
its own definition ecevsoe

COEE{JLU:VZIOEI..O.OO..’QO...OOO‘....

SPATUTES GILED
35-4-% (g) U.Z.A. 1953 as amended
35wl U,0uhe 1955 seeeososvocons
35-4-~5 (¢) U.C.i. 1953 as smended
35=4=-22 (j) (1) U.C.A. 1953 4449
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through 1954, he worked for the company
full time. (Record, pp 1%, 19)

During this time, and on the date above
nentioned, plaintiff was the owner of approxe
imately 254 acres of land in Emery County,
Utah of which about 40 agres was tillable and
cultivated. The 4C acregs was made up of small
scatiiered Ttracts of 3 to % acres each. The
remainder was waste land not good even for
grazing livegtoek. It never produced any
income although he hags been able to accumu~
latc and maintain seven head of cabttle, two
sows and their letbters and 25 or 30 chickens.
All hay and grain produced was fed to the
livestock and consumed on the place, and he
never sold any products of the farm or the
livestock except a little surplus cream from
miling a couple of the scrub cows, and this
brought about $3 per week.

There appesrs to be no question but what
plaintiff acquired the "farm" with the hope
that he could nake his living from it and
be gself-sustaining, but this dream of inde-
pendence never materialized (liecord, pp 12,
16). His wife and oldest son menaged the
work on the farm although he participabed
in and even ¢id what planning was necessary
on so few scabtbercd acres (liecord, p 18).
But thiz never interfered with his occupat-
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ion as a miner, and the farm was operated
during the years of full employment Jjust the
game as other years. Plaintiff put in 25 to
30 hours a week on the farm (3% to 4% hours
per day ) mostly irrigaving, and he never lost
time at the mine on account of his "faraming®
activities"., He did not reside on the farm
but lived in the town of Hunmbington.

On Mareh 31, 1956 plaintiff was involun=
tarily separated from his employment at the
mine in Hiawatha because of a "Ileduction of
force", and in due course he made his appli-
cation in proper form for unemployment benew
fits. |

On account of plaintiff's so-called farme
ing operations his application was rejected
on the ground that he was "'selfwemployed'
and not ‘unemployed'". (Hecord, p 24).
There is no issue bthat plaintiff was nov
otherwise eligible for benefits.

STATEUENT OF POINTS
T ,
The evidence does not support the Iinding
and Conclusion that flaintiff (petitioner)
was not unemployed.

11
The Board of Yeview erred in affirming the
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national Dictionary defines *ser-
vice' as, '"r'he occupation, con-
dition, or status of a servamb. -
rerformance of labor for the bene-
fit of another, or at another's
command; -~ hire helper; = duby
done or reguired. ' UCertainly
these definitions do not embrace
the zctivities of the defendant

in assisting part time in the run-
ning of his own c¢lothing establish-
ment. In addition, the defendant's
gservices were not performed for
'wages' nor did he receive any con-
pensation therefor. ILikewise he
was nobt under ‘any conbtract of
hire,' express or implied."”

Pecple v. N est, (Cal. 1942)
128 }7-26. M"“}‘z‘ @ 4&6:
Subsection (m) (1) of Section 35-4-22, U C A
185% provides thatbg

"An individual shall be deened "un-
enployed' in any week during which
he periorms no services and with
respect to which no wages are pay-
able to him, ..."

Since plaintiff's farming activities cannot
be construed as "service®, and since it is notb
claimed that any wages were pald or payable
to him, plaintiff was "unemployed" within the
meaning of the Act and entitled to the bene-
fits therein provided.

2. The Board of Review and Department re-
presentatives have no right or authority Lo
determine what activities consgtitute 'self-
employment"” and to withhold the benefits of
the Act because of such acbtivities.

Sponsord by the .1 Quinney Law Librry, undingfo digiation prvidd by th nsits of Musour and Libary Servce

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

- -



Nowhere in the Act is it provided that
"self-employuent" makes ineligible for the
benefits one who is otherwise eligible. The
tests of inelizibility are set out in Sec-
tion 55=-4«5 U © A 1953, and "celf-enployment"
is not amoung them.

The Dy partment and the Doard are creatbures
of statute and thelr powers and authority
cannot be extended by Judicial construction.
Inasnuch as the terms "employment” and "un-
engloyment" are defined by the legislature
but the term "self-employment™ ig nob, it
cannot logically be contended thalt the legis-
lature intended for the Bosrd and deportment
representatives to read the term into the Act
and define it by their own sbtondards. BEven
if thes were so, it would be unconstitution—
al as an unwarranted delegabion of legislat-
ive powers in that it fails to set up stand-
ards to guide the Board in its determination.

Case No. 56-BR=~1%7 (Record, p 25), relied
on for decision in the instant case, is an
exanosle of the evil of such a contention.
Wwhile there are disbtinguishing variastions in
the fact situstions which, in the writer's o-
rinion, render the former case useless as a
basis for = decision in this case, bthe decision
is based on the "intent" of the applicant
when he undertakes oubside activities.
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"The auvctor or lawyer who is devobing
his %ime and effort to build up his
practice upon which he intends to
rely for a living 1s engaged in geli-
employment, * * * # =

"Secondly, the Department must ar-

rive at a determination as to whe-

ther Oor not the self-employment cn-

terprise does, or potentially may,

produce a substantial or mabterial

part of his gross income.™

(Record, p 28)

In other words, The applicant is penaliged
for trying to be, or to become, celf-gusbain-
ing. If the plaintiff had let his farm go
to weeds, and had sat on his front porch, so
to speak, and twiddled his thumbs, never in-
tending to derive a "gubstantial or material
part of his gross income” from his farm, and
made no effort to be independent or self-
sustaining during his periocds of unemployment,
then the Board would have paid the benefits;
otherwige, he gets nothing.

"In applying the above rules to the

sections of the Unemployment Insurance

Act invodved herein we are of the o-

pinion that the while it was the in-

tention of the legislature to protect

the fund created under the statute

from chiselers, it was not its intent-

ion to put a premium on idleness, nor

to discourage citizens out of enploy-

ment from making early and carnest

attempts to re-establish themselves

economically to aveoid becoming or
continuing to be charges on socliety.”

People v. Nest, supra.
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AT T T T
[WAWAREUR WL F IO.L\%

The cxbtent to which the Board, in No. 56—
BR-157, copied from the opinion in JUEIIANT v.
URNEAPLOYMENT COMPITSATION BOARD OF HUVIOY,

175 Pa. Super. 85, 103 A.24 438 (1954), and
the extent to which the Appeals Referee in

the instant case, by leading guesiions, under-
took to bring plaintifi's situation within

the law and facts of Thet case, meke it ap-
perent that the Board relies completely on
that case for the two dec¢isious,.

Even if there was any sinilarity in the
fact situations; and even if the law in fenn-
sylvania was the sane as in Utah, Thot decig-
ion is wrong in principal. Iut to compare
50 acreg of farming land in Fennsylvania with
40 zcres of alkali land in Smery vounty, Utah
places to0 great a strain on the imagination.

Respectfully submitted,

llark Hammond
attorney for Petitioner
12 Silvagni Building,
Frice, Utah
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