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STATEMENT OF JURISDICTION OF THIS COURT AND
DESCRIPTION OF THE NATURE OF THE PROCEEDINGS BELOW

This matter is before the Supreme Court on Petition
for Review of an adverse determination by the Utah State Tax
Commission in a formal adjudicative proceeding on Petitioner
Larry Zissi's Petition for Redetermination of a jeopardy tax
assessment against him under the provisions of the Illegal
Drug Stamp Tax Act, Utah Code Annotated § 59-19-101 et seq. (1953,
as amended).

The Supreme Court has jurisdiction over this Petition
for Review pursuant to Utah Code Annotated § 63-46b-16 and
Utah Code Annotated § 78-2-2(3)(e) (ii) (1953, as amended).

ISSUES PRESENTED FOR REVIEW

1. Should the Tax Commission have granted Zissi's
motion to suppress evidence of the pills on which the tax
was based because their discovery was the result of an
unconstitutional roadblock seizure?

2. Did the Tax Commission err in ruling that the
amphetamines at issue were not taxable by weight?

3. Did the Tax Commission err in its construction
the statutory term "dosage units"?

4. Does the Illegal Drug Stamp Tax Act violate
Zissi's constitutional right to equal protection?

5. Is the Illegal Drug Stamp Tax Act unconsti-
tutionally vague?

6. Does the Illegal Drug Stamp Tax Act violate



petitioner's right to freedom from self-incrimination?

7. Is the tax assessed in this case an unconsti-

tutionally excessive fine?

2

CONSTITUTIONAL PROVISIONS AND STATUTES

BELIEVED DETERMINATIVE

Petitioner believes that the interpretation of the
following statutes and constitutional provisions is determinative
in this case. The complete text of the statutes and constitutional

provisions cited is included in Addendum A attached at the

end of this brief:

Utah Code Annotated § 59-19-103
United States Constitution,
United States Constitution,
United States Constitution,

United States Constitution,

Utah Constitution,
Utah Constitution,
Utah Constitution,
Utah Constitution,

Utah Constitution,

Article 1,
Article 1,
Article 1,
Article 1,

Article 1,

Section
Section
Section
Section

Section

STATEMENT OF THE CASE

This is a petition for review of a determination
of the State Tax Commission upholding a jeopardy assessment

of $22,000.00 in tax and $22,000.00 in penalties against petitioner

(1953,

as amended)
Amendment IV
Amendment V

Amendment VIII

Amendment XIV

7

9

12

14

24



3
Larry Zissi (hereinafter "Zissi") under Utah's Illegal Drug
Stamp Tax Act, U.C.A. § 59-19-101 et seq. (1953, as amended)
(the "Stamp Tax").

The facts as found by the Tax Commission or, where
no findings were made on factual issues, -all relevant evidence
on those issues, are as follows. On June 4, 1988, Zissi was
stopped at a driver's license roadblock while driving his
1983 Chevrolet pickup truck. (Findings of Fact R.6). The
roadblock was set up by five officers, including St. Doug
Whitney and four deputies. (R.99). Sgt. Whitney was in charge
of setting up the roadblock, and it was set up at his instigation.
Sgt. Whitney is a sergeant on patrol with the Utah County
Sheriff's Department. (R.lOl). It was Sgt. Whitney's decision
to set up the roadblock (R.102). He gave his deputies verbal
instructions to stop every vehicle for a driver's license
and registration, to make sure that everything was current
and up to date. No written instructions were given. He also
told his deputies that if they found other violations to take
appropriate action. That was the extent of the directions
he gave. (R.102) .

The roadblock was set up on State Road 73 at Fairfield,
and was set up from 3:00 to 6:00 p.m. The deputies placed
signs 100 yards before the roadblock which said "Sheriff's

Office Roadblock Ahead." At the roadblock itself, there were



4
approximately eight pylon cones placed twenty to thirty feet
apart. Then there was a cone with the sign "Sheriff's Roadblock
Ahead." (R.98-100).

After Mr. Zissi's vehicle was stopped at the roadblock,
one of the deputies smelled an odor of marijuana. (R.102).
After directing Mr. Zissi to drive to the side of the road,
Mr. Zissi handed over a baggy of marijuana. (R.103). The
officers then searched the vehicle and located a shaving cream
bag behind the driver's seat of the pickup (R.103). 1Inside
that bag were found what appeared to be crosstop pills. (R.104).
Wayne Holman of the Tax Commission later counted the pills
and determined that there were more than 500 and there were
some that had been broken in pieces in transport and some
had become powdered fragments. He counted the total number
as 519. (R.129).

Attached as Exhibit "B" to the Respondent's Brief
submitted after the conclusion of the hearing was a document
on Utah County Sheriff letterhead dated October 11, 1984,
prepared by Lt. David Lamph regarding roadblocks. This document
requires no need for establishment of a license and registration
roadblock, places no restrictions on where or when such roadblocks
will be instituted other than they are to be in a "safe location,"

places no restrictions on how to choose which cars will be

stopped, and apparently allows driver's license and registration
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roadblocks to be set up in the discretion of any sergeant
on patrol in the field for the Utah County Sheriff's Department.
(R.46-47).

After being advised by the Utah County Sheriff's
Office of the seizure, the Utah State Tax Commission issued
a Jjeopardy assessment against Mr. Zissi for tax and penalty
totalling $44,000.00. (Exhibit 8, R.195-198). U.C.A. § 59-19-103
provides in relevant part as follows:

(1) A tax is imposed on marihuana and controlled
substances as defined under this chapter at
the following rates:

(a) . .

(b) On each gram of controlled substance or
each portion of a gram, $200; and

(c) On each 50 dosage units of a controlled
substance that is not sold by weight,
or portion thereof, $2,000.

The statute contains no definition of the term "dosage
units." Although the Tax Commission is authorized to adopt
rules necessary to enforce the Illegal Drug Stamp Tax Act,
U.C.A. § 59-19-107(1), the Tax Commission has not issued any.
(R.125).

In making its jeopardy assessment, the Tax Commission
first determined that the tax should be assessed under Subparagraph
(c) on the number of dosage units of a controlled substance

that is not sold by weight, rather than under Subparagraph

(b) according to the weight of the controlled substance.



6

The Tax Commission found that amphetamines such
as these are sold as pills and not sold by weight. (Findings
of Fact 13, R.7). Gary Nuffer of the Tax Commission testified
that his only basis for assessing the pills in this case according
to the number of pills was "in our dealings and in our policy
or procedures that we've done this that these were not sold
by weight. They were sold by units."™ (R.122).

Wayne Holman, an investigator for the Tax Commis-
sion, testified that amphetamines are sold by weight in powder
form. He stated that if these pills had been ground into
powder form, they would be taxed by weight. (R.128). He
said they look at the form of the substance to determine whether
it was sold by weight or otherwise. (R.128). He agreed he
had no knowledge of whether the pills in this case had been
sold by weight or by the number of pills. (R.128).

Loni DelLand, a criminal defense attorney and former
narcotics agent, testified that amphetamines can be used by
injection, inhalation, ingestion or by suppositories. They
can be used any of these ways whether the amphetamines are
purchased as a pill or as a powder. In order to inject them,
you would have to grind up the pills into powder form. He
testified that amphetamines are primarily sold by weight in
powder form. He didn't recall purchasing pills by weight,

but supposed they could be. (R.138).
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Kendra Herlin, a narcotics agent called by the Tax
Commission, testified that she had not seen amphetamine tablets
sold by weight. (R.158). She said crystal methamphetamine
powder is more expensive than pills. (R.169).

After determining that the amphetamines which had
been seized should be taxed at the rate of $2,000.00 per each
50 dosage units, the Tax Commission construed each pill as
a "dosage unit" under the statute. (Findings of Fact 12, R.7).

Gary Nuffer's understanding of the term "dosage"
is "what you would consume at one time." (R.123). But based
on the advice of the Commission's investigator, Wayne Holman,
he imposed a tax based on one pill being one dosage unit.
(R.122). Mr. Nuffer said that the Commission would construe
one pill to be one dosage unit regardless of the size of the
pill. (R.124). Wayne Holman said he advised Mr. Nuffer that
each pill is a dosage unit. (R.127). He said "by definition,
« « « a dose would be something prescribed by a medical phy-
sician. And a unit, by definition, is one item." (R.127.
He had no information on the quantity of amphetamines generally
prescribed by a physician. (R.128).

Loni Deland was asked what dosage unit means, and
said that depends to a degree on a person's tolerance. (R.139).
Some people inject 1/2 gram in one dosage and sometimes more.

He'd seen people take them by the pill form--probably as little
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as 5 at a time on some occasions. Typically, people would
buy 100 pills and soak the entire thing and inject it. (R.140).
He testified that the term "dosage unit" would have a definite
meaning for a legal drug. There is a legal methamphetamine
on the market--Desoxyn. He said for the pills which were
seized, there is no legal dosage unit, and that to him the
dosage unit is what the abuser takes--1/2 gram is not unusual,
and a truck driver will probably take somewhat less. He said
in these pills, at 1/2 gram a dosage unit, there would be
5 dosage units. (R.140-41).

Neither of the dictionaries excerpted as exhibits
had definitions for "dosage unit" or for "unit dose." (Exhibits
9 and 10, R. 199-206). Steadman's Medical Dictionary defines
dosage as:

1. The giving of medicine or other therapeutic

agent in prescribed amounts. 2. The determina-

tion of the proper dose of a remedy. Often
incorrectly used for the word dose.
Webster's Third New International Dictionary defines dosage
as including:

l.a. The amount of medicine or other therapeutic

agent prescribed or proper for a given patient

or illness. . . 2.a. Addition of some ingredient

or application of or treatment with some agent

in one or more measured doses

Both dictionaries defined a dose in essentially the same terms.

The Webster's Dictionary defined dose as:
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The measured quantity of a medicine or other
therapeutic agent to be taken at one time or
in a period of time.

Steadman's Medical Dictionary defines unit as:

1. One, a single person or thing. 2. A standard
of measure, weight or any other quality, by
multiplications or fractions of which a scale
or system is formed. 3. A group of persons
or things considered as a whole because of
mutual activities or functions.

Webster's Third New International Dictionary describes unit,
in relevant part as:

l.a.(1): The first natural number; the number
that is the least whole number and is expressed
by the number one, (2) a single thing that
constitutes an undivided whole. e « o(c) a
determinate quantity as of length, time, heat,
value, or housing, adopted as a standard of
measurement for other quantities of the same
kind.

The value of the pills seized was between $75.00

and $150.00. (R.139, 161).

SUMMARY OF ARGUMENTS

Mr. Zissi's motion to suppress all evidence of the
pills seized in this case should have been granted, and the
jeopardy assessment for possession of the pills voided. The
exclusionary rule applies in tax proceedings, and is especially
applicable to this quasi-criminal tax proceeding, just as
it applies in forfeiture proceedings. The seizure of Mr. Zissi

and his vehicle at the roadblock in this case violated his



10
Fourth Amendment rights because his privacy rights were invaded
at the unfettered discretion of officers in the field, who
determined when, where, and how to set up the roadblock without
any plan instituted by administrative level personnel.

Because the United States Supreme Court has not
ruled on the issue presented, this Court should base its decision
on Utah constitutional grounds. Further, there is no reason
to allow an exception to the warrant requirement for roadblocks,
and this Court should hold that a statute authorizing roadblocks
and setting forth a procedure for obtaining warrants for roadblocks
is required for a valid roadblock under the Utah Constitution.

Because of the evidence that amphetamines are a
controlled substance which is sold by weight, it was improper
to tax the amphetamines in this case on a per pill basis.
The Tax Commission's construction of the Tax Stamp statute
liberally, rather than strictly, construes the statute and
yields a result which violates Mr. Zissi's right to equal
protection by imposing disproportionate taxation on the same
controlled substance depending only on the meaningless distinction
of whether it is seized in pill or powder form. Since there
is no evidence of the weight of the pills or that they were
of taxable weight, the jeopardy assessment should be invalidated.

Even if these amphetamines should be taxed according

to the number of "dosage units" they contain, a person of
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ordinary intelligence would understand that term to mean the
amount of a controlled substance which comprises a dosage.
The Tax Commission adopted a liberal definition to maximize
taxability, but that definition is known only to those in
the medical profession. The interpretation that a dosage
unit means one pill makes the statute in violation of Mr. Zissi's
right to due process by adopting an unconstituionally vague
definition of the term "dosage units." The evidence shows
the dosage for the pills involved to be at least five, and
closer to 50 pills. The assessment against petitioner should
be reduced to reflect this.

The Stamp Tax statute does not prohibit the Tax
Commission from providing law enforcement authorities information
relevant to determining the identity of stamp purchasers.
It also requires the stamps to be affixed to the controlled
substances they relate to. The purchase and display of the
stamps create an appreciable risk of supplying a vital 1link
in a prosecution for possession of controlled substances --
the identity of those in possession and their knowledge of
the illegal nature of the substance. The Stamp Tax therefore
violates Mr. Zissi's right to freedom from self-incrimination
under the Utah and United States Constitutions.

The prohibitions against excessive fines found in

the United States and Utah Constitutions apply with regard
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to the essentially criminal Stamp Tax law. Because a person
in possession of amphetamine pills is subject to a huge fine
while a person in possession of the same quantity of amphetamine
powder is not taxed, the Stamp Tax violates the principle
of proportionality incorporated in the prohibition against

excessive fines.

ARGUMENT

I.
THE STANDARD OF REVIEW

Utah Code Annotated §63-46b-16(4) gives guidance
as to the standard of review of the Tax Commission's determinations
of fact and of law. This Court should grant relief if, on
the basis of the agency's record, Mr. Zissi has been prejudiced
by any of the following:

(a) the agency action, or the statute or rule

on which the agency action is based, is unconsti-
tutional on its face or as applied;

(c) the agency has not decided all of the issues
requiring resolution;

(d) the agency has erroneously interpreted
or applied the law;

(g) the agency action is based upon a determination
of fact, made or implied by the agency, that
is not supported by substantial evidence when
viewed in light of the whole record before
the court.
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The facts stated above marshall all evidence presented
to the Commission on the factual questions impliedly determined

against him. Scharf v. BMG Corp., 700 P.2d 1068 (Utah 1985).

II.
ALL EVIDENCE OF THE PILLS SEIZED IN
THIS CASE AND ON WHICH THE TAX IS BASED SHOULD BE
SUPPRESSED BECAUSE THEY ARE THE FRUIT OF AN
UNCONSTITUTIONAL ROADBLOCK SEIZURE

A. The Exclusionary Rule Applies in this Proceeding.

Courts have held that the Fourth Amendment exclusionary
rule is applicable in a federal civil tax proceeding. Efriant

Suriez, 58 T.C. 792 (1972); Pizzarello v. United States, 408

F.2d 579 (2d Cir. 1969); United States v. Blank, 261 F. Supp. 180

(N.D. Ohio 1966); Vander Linden v. United States, 502 F. Supp. 693

(S.D. Iowa 1980).

Policy reasons also favor application of the exclusionary
rule in tax proceedings. Evidence relating to tax matters
often depends on the most personal of a person's effects and
papers, and would often be located in the home. The power
of taxation is broad and those cﬁarged with enforcing it are
often perceived as oppressive. The exclusionary rule should
apply to prevent a positive incentive for Tax Commission and
law enforcement authorities to violate constitutional rights
of taxpayers in order to find evidence to raise tax revenues.

Thus, the exclusionary rule should apply in state tax proceedings.
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Particularly in this case for the enforcement of
the Stamp Tax, the exclusionary rule should apply. In One

1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965),

the Supreme Court held that the exclusionary rule applies
to civil forfeiture proceedings. The Supreme Court noted
that the leading case on the subject of search and seizure

is Boyd v. United States, 116 U.S. 616 (1886) which was itself

not a criminal case but a proceeding by the United States
to forfeit property. The Supreme Court stated that

A forfeiture proceeding is quasi-criminal in
character. Its object, like acriminal proceeding,
is to penalize for the commission of an offense
against the law . . . . It would be anomalous
indeed under these circumstances, to hold that
in the criminal proceeding the illegally seized
evidence is excludible, while in the forfeiture
proceeding, requiring the determination- that
the criminal law has been violated, the same
evidence would be admissible. One Plymouth
1958 Sedan v. Pennsylvania, supra at 700-701.

This unusual tax proceeding, like a forfeiture proceed-
ing, involves an additional penalty imposed upon the illegal
possession of controlled substances. The fact that the legislature
has chosen to do so by a tax does not change the character
of the proceeding. Just as the Supreme Court noted in the
forfeiture situation, the penalties to be imposed upon petitioner
by the tax and tax penalty in this case far exceed any penalties
which could be criminally assessed against him for possession

of the controlled substances or even the criminal penalty
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for failure to obtain the illegal drug stamps. In this situation,

particularly, it is clear that the exclusionary rule must

apply.

B. The Roadblock Involved in this Case was an Unconstitutional
Seizure, and the Evidence Resulting from that Seizure must
be Suppressed.

In Delaware v. Prouse, 440 U.S. 648 (1979), the

Supreme Court held that a patrolman's stopping of a vehicle
without reasonable suspicion to check for license and registration
was an unconstitutional seizure, and that the evidence discovered
as a result of the patrolman's seizing marijuana in plain
view on the car floor must be suppressed. First, the Court
held that the Fourth and Fourteenth Amendments are implicated
because stopping an automobile and detaining its occupants
constitutes a "seizure" within the meaning of those amendments,
even though the purpose of the stop is limited and the resulting
detention quite brief. Id. at 654. The Court summarized
its decision as follows:

We hold that except in those situations where

there is at least articulable and reasonable

suspicion that a motorist is unlicensed or

that an automobile is not registered, or that

either the vehicle or an occupant is otherwise

subject to seizure for violation of law, stopping

an automobile and detaining the driver in order

to check his driver's license and registration

of the automobile are unreasonable under the

Fourth Amendment. This holding does not preclude

the State of Delaware or other States from
developing methods for spot checks that involve
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less intrusion or that do not involve the uncon-

strained exercise of discretion. Questioning

of all oncoming traffic at roadblock-type stops

is one possible alternative. 1Id. at 664.
In reaching this decision, the Supreme Court stated that the
permissibility of a particular law enforcement practice is
judged by balancing its intrusion on the individual's Fourth
Amendment interests against its promotion of legitimate govern-
mental interests. Id. at 665. The Supreme Court recognized
that the State had an interest in assuring the safety of its
roadways, but held that discretionary spot checks of license
and registration in service of those interests did not justify
the intrusion upon Fourth Amendment interest which such stops
entail. The Court noted that the primary method of enforcing
traffic and vehicle safety regqulations is acting upon observed
violations, that drivers without licenses are presumably the
less safe drivers whose propensities may well exhibit themselves,
and that in the absence of empirical data to the contrary,
"it must be assumed that finding an unlicensed driver among
those who commit traffic violations is a much more 1likely
event than finding an unlicensed driver by choosing randomly
from the entire universe of drivers." 1Id. at 660.

The United States Supreme Court has stated a three-
factor test or analysis in balancing the competing interests
to determine the reasonableness of warrantless searches or

seizures as:
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[A] weighing of the gravity of the public concerns
served by the seizure, the degree to which
the seizure advances the public interest, and
the severity of the interference with individual
liberty. Brown v. Texas, 443 U.S. 47, 51-55
(1979)

The easiest and most common fallacy in "balancing”
is to place on one side the entire, cumulated
"interest" represented by the state's policy
and compare it with one individual's interest
in freedom from specific intrusion on the other
side. ... [cite] A fairer balance would weigh
the actual expected alleviation of the social
ill against the cumulated interests invaded.

City of Seattle v. Mesiani, 110 Wash.2d 454, 755 P.2d4 775,

778 (1988).

In applying these factors to the situation of warrant-
less roadblock seizures, the Supreme Court of Kansas has set
out what it considered to be relevant factors.

Among the factors which should be considered
are: (1) The degree of discretion, if any,
left to the officer in the field; (2) the location
designated for the roadblock; (3) the time
and duration of the roadblock; (4) standards
set by superior officers; (5) advance notice
to the public at large; (6) advance warning
to the individual approaching motorists; (7)
maintenance of safety conditions; (8) degree
of fear or anxiety generated by the mode of
operation; (9) average length of time each
motorist is detained; (10) physical factors
surrounding the location, type and method of
operation; (11) the availability of less intrustive
methods for combatting the problem; (12) the
degree of effectiveness of the procedure; and
(13) any other relevant circumstances which
might bear upon the test. Not all of the factors
need to be favorable to the state but all which
are applicable to a given roadblock should
be considered. Some, of course, such as unbridled
discretion of the officer in the field would




18

run afoul of Prouse regardless of other favorable
factors. State v. Deskins, 673 P.2d 1174,
1185 (Kan. 1983). (emphasis added)

Courts of other states have adopted or approved

the considerations set out by the Kansas Court. State v. Jones,

483 So. 2d 433 (Fla. 1986); Webb v. State, 695 S.W.2d 676

(Tex. App. 1985). Each of these cases also recognized that
some factors can prove fatal to a roadblock regardless of

the existence of other favorable conditions. In Webb v. State,

supra, the Texas court specifically agreed that such a factor
is the unbridled discretion of an officer in the field. 1Id. at
68l1. In that case, the court stated:

The only criteria supporting the constitutionality
of the roadblock in question is that every
car was stopped. . . . The only evidénce of
"an overall plan" is the testimony of the field
officer that he didn't Jjust indiscriminately
happen to pick a street. The record contains
no specific standards established by superior
officers for setting up the roadblock or to
structure the procedure to be followed by the
officers present at the scene. The Fourth
Amendment requires an actual showing that the
proper procedures were followed at the time
of the inspection. Id. at 683 (emphasis in
original).

Other cases after Delaware v. Prouse, supra, have

held that roadblocks established at the discretion of officers
in the field constitute illegal seizures, the fruits of which

must be suppressed. In State v. Crom, 222 Neb. 273, 383 N.W.2d

461 (1986), the Supreme Court of Nebraska held that evidence

of intoxication had been illegally obtained as the result



of an unconstitutional roadblock stop and had to be suppressed.
In that case, four or five patrolmen and a Sergeant determined
to set up a transitory checkpoint at which every fourth vehicle
reaching it would be stopped.
acting under any standards, guidelines or procedures promulgated
by the policy makers for the police department.

Court quoted Delaware v. Prouse, supra, regarding a discretionary
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stop for license and registration checks as follows:

The Court also quoted the following language from Brown v. Texas,

443 U.S.

This kind of standardless and unconstrained
discretion is the evil the Court has discerned
when in previous cases it has insisted that
the discretion of the officer in the field
be circumscribed, at least to some extent.
State v. Crom, supra at 463.

The field officers were not

The Nebraska

47 (1979):

A central concern in balancing these competing
considerations in a variety of settings has
been to assure that an individual's reasonable
expectation of privacy is not subject to arbitray
invasions solely at the unfettered discretion
of officers in the field.

The Supreme Court of Nebraska then stated:

The uncontradicted evidence in the case before
us is that there was no plan formulated at
the policymaking level of the Omaha police
department, or elsewhere, which considered,
weighed, and balanced the factors enumerated
in Delaware and Brown. Rather, a six-or-seven-
person unit within the department, commanded
by a field sergeant, was left free to decide
when, where, and how to establish and operate
the transitory checkpoint in question. The
checkpoint was thus subject to the constitutional
infirmity found to exist in both Delaware and
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Brown; that is, a driver's reasonable expectation

of privacy was rendered subject to arbitrary

invasion solely at the unfetered discretion

of officers in the field. 1Id. at 463.

The South Dakota Supreme Court similarly found a
roadblock unconstitutional when set up at the discretion of
officers in the field, stating "in the absence of record evidence
that the decision to establish the roadblock was made by anyone
other than the officers in the field, the roadblock in question
[has] certain characteristics of a roving patrol" namely,

an appreciable risk of an arbitrary basis for the site or

time decision. State v. Olgaard, 248 N.W.2d 392 (S.D. 1976).

Simmons v. Commonwealth, 380 S.E.2d 656 (Va. 1989)

involved a situation very similar to that presented in this
case. There, two Virginia State Troopers set up a roadblock
to check driver's licenses, registration and equipment. They
stopped all vehicles entering the roadblock. They established
the roadblock without any prior direction from their supervisors
and without an existing plan. The troopers had total discretion
regarding where and when they would set up the roadblock.
The trial court held that becauée all traffic was stopped
and checked, the seizure did not violate Simmons' Fourth Amendment
rights, but the Supreme Court of Virginia reversed. The court
stated:
We do not read Prouse to stand for the proposition

that stoppingall traffic at a roadblock constitutes
sufficient restraint on the exercise of discretion
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by police officers to transform the stop into
a constitutionally valid roadblock. . . . [T]lhe
roadblock also must be undertaken pursuant
to an explicit plan or practice which uses
neutral criteria and limits the discretion
of the officers conducting the roadblock.
The evidence in this case establishes that
the decision to establish the roadblock as
well as its location and duration was solely
within the discretion of the troopers. No
advance approval or authoriztion from any supervisor
or superior officer was required to set up
the roadblock. Id. at 658-59.

Other cases holding roadblock seizures unconstitutional
because of insufficient constraints on the discretion of officers

in the field include State ex rel. Ekstrom v. Justice Court,

136 Ariz. 1, 663 P.2d 992 (1983); State v. Smith, 674 P.2d

562 (Okl. Cr. 1984); and State v. Marchand, 104 Wash. 2d 434,

706 P.2d 225 (1985).

The roadblock in this case suffered from the same
constitutional infirmities as the cases just cited. Particularly,
it involves the fatal defect of unbridled discretion of the
officers in the field. Sgt. Whitney, the field officer, a
sergeant on patrol who was at the roadblock and in charge
of the other officers there, personally made the decision
to set up the roadblock. None of the officers were given
written directions about how to set it up or the duration
of it or how to proceed. Clearly, there was no administrative
level decision, nor any plan instituted after carefully balancing

the interests to be served by the roadblock against the intrusion
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on privacy of all the people to be stopped at the roadblock
prior to its implementation. Everything about the roadblock
was left to the discretion of the officers in the field and
the precise dangers present in the cases just cited, and condemned

in Delaware v. Prouse were present. For that reason, the

roadblock stop constituted an unconstitutional seizure, and
the evidence discovered as a result of that seizure <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>