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STATEMENT OF POINTS
POINT I |
COURT ERRED IN AWARDING JUDGMENT FOR PLAINIIFF

A. DEMANDS FOR PERPETUAL MAINTENANCE
OF AVALON PROPERTY NOT SUPPORIED.

B. COURT FAILED TO ORDER RETURN OF INCOME
AND PROPERTY TAKEN FOR RESPONDENTS'
USE WITHOUT CLAIM OF RIGHT THERETIC.,

C. NO JUSTIFICATION FOR AWARDING COSIS AND
ATTORNEY FEES AGAINST APPELLANT,

D. RESPONDENTS HAD NO RIGHT OR JUSTIFICATION
FOR OBTAINING GRDER TO PAY TAXES,

E. APPELLANT DENIED OPPORTUNITY TO BE HEARD
ON COUNTERCLAIM ON JUANTUM MERUIT.

POINT 2

COURT ERRED IN FINDING APPELLANT WAS ISSUED AS-
[GNMENT OF BUTIES AND OBLIGATIONS OF CONTRACTS TO
iICH SHE WAS NOT A PARTY AND HAD NOT ASSUMED,

POINT II1X

COURT ERRED IN TRYING CASE AND AWARDING JUDGMENT ON
tEACH OF CONTRACT WHEN SUED FOR UNLAWFUL CONVERSION AND
\ITHER CAUSE WAS SUPPORTED, BY RESPONDENT.

POINT IV

THE COURT ERRED IN AWARDING JUDGMENT FOQR DAM—-
jes and specific performance of contracts which are

llegal and contrary to public policy when evidence
vealed tiieir illegality at the trial.,
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ing or permitiing buyers to ebiain Litle o cwaer~
shdp or contrel of amy siaped o steck in the pre-

posed Lrust or corpeveilen, wex sey ¥ights or ul-

1getion i secept any detfes for sercowt oF foluse
gesent or eperation of the pruperiy. Do Antens

o io Yesd, cuof, stwessure, wentlay, plusbing,

-aloetrical or welndy preant Bex vy Quly

to ssfotels er regoiy Bah wat | pasaferved by soiv

cavlroets.
Prior to 1946 s1)] 34 males In tie *welsy bed

Leer souirelled heusing zod weve oteupled (emti]

thds Co~ppking sthems wes wadorieken Ly sulih Fherts

: o abgin b daameli

ox 19400 by tensnis payiz, pawlewn Leus
"spld”

te individesl purchasers on idesticnl tewes set fovik

veuts, By Lhe end of 194% 31! wuits hod bets

i sizaltsneous

Y yeshnsggeaphod TConteegts®, Buao
of tae buysns b . oeenpiod thelr walts ek lvyale

reat~poying tesesis priey to beveming purchasers

of spertooete. (5 1-0) The dwowgensy Price Contrel
-0t of 1942 (13, 1011, see 9 (30 11 P8 1aundd
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provideds

"The maximam vents snd oiicr reguive~
ments of this regalstion shall net be evaded,
either directly or indirectly in cennection
with the renting or leasiny or traasfer of o
iease of housing &ﬁﬁﬁﬁ&ﬁa@iﬁﬁﬁg by way of
absslute or conditionsl sale, ssle with pure
chase soney, or other lotms of mortyugese”

This provision was contisued in force by the
1947 Act (825,130, See & () 12 FX 4337) snd by

pats uaiil rent contrel

the extensions md smendm

preinated in this arzes ds 1900,

The danger to the whele rent contyrel program
jnherert ir the amaipa!ativg p@&@&&i&i‘ﬁ%’ﬁﬁ@@@ﬁn
ative heusing schemes wes ferseeu by (ongress.
The 1942 1&&-&&%&1&@%-&%@#  ’
@%«s&%ﬂﬂ. sunerskip of the feo

syer » copperstive apsrte

sent project was econt

zust be ﬁ&iﬁ o wn aesocistion o gamy@ﬁ@ti@a & Qi
posed of ox awﬁaﬂ.iﬁ za:@ﬁ~wa@s&ze»ky tamaa&wmnmamn
pants of the building, U frem 1942 to August 1947,
68% from 1948 umtil vent contrul wes terminated in
1960, |

After Februexy 1945 no yuzﬁkasetrﬁﬁulﬁ,iﬁ%aily
occupy asny unit in ¢ co-epted spartwent without

first ;hmainiag a "certificete of a@ﬁupm&&y fren
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the Sant Olroctor, o certificete wenld issue
weless the percentage requiresent had been met,
(Se¢ text laws in sppendix,) |

Hone of the Respondense could legelly have
obtained such 2 cortificate bessuse moue of thew

were temants before becoming purchesers

ne valid eperatiag Trust or Corpersties scruizwd

ownership of the few, and the landlord®s duties

snd rights were not assumed by the “purchasers”
of the property, (I 13 line 223

Althengh swperficislly vaild these scls cone
tyacts Mﬂ ‘aot change the lsndlord-tenmnt Status
of the parties, Oecupants took pessessian o
pecting end decasding the rights oud peivileges
of tenaney m refused to take on any of the buy~
dens of ownership. (R 2-3) The "Seller" remained
in control of the foe and continued to pexforu sil
the noymal functions of o lsudlozd,

Appellsat had ne kanowledye of sny cirewuven~
tions of the %eui Atts when, im Maveh 1950, she
becume o holder iz duc couxse, for valuable cone

nm;m.,mﬁuzm o tmw mmmmm yulid

////;1/ l//l/& e Libra
11/ ed OCR, 1 1 €rrors.



-
s

sales contratis Letween mﬂh and the purchesers,

At no timwe did she vnter into sy cemirsct fox

or with thu purehasors ey wgm to asspee my Liebil-
ities o burdens of the “Seller™. Wﬁm ﬁ%ﬁﬁ@ﬁwﬁ |
his interest in the fee snd tremsferzed kis right

and interest to the @:Tii}mt:,

Appellant understood that purchasers’ $15.00

per month payments for water, hest, refvigerstion,

jusursnce and taxes were pot amﬁwﬁ. but were 1o

THUST waich

be sesepted ia the neme of the AVALOW
had been set up te operate the property for the
benefit of the purchasers, pending the formatios
of 8 %mm@tﬁw by the purchosers who would teke
over the burdens o ownership thevesfter,

a8 w result of Miigation co %Mﬂw
950 and contisuing wetil wid-1953

after Harxeh 1
Appellsnt’s interosts in the svalon fee mnd cone
trects ocmne w:ﬁ% the jurisdiciien of the Bistrict
Court =4 were sduinisteved by Tiovy Colllus Trust
Co. By the time these were relessed wluewi half

of the m!ﬁimi wmhmem egm taﬁwitw t&air
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econtracts ond their surrendersd units hecswe the
preperty of the Appellsnt,

Aier decontrel, infletion snd yenersl vent
incresses in this wres mude the pentals from these
units higher thao the total of the egutrasct, ut-
ility sud iwterest psywents beiny mmde Ly the

purchasers. bDuwe to incressed costs and to depletion

of the b-yonr-¢id structure, tie §15,00 contxibut~
fons of the purchesers becswe gressly inadeguete
to provide the wtilities snd sewvieces requived by
them, No preperty taxes hwd been paid on the pro-
perty sinee 1960 and no fends were availshle there-
fore,

Kot one dellar of prefit, incowme, orv return
on capital investment of over $80,000,00 hnd been
available, or used by or fer the appeilent, {(Plain~
tiffs Exkibits deoh)

The full extent of hex Avalen lesses becaouwe
spperent when appellisnt reeeived Tracy Collins'
annual report for 1564, The serious finmncfal and
paysieal cenditden of the preperty wes called to
the asttontion of the Lespondents iu seversl Commuune

Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



G

fcations urging prompt establishment of tiie Trust
or Corporation referved te¢ in theix contracis.
ippellant offered to participate therein in ratie
to hor ownership of surrendered units. (Plalatiffs
ixhibits 2, 3)

Respondents, apparently relyimg on the faet
that ippellaent had to maintain ssd operate the
building in order to vent her own units, ignored
these commusications until June 1965 when they
were netified that Appellant intended te close up
her rental units and refused to sceept the T15,J0
per month they were centributing fer "Utilities" and
would no leager supply or opersie the property.
(Plaintiff Bxhibit 2)

Respondents therewpen coumenced this suit,

imsedietely reguesting s court exder to veguire all
of Appellants rental snd centract income fxemipie
preperty be paid inte o fund for the eperation eof the
preperty for their bemifit, ( K Zi-~30, 56, 38)

At the heswing ou the motion appellast ebjected
to Respondent’s unconstitutional tsking of her pro-

.::.K’T;“ m T

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



e ]

perty. 5he told the court she was willing to pere
pmit thelr saddnistexetion of whatever Eespondests
were wiliing to eontribute foxr half of the cost
of meintenace and.mpeta%iau of the building, and
she would contribute » like smount fer her half,
Respondents, however refused te centribmte mere
then $15,00 pex month esch., The court granted
their motion, (r 456) thereby seizing appellant's
rentp! snd contzact income, A1l of this has been
cellected snd dispersed since June 1956 for hemifit
of purchasers by Tracy Collias ?ruﬁtﬂﬁﬁgauy a8
naraging sgente for the court, (See ﬁauihiy Re-
oxts in Becord)

Netaing bas been paid on Appellant's indebt-
edness to Smith mh@,ﬁﬂé brought sult syatnst Appell-

ant fer foreclosure, Hothing has been paid or set

»side to pay the $9,000 due er sccuring for taxes
ead the fespondents have sttempted to force fppell-
ant to assign them her intervest im the propezty as
security for the payment of these taxes whichthey
have not paid ox effeved to pay despite their nor-

mal and contractuzl duty to pay 8 propertionate share

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors



ey

N7

of tuxes on preperty in which they clelm rights of

pwneeship, o
some $16,000 of Appellunt®s incowe bas ihus

been tuken withomt duc process sud used for the

benifit of Respoudents duspitc the fset thet they

did not ud wﬁm ﬁ@;i: cludm any right er title
therete, (See *ﬁ‘xwf Gellins Zeports im Secprd)
The ease come to trisl Hry B, 1955, Hespends
exts® pleedings slleged breseh of centraet ﬁ@ﬁﬁﬁ‘t
Pefondset Snith sad wlewd

2l cpnversios of money
peid for taxes sgeinst Appellant. (1, 94)

" The plesding sontatued so 2llegetion that
Appellant nod proaised to be bound by tewss of the
contracts batween Smith znd Bespsadents er had cone

traciod with them or with suyone te porform duties
or zcoept ebligations fer ox te tir Hespendents,

The recerd shows that there wes a@' evidepoe
produced nt the tris! sud se wduizsion wade by the
Appellant to suppert emy pcosumption that ppellant
had prewised to assume m burdess or liabilites of
these contfacts,

Honetneless the Court, witheut allegation
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evidence or admissfon assexted that opwilant had
specilicnlly agreed to perferm under {he contrasi,
(T. 9 line 9) The Court dismissed Defendent Suith

on stipulation of Respondents and proceedsd to try
the Appellant®s case a3 if thet presusption were »
fast.

Appellant objocted to this presumntion snd
offored evidemce to show sie wos set mm e o=
forw, havisg deceme holder of sald contrects in re-
liance on provisiens fn the contysets whepeby the
purchasers egroed to a egopexstive organization
which sbouid have sssumed the duties of ownership
end perfaommed the funetiens susigned te the "seller”
by the eentrects, (T 13«id4)

~ The Court ststed thet ne sweh Swoperstive or |
trust had beew set up or sctuaily entered ints by
the purchasers and the existesce of such couid wot
be fmplied and slee thot sssumption of the obli,nt-
fons of aunerskiy by the purchesers could net Lo
assigned te m by implicatien. (8., 13)

The Courxt t!d&aygqn faplied tant these obligate
fons could be sssigned to the Appellant by fwpli-

. und procesded teo interpret - " goRtzast and
cation: Lt the gt an
d D% the Utan State Library.

errors.




snd spply its previsions ageinst the /ppellant,
The Appellant had net expected that her case
would ba tried on the hasis of breach of contrset,
3he had come to court prepared to defend agsinst
Bespondents® amagxmiwa'as set forth in the pleads
ings (T. 94 line 6) that she had wnlswfnlly con~
verted woney Respondoats had peid for taxes,
Exhibits of Trney Collins® revords submitted
by the Respondents, shew that s1! Respondents®
money had Leen palid to and received Ly Trascy Collins
for "utilities” (there i3 vo proof whatseever that
Eespondents ever designated or desired or undewstoed
that the meney they paid in for “wtilities™ was
to ke used insteod for taxes). Sald funds were
dispersed by Traey Collins (exhibit 4) fer the pure
pese desiineted end demsnded by the Kespondents,
Tabulations of these sccounts made hy Hespond~
ents' Counsel (exhibit 4) showed thet the wney
contributed by Respondonts hardly pald fer the row
paterisls (wetex, uas and power) used without:
including the'easi of previding laber, menagement,
ecyipment, supply lines, and repsirs ond mainten-

ance thereof, essential te . Convert. these rsw materi-
Library Services and Technology Act, administered by the Utah State Library.
ain errors.
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als inte kot watex, heut, refrigsretion and trsaspert
these 1o Lhe separate asits «f the purchesers, which
costs the veecrds showed te o wore Lius Lhe oasis ef
the roe auteriale,

hespondents contrvibuted setbing towsrd the
costs of providing the other services, suppliee,
reprivs oud reintvrsued dermoded ord uwsed by the
parchasers sed deened by thes te bell, 29) essentisl
ney of the propexty.”
ﬁaﬁ§ 37 thase waiters were sonsidored ot the

to "desent healthafsel ocen

trial, Seapendeni’s oyitlbits were sdmitted, snd
sexve Lo prewn ippellents cententions, Lwt the
Court refwsed avidence uffoved by tiv i

these mattons (T, 48}, In faet, Appellent was ned

pollout o0

permitiod to bring in evidence en sey metter, (T, 19)
dewovsy so0 was pexmitied ¢ testify conesrning

the reatu) vaiwe of wnits, to refuts fosperdint Cwan's
elalg Lt the memey "o krd bees payieg widle be hed
octupled Hic unit hed repvesented ¢ loss %o ain,
kngsauch 25 ke hnd eceupuse, for & seuvs of am
sparizent whick hed & revinl valee of 230,00 pew

#oxi: for e total paywens of 100,00 per menth fne

Sponsored by the S.J. Quinney Law Lib
Library Service

ded by the Institute of Museum and Library Services
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cluding "atilities,” tae court .id net sdee lo-

pressed by his elsim that he bad bees duseyed

when ho thereugon seld his se-called egeity fex au
$000, 0 eqnity in an agﬁa&&bxiﬁ.

The Appeilent wos given ap opportmity in the
pleadinys ov st the Lzial te prepses or prescai
offizmative defonses syniast the couxt's surprisiny
sonclusbon tusi ghe wes lishie wnder tiue torms of
the cocteact betwess Smiil ead purthasers., (L, 9, iise
\

Slin@&ixty, sheente of privisty or sasest, lack
of intest o o8 Leund, lusk éfﬁgaaiﬁﬁw&tiﬁni statule
of frands, stutute of ’i%ﬁmﬁm. swbiguity, sone
fnetion, weiver, ﬁ@né&tﬁﬁus»gwwﬁadﬂﬁt snd BuBerHus
other vulid defenses wore sveileble to Appeiient
sad eorld hove bees swupportod with shwndant evie
dence und aothorities,

The court recessed niler asly one day of trda:
and did aot convene again ia ihe presasce of
Appellant. Wetidng that wes said or dane at the
tzial yave sny fndication Chat he Jadymeni wiloh

wes nauaed donn aamn timg lutaz waul% he againat

Sponsored by the S.J. Quinney Law Library. Funding for digiti vided by the Ins /\l nd Library Services
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the Appellant,
The Court hid stated (B, 168, line 11) that
it was net possible to render s Judgment for dam-
ages sgainst the Appellant for failure to pay taxes
when Respondents had not psid them or had not suffered
anf loss at the time. The Court also stated taat
it was not pessible te specifically enforce sm order
ageinst the Defendsnis to pay taxes, (R, 150, line2d)
Respondents other ¢loims wevre not supporied. The
Court found /ppellant hed wo duty te ﬁaintain the
.buildiag st restore it or buy new refrigersturs eor
pay dsmagey because the @id ones hed worn out, fT. 16)
The Court found that the contracts had e Spece
ified durstien (T, 17) and thus tie duties there-
under were terminable ot the will of either porty,
Therefore Appellant wi the right to refuse to cou-
tinue to operste the building for them and Lo stop
providing them with "het water, cold water, licet e
refrigeration”, (R, 115}
IT THEREFORE ADPPEAED TO APPELLAYY THAT SHE
VAD HON TIE LAY SUIT,
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ARGUBENT
POINY I

THE COURT ERRED IN ANARBING JubGMbNG INCLUSING
SPECIFIC PHitFondnNOE ) wdllons AND AUl ﬂ.,sm
AGAINST THE APPELLANT® AND IN FAILING 10 dEAR AND
%ﬂ.ﬂﬁﬂm 'hmh bw%?hh.{%ai,wgi;% &%ﬂ ;‘“ 1 I e
HER AGAINST WioPONDENTS FOR UNJUSY EN
IN Feloive TO ORIRg E&J”igh?iﬁﬁ LB WJ“ﬂ.‘
T0 APPRLLANY OF HER AVALDN Pi B
Feow sPeolialy Of T BBEAN.D OF T3 Rusiol
ARD UBED FOR THEIR BERLFIT WITHOUT iﬂf‘-f“ )
FICﬁTiﬁ% I LA OR CUIY,

o th@ bﬁﬁzs ai bi%%tw&ﬁiﬁ of iLhe SGULL uppGnE=
ihj in the reverd, it eppeared hal tue Lowri hed
upheid ber position aﬁﬁ reled aguinsi the jespjue
dents. The suit had been brewyut Ly thew in coupell
her to egﬁtiﬁﬁ@ forever te buar »1! the burieus of
owiersiip vi ihe propexty and te fovever operate
and waintain it {ur the bepmefit of &mu’ﬁéﬁyéﬁdﬁﬂts
without remunerstion or sdequaie Gontiiluiions
frou them a8 Co-gnelers, (ﬁi»&. @%i wiv €9 woupnl
her to bey the Hespondents #ﬁw relohgerntorns,y et
poy douages because licdr old unes k@ﬁ #@a%éﬁ 127
funetion, |

t was held

it seens suu,.ising that judguen
to be agminsi the Appellent. tlaiptifls® cluius

were denied oo the Courvs findimg thet the pro~-
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vislons in the contrscts relating to "utilities”
actually were nundum psctum and illusury, in that
thpy_placad e obligatieon on the Buvers o pay,
but'did'mot state ti=t the selluy hsd to previde
sny of tnc speeified dtems, (T, 15, R, 118) 1

As to other daties seewingly inmposed on the
Seller by the cenmtract, thess provisiens Included
no dete of termination, and were therefore torpe
inable av will by either porty, (U 17, 2,112) &

It seews suxprising thet inasmmeh as Respond-
ents failed to suppori thelr dencnds, thnt the
Court failed to mike amy svder requiring then te
return te the copellant the Avalon property and
income belonging te her, These, thie Respondents
had wajustly, and witheut elsim of right, taken
from ber by mesns of their wmotion to have ail
rents, principal and interest payments ond other

income from the fvalom poid to the Court, znd used

1, Wihere e coutract imposes no definite ebligation
on one party to perform it lacks mutuslity ef obe
ligetion.” Lowrence v. Palstom, (Cal.) 226 vid 056,

2. "if no peric. of duration is specified in a con~
tract the law iafers that parties intemnded Lic ag-
reement to be terminable at pleasure of elther party,”
#iller v, #illex, 64 5. Ct. 46 (134 F2d 586
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stteruay {oes wes ww slelumd ox proves syguiusi
ker. It was wub sisows tast Appollsst bod coeelved
oy lsused any wounuy pald by he despendenis;

o that eny of the fusds eonveibuted by them
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their prepertions]l share thereef, which share
they failed te show they had cestributed, (iee
Plaintiffs® exhibits 4 and 6) 1

It was sdaitted by the Hespon
these property taxes fox the yeses 1960 to 1954
hed in fact hesn paid to the state tex cosmissien
by Josephiae Bezsstein (1. 3), who is title beld-
er of the property, sad who retsins o considerable
tntorest thesein superier te the rights of any

of the parties to this suit, In hespendser

prior obligstion due on the property to |
tigkle to her,

'&‘wmmw sre mot theveby

e VTR COREl say constzue 2 mtmm pnly so g8
to give effest to the sutire ‘agresne

brodh ant without
Agueving smy pori thereof, Gates Y» Usings, Uteh
2d 95 (279 P2d 458), min case w“ Waamé in
point an this issme. Lower couxi bad i@mm& L9n~
dition and imm a&iﬁaatim}

Alss pertinent is mx is ﬁmmmw& Bank v,
Stewsrt (Uteh 19656) &% M #90s “ihe Court wil!
endeavor %o giw the contract a just m mti«m&
construction,”

"Court connat delete texms ox words ox fgsere
then in order to meke a biading controct for the
parties whore nous Muta. Speonsr ¥ Resexve Life.
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The contract with Berstein is mot in evidence
but it is available, snd in the possession of
Appellent, whe did agree snd assent to ebligations
therounder in her oxiginal sgroewent with Smith,
This Bersstein contrsct cevtains g prevision that
ety i they
should become deliquest. She has the zight o

she con psy the taxes oa the prepe

denand repaymemt at auny tine or to exercise an
optien teo consider said tax paywe
the balance due ou the contract and sollest 3/4

uts a5 incressing

interest thereen until peid,

The reocord does Rot show that uny demand has
been made g8 the Reéspomdes
by Berastein for the smomnts she has a&mwﬁ

for payment of these taxes, (I. 10-11) Perbaps

ts or upon Appellent

Demstieis prefexs to consider the amount sdvenced
as o losn so she can draw this mmxwmu# rate
of intevest wzinh i3 sbout 3 times as much as
she conld get in sny bank),

It may be that if vme did demand the payment,
sad if 1t were mot psid on demend, that she would
be entitled to sue Appellant tﬁx'fm.itaw perforn~
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ance, as a third party beneficiary of the contract
between Smith and Appellant, because said contract
does include her and she becomes therefore a
“creditor beneficiary"” of said contract, However,
Bernstein has not commenced any such suit, !

As Respondents are not liable under their
contracts for any obligations due to Jernstein
from Smith or from Appellant, it is net apparent
what right or justification there could be for
awarding judgment, costs, atterney fees and
ordering specific performance of am ebligation
not presently demsnded, and perhaps not even de~—
sired by Bernstein., The record does not show
any right or reason for the Bespondents to have
brought a suit for this purpese, and does not
actually show that they intended to de¢ so.

Court went into recess while the hearings
appeared to be still in progress., It did not
convene again in Appellant's presence or with

her knowledge., (T. 47--43)

1, Utah Code, 1953, (104-3-1) "Every action

shall be prosecuted in the namne of the real
party in interest."
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The case was closed without Appellant being
given any epportunity to present her counter chim
for remuneratien on 8 quasi-contract theorxy !
to recover from the Respondents the amounts she
had been forced to expend for theix bemefit in
excess of the amounts contributed by them, @

The court reconvemed a few days later with
only the sttorneys for beth parties present.
ir, Ogars made an offer of proof ef Tracy Collins®
accounts and sought to show, that the expenditures
made by them out of Appellant's personal Avalen

funds for operation, repairs and management of

1. "Even though contract be entire, party who breach-
es it may recover from other party as en a guantum
meruit, value of benefits conferred on such cther
party by partial p@zfermanca. those benefits having
been accepted and retained.” National Life V. Hone
iltuﬂ. 9@ S, W, 2d 1@[. 170 T@nn' élgq ‘ »

2, "Unjust enrichment i5 a necessary element in
an action based on an implied promise.™ Jacksen
ve Cope, 1 Utah 2d 330, 266 P2d 500,

ds "In any case where a complainant asks the active
aid of the court to coerce performance of a conw
tract, he will be atcorded relief only if he does
equity toward defemndant," Buchannon v, Upshaw, 1
How, (US 56) 46,
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the Avalen were at least one half chesrgeable
against plaintiffs end go te the benefit of the
plaintiffs snd go to the bemefit of the plaing
tiffs apartments, O'Gara offered to prove also
that she had expended cut of ether pﬁisa&az funds
noaey paid for time and mmiaxial used by 3 muine
tenance man to repalr and maintain the Avaleu (¥, 47)
The Pretrial Urder listed as one of the issu&#:
"What is the cest and reasomable value of the servic-
es furnished plaintiffs for water, hwat; and rafwio-
eration from May 1951 to dste?” (& 102 linﬁ 1i-1%)
But at the trial when this pwugf‘wmﬁv»ffﬁtaﬁ
iha Court stated that it is “rejected by the Court
as not bearimy on the isspes.” (¥, 40 lones 5-6)
it amy be that Appellent's coustexclain was not
set up in proper form, (& 51) If se, the m Rules
of Civil Procedure, 13 (e) provides that:

"#¥hen a pleader fails te set up & ¢counter~
¢laii: through oversight, inadverience, or ex-
cusable neglect, or were justice regmires, he

zy be leave of Court set up the counterclelm vy
‘Amendment, ™
In view of the gabiguity of the euatmaczs'and

the enequity of plointiffs" demands it does net seew
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that the Court should have thus closed the case without
consideration of what had in fect been pald in by and

paid out for these so-called “"puvchasers”, i,

1. "4 fair and reasonable intexpretaticn of cob-
trsct rather than one leading to hershk ned un~
unxeasonsble results, is always preferrxed.” Deésaey

2 "A Court of equity will decree speeific per~
formance snly when terms of costract are free from
ﬁaubt@ar ambuguity.~Lyon v, Jacksen 133. N. H.

2d T

i party's refusal to perform a comtract whiceh

ke is at liberty to terminate dses wsot constitute
"breach of contract”., Htanley y, Lhris--Craft Coxp,
22 Ko Yo 5, 2d 926 | |

Where contract admits of two constructiens, Couyt
should adopt that which is most equitable and

will not jive unconseionsbie advantmge to one party
over the other.. . ile langusge of contract
governs its intespretation only sc fer as laaguage
is clear and explieit and does net invelve an
absurity-~Brauner V. Wilson. 2Vl pad 937,

A mere part pexferuance of z contract whieh is not
Linding on the parties for want of mutuslity dees
not make contract binding in se faxr as it remains
gr;a?aggxg. Selace v. T, J. jlpss Tile Co, (142 5, W,
d 1079, o

"A court of egmity sught to do justice cempletely
and not by halves., . ., The court will noet oid the
assertion of » legal right whieh is contrsxy to the
equity and justice of the case. Podley ¥. Xayler
§ Cranek (US) 191, |

- d . - s ] Q- <A
(19 Am. guity” 463,
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POINT il

THE COURT &RRED IN IT5 FINDING OF FACT
THAT APPELLANT WAS ISSUED AN ASSIGNMENT OF THE
DUTIES AND OBLIGATICNS OF THE CONTRACTS bBLIVidl
SHMITE AND RESPUNDENTS,

There is nothing in the pleadings, the
evidence, or the admissions of Appellant to
support this finding. Such e fiading assumes
that Respondents were intended to be the bene~
ficiaries of the contract between Smith and App~
ellant, |

Said agreement between Smith and Appellant
makes no mention ef the contracts between Smith
and Respondents. Appellant obtained the right to
collect the payments made on Said contracts on
principal snd interest by the Respondents, At
ko time did she enter into any agreement with
the Respondents or with Smith for the benefit
of REspendents to pirferm any duties under such
contracts or was she assigned any obligations

or duties thereunder. 1

l. ™"The promise is original only when the party
sought te be charged clearly becomes, within the
intention of the purties, a principal debter pri-
marilv’ Tm’fﬂ&d Ri(‘.ﬂéﬁdﬁbh le”zﬂlbm ight, " T21"NE 362

Machir ed OCR,



In Smith v, Gowman, 1 this cenrt denied re~
covery by the supposed third party beneficiaries
o the ground that the centract did mot express
an intention of henefiting then, thereby uphold~
ing the principle that.kﬁfaré s third p&zty con
sue for a breach of contract to which he was not
g party he must show that the contract was juten~
ded to benefit bim directly. 1In XKelly v, Hich-
axds 2 (1938 Utah) this court heid that plain-
tiff had no cause of action agaimst aﬁ&iﬁxi a
third party when there had been no allegation
of tae meking or existence of 2 ¢ontract ox how
the thizd party obtained tie right to benefit
thereunder, It is an established prisciple iz
this jurisdiction that an incidental bemeficisry
cannpt mainteis an actien on centract,

Appelleat denied liability under the con~
tracts between Swmith asnd Respendests and seugit
to show at the trial that she hed rvelied ob
acts and representations by the parties snd on
the words of the contrasts which had sssured

her that the burdens of sald contrasct hed been

[/ the Ut /S L/
\I / /()(R TOrS.
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assuned by_th&“ﬁﬁsgﬁuﬁaﬂts thensélves us partici-

patiry menbers of » soopexative, set up Lo owa

i opecale tﬁéiz*ﬁai&iﬁy«awwwﬁ gﬁé@ﬁrtya'ff. 13-13)
e burdens roefexved tﬁlﬁﬁrﬁ»tﬁg*ﬁaxﬁﬁi ob-

ligavious of ﬁWﬂﬁﬁﬁhig. It was logiczl fox fpp-~

ellart g0 ussume that tde purchosers of the

property would teke over Lhese {unciion &6 Foow

a8 8ll the zslss had been made 50 thst the coepera-

tive group would be @@mgiﬁﬁa-%ad.ﬁﬁgﬁﬁﬁaﬂt 21l

the owners, -
The comtract by its terns ﬁt&ﬁa& thet the

axrau#amﬁu& was taw@arary. i 4 iia& 4) ine

p;uwiﬁiauﬁ reiating to kﬁﬂ ﬁiiﬁ%ﬁﬁ burdens syean

ified ne time of tﬂxmﬂnaziaﬁ. Ef am%ﬁﬁ&-iﬁ re-

suired to %&!ﬁﬁﬂﬁt& @ eanzraam indefinite &s

to duration metice may bﬁ imﬁ@ttﬁé by eamﬁmeﬁ. 4

1. ™here tic ﬁﬁﬂﬁiﬁ% af langunge of enntxaet is
doubtful and susceptible of twp vonstructisus,
that is preferrved which mekes it f{alr aud suei

25 n pradeat man would aa&uzally exoeuto. "

W iﬁo 3». ygyelopaent w P24 Y5,

o "4 contyaei fox pexfevmpnce of services ox
for enntiaaguﬁ farnishing of conmedities &5 Lorie
inable upon reasonable netice ot will of either
vazty. in absence of dFpzociflcstion of duratien,

,gas,g vo hgﬁ”;@k Vo M, We 24 91,

ed by the S.J. Quinney Law Li 1 by the Institute of Museum and Library Services
L[/m// Services a A y the Utah State Library.
in errors.




Both Smith and Appellant gave ample notice of

inteot to terminate, 1

?rlor to tra&axerr:ng the contracts bmltn
set up a so-called AvALON idley Qud issucd re=-

ni; ’ h& i ?'

ceipts {0 il.i¢ purchasers on printed vecuipts in

the name o] Avalon Trust. Purchasers weie .oii-

fied that Tracy Colins had beem &pr&;*u” Bt
administer tue utlllty” fee paymenqv uad iL&»;
Collivs were told to keep seperaic iane amounls
A B
paid on contract principal and iuteres: fznmj
utility fees, 2 and were Lolu to maks é&g;&i@uai

assessment if .eeded,

ls "If notice is required to terwinate & cuitract
which does act contain express prevision f£o0 v.izutiou,
notice mey be iuportec by conuuct, since taereis

no rule vrescri.icgy toe form which sucn actice vwmy
take, Czronk v. Vegte, iv NYS, 0647,

"A contraci indefiuiie as to duration me)
be terminated by eithexr party by doiny souciaiag
sufficient te indicate to the other party intention
to terminate." o V. Bush, iSo oW 2d 9348,

2, Copies of these xaceipts aad leiters were
available at the icisl Lut . gellant was noit pec-
mitted to preseit cvideace ui mosice. (Lo 14 line 19)
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hppellsnt is becoming holder of Bespondents®
contracts purchased only tm of the Assignox, snd
had no imtent or ebligatien to eccept smy burdess.
According to Grismove: 1

“Ihe Mﬁm mmt sot to be beld
1iable for the nonpexformence of duties where
it ¢learly wmﬁ t&m he did net sssume the
burdens of the contract, it iﬁ inm& that

) ‘ fgament of rights.”

ox z'igma aww a mmmz %mmt %ﬂ%
which a reciprocal burden has bees wader~ .
taken by the miw&:. does uot mw my
of aﬂim&i ’ & '

personsilys

sssumption of the buxdems of on assigament by the
assignee, Intention of the parties is detemmined

by due consideration of their wexds, scts and

subject matter of the contraset,” 2

, "i§ the Assignee of a Contraet mwh ;tn
the Nwaaxfam of Delegated Duties?™ 1§ Eieh,.L.Rev
204,

2. Lumsden v. Roth 29) P2d 68,
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Tiffany concludes that iu cases of persenal
covenants whieh dp not rus with the land the |
sourts have held thet the sssiguee is not xia%za
in the sbsence of an express sssumption of lisbi-
lity, 1 | |

In Hugel v. Habel 2 Where the contrsct pro-
vided that the stipulstions contsined in it were
to "apply to and bind the heirs, executors, ade

ministrators and sssignees of the respective

nt was doubie

perties®, and although %&ﬁaaﬁﬁiﬁﬁwi
less made and accepted with kuowledge of this pro-

visien, it was held thats

"Semething more than that was #aa&aaaxy
to obligete the assignee o cazry out the
covenants of the vendee nsmed in the comtract,
This could only be done Ly a specific agree~
meut te that effect, or by tk@ substitution
of the sssignee for vendes,”

ALR "¥In tka akaaa@a ai an axpwwaﬁ a@m@mqﬁwt

the a:aignaa of » personal contract is not liaile

on the covenanis of his assignex, . . To censtitute
a substitution there had te be a smtual agreement

amung the assigaor, sesiguee snd plaintiff by

which the sssignee was to tske the place of the

assignor in the coatract.,”
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POINT II1

THE COURT ERRED IN AWARDING JUDGMENT AGAINST
APPELLANT ON BASIS OF BREACH OF CONIRACT WHEN
PLEADINGS ALLEGED UNLAWFUL CONVERSION AND MEITHER
CAUSE WAS SUPPORTED BY EVIBENCE AT THE TRIAL.

The Respandamts Joined Smith and Appellant
as co-defendants in their aamyiaimt. Their pi&adw
ings were lengthy and complex aﬁd‘listed HRReTOus
unfaxtanate situations, (&, ?&m@ﬁ) These mise
fortunate situations they attampt@ﬁ to allegs
were causes of action agaiast the Defendants. The
central refrigeration system had become irveparable,
Respondents had to buy néw refrigerators. The
halls and building and equipment were meintained,
bat poerly, were s&rieualy dsyletéd. éﬁ% %&diy
in need of repairs. Appellant had rotified her
tenants that services might be discontimyod, Vhe
property had greatly depreciated, and siace the
year 1951 defendant had "failed and refused to pay
taxes converting unlawfully the money of plaintiffs
which was paid for the purpese of paying taxes”.
(R 94 line 6)

Inasmuch as the pleadings had not alleged
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siown any money received fxom the Respondents
for "taxes”. Heginning in 1949 the printed

roceipts given by Smith in the newe of the

“AVALON TRUST" ond veceived by the parciassers

without protess, desigmated the $1i.00 per mounth
88 u "ntility™ fee., Not one screp of evidence
appears in the record te suppert the allegetien
that this meney wos puid for taxes,

Appellant went into trisl prepaxed e prove
thet she had net unlswfully converved the money
they had contributed. (T 46) Their totsl cos~
tributions had net been sufficient to pey fro

"utilities”, i. e. kot water, celd water,
heat, refrigeratiom, insurance,” sad the lsber
and repairs and mpintensuce of the equipment
secessary for the production and distribution
of these vital necessities demanded m& used
by them,.

kvery cent they hod contributed had Leen
carefully noted and expended by Tracy Cellins,
Respondents counsel had examined and tebulsted

4090 Hothing in the




recerd supperts the allegution of wniawful
conversfon, and thexve i3 mothing to m m%t
the money had been WM with the desive, expeci~
stion, naderstunding eor previse that it be

held and nsed for taxes,

Yhen, im uny of 1955, Appellant refused to
scoept the $15.00 contzibation, Respondents
rushed to the Court smnd demended thet Appellant’s
aspets in the Avalos bLe selized end deveted to
providiag the wtilities and services secessery
for their "deeeat Levithful” ceouponey of thelw
oWn smartmests. (¢ Si-30) o representstion
wos made thes thet Sppellsnt should hove been
holding wntil tox time the wuney sentributed.

bince June 1985 Respondents aanve hed the
use ond bemefit of sll ineome fxvw the rropewty,
plus eontrol sver the uses to which thely owe
coptributions chould be put, they dsve met
previded my fusds for texes nox made sny suy-
wehts gut of theiv «wm wooey Lfertervs.

Shus it does nov wppeat thaet i‘s@aﬁmaﬁwt@

hat ~ny cause of cesion agolmst the Appeli.at

3 g - A Y .o - . Rl - . y
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Appellant aduits that no cooperative has
in fact been set up cr participated in by Lespond-
ents. She has repeatedly urged this, but the con-
tracts provide no means by which the Hespondents
may be drafted there into. inly PillnhDul sales
were made throwgh these contracts, mot sales in
fact. These contracts are serely disguised rental
agreements entexed intc between Suith snd the
Respondents for the purpose of evading the Federzl
Rent Comtrol Acts.

The Court appavently recogniced the in-
completeness and uncertaimty of the transasctions:

"I con't see anything in this contract

that does anything other than reserve the

right of the Sellexr to gu shead with an ul-

timate plan of transferring to a trust, and

then enter into a further arxangement with

these buyers, which, if it is different

than the preliminary arrangement would have

to be approved by them.” (1. 14)

The Court should have taken judicial nutizal

1, Utah Cude, 1953, 78~ib~-~1-8, "The courts
should tzke Judicial notice of whetever is es~
tablished by the legislative and executive and
Judicial departments of the United States.”
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of the Pedecal Remt . ws in effect in 1946-194%"
and should aave inguired inte token evidence
es to what was the sctual imtemt of the poxties
in entering isto zmém %&tﬁmtsﬁ

It did mot do so and therefore the lssue
of the legality of these @ﬁmtm'm ®es not con-
sidered st the triasl. Logical econclusions cun
huwover be drewn from the mature of the nature
of Lhe za!w&iwa and from the testimeny of the
plaﬂiﬁ' s produwced st the trisl.

1. "What is judieially known way ot be ¢ob-
troverted by pleadings or made issusble by them”,
Mhhﬁm_?i . 91 {262 P 987)

Z. “The fact that the instrement was poorly
drawn, wmbigwous, unsertain, did sot relisve
the court of its wmm:lmim te aseertaia
its meaning...the court could sonsider othex
tontenporsneons weitings concerning same sub-
Jess, ond eould, if it was stil)l umcertais con-
sider parol evidemce of the parties intention,”
Hathis v. Madses (1 Utoh 24 46) (461 Pud 46)

"Where, because of vaguesess or wncertainty
in language used, imtent of purties is in question,
court may consider situation of the parties, facis

aad ¢ircumstances surreunding moking of the Comw-
tract, and the claims Maxmdw. m neammin “

whaz tlw parties intemded? Ceptinestsl Hav
ERBE Y0l V. ‘“m 4 t&h ur il ",3
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POINT IV

TiE COUKT CHRBED IN AWARDING Jﬂ@&ﬁﬁﬁ? ?ﬁﬁ
DAMAGES AND SPECIFIC PEAFURMANCE OF CONTRAC!
WiICh <kl TLLEGAL AND uwﬁfhﬁh“ T0 Pﬂﬁl&ﬂ
POLICY WEHEN EVIDENCE REVEALED THEIR ILLEGALITY
AT THE TRIAL, |

This court has held } that it is the duty and
privilege of the court te consider the histery
of the times and the purposes and object soupht

mplished, o8 well as the langusge used

in detexmining whether or not o contract is Hikely
to be in vielation of the terms of a law in force
at the time the contract in %ﬁ@ﬁiiaﬂ was enteved
into by the parties, -

If it 1s found that said contract is detrimensl
to the puxpasa& sought t&‘h&-aﬁ@amgﬁis&ﬁﬁ by the loge
islature in emscting the law said a@atrggt'ﬁﬁali be

it is made in the Act

veid, even though no stotemen
that contracts made ia violation of its provisisns
shall be void, o

In ap coctien on contract the defense of iliegdity
need aot be pleaded, and if sweh illegality appears

l' _ﬂ& V' ¥holesa : 3L K ,.n.‘.f-,'.;'f&;:;";'f', ‘@1 E”itai& dﬁ%)
DO 20l tﬁaae halé that cantmucz was woid because
:ﬁ% rtiaﬁ tﬂ avado 8 am atia&in
9?‘%r POT axl ]-/b’ " % t vice Q lw

L v Library. Funding for digiti / vided by the Ins /\l nd Libre
// chn 1; Act, / // the Ut /S L/
ll chir /()(R in errors.
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fa the evidence the court of its own metien will
deay relisi to the p%ainti!f.l

It is well setcled &%aﬁ 2 #@ﬁataat b@&@ﬂ o 6
11iegal mmiﬂmtiw and thus o ﬂmi%im mf Faoe
cannot he enforesd #ﬁ&&wx 14 lan a@ in @wu£a¢.g
Khere o mt:mt. m&a or imzimﬁ ia wmw&
with the viee ﬁf %imiat&um of Law ub to the w@@m
siderstion oy tie tﬁtﬁg to hﬁ dong, ue aiiw@a&
ﬁ@hm t‘emm o ix can Lo mfmw in B wwt»

A low establishe

& £ﬁt public reaspn ciousi

bs centrzavensd 1y private &%ﬁﬁ@wwg%hﬁ

syreeusut uiﬁh 8 eaﬁtt of equlty is ssked %o éﬁn
fores 18 not ealy irpliedly foxbiddus, but 1s wiso
csatyary to o wmﬁzgﬁhfiﬁﬂ& lﬁ%i#l&ti@a @@iiﬁy,

the e@axt will zaf%$% t# gi?@ nﬁf amii&f tkwr%wﬁéﬁwa

10%&7‘% EELT F’M 4@%@%4«&5
2. UhE e ‘-"*l}""%' $ip, Wu iWQ vy %W 24 %&

R ';; yide Lownty Yo iunkxd, <0 daile ‘%’% @Mﬁ W 2 e

For # partiﬁaiﬁx saderiakiag e be &%&iﬁlt pukilie

policy aciumi Injizy meod wot be showi; AR is onongh

i1 tie petentiolitbs for Gamm sre present.” Ulwer
X Fullos, 12V dnke S, Scd, 195 Xu GBSV, 97 Al

lim.

"illegalisy necd not ve plosdsd whore thee svidene
wilcs preves the contrscis dicloses the ﬁuatuuntﬁ

illogalisy, Gals ¥, Bumas, m, €8 24 4 ) Pl

Library Servi nd Techn 1; Act, adm ed by the Ut /S L/
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it is obvious fvow the sllegations iu Bes~
pendents’ conplaint that shey heve expeoted snd
donendod from the se-telled "Saller” suth mere
then they sonld be watitled te reseive wandex the
oot faverable intexpretation of theiy csatrocts,

i provinies is Lhely centesets wegulr
“Sellex” to maintain snd vepaly the buildiag for
thowm, toke care of gaxbege axews, supply ises,
sewer fosilities, buy new refzigezstiovs, supply
Jjasiter sexvice, Rewp yards, roef sed fousdeilon
is safe, slean snd apStheticnily plessing stete of
eepein.”™ (&, 97)

Yot these services ssd bwnsfit Gespondens:
decond a8 = matier of zight fres the Seller in
pexpetaity. ¥Whervat the sentrscis spesily the tems

Sasry® the Kosponde

638 expusi “fevever” .

Tbe vary texes of the cumizavis sve luplicit with
ovasion and busr 1ittie relosienship to wormal sele
fsstruments. Ko pusalties sre fupessd oo e default~
ing buyex whe dous not sven bhave o give astice te
sugrender, bai ey serely ebanden. Uver Ralf of the
original mmucn bave done sa, %a Mpmm“

ed by the S/Q L v Library. Funding for dig / vided by the Ins nd Library Ser
z//u/ ['4’4‘/1/10/()@";14‘1, uz/m [/ the Utah S L /
i in errors.



are the remainder, Lease~holders could not be
wore demanding. Ten years after they entered iuto

occupapty they are still demanding and expecting to

have tie courts lmpose and give them damey
having to ask, @il the rights and privileges of
tonancy with none of the disadvantages, all the

burdens of aumasship they still expect to be carried

by the ”$allar“ even though their contract price is
almost or totslly pald eut ia full,

Viewed in the light of normal sales contracts
the decuments sre fastdstic. DBut exemined in taeir
relationship to the laws they were am@m;atm 1to
evade, and ia the light ef the housing conditions
of 1946 to 1949 the contrecis sxe revezled as mevely
fraudulent, iot as regards the original parties,
for they got what they bargained for~~blackmarket
apartment at black warket remts. But the general
pnbiie (including the $ppeliant who had nothing
to do with the originel tromsuctions, aud knew
nothing of these matters until approximately 1954
when she found hexself about $50,000,00 the leoser

therefren).
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Host of the thousands of war--~time “cooperative
spartments " have silently dissolved for ithe best
interests of all concerned, HMost of thé partiﬁipaats
and promoters took off their ﬁiﬁﬁﬁisﬁs a#s soon as
possible after decentrol of meximum vent ceilings
permitted vents and inflation to catch up with each
other in the free market; and resumed their natural
roles of tenants and landlord,

But in s few instances where general rent in
the area zoomed up quickly and soon passed the war~time
blackmarket rent level the so-called purchasers
forssw further bemefits from their mamipulstiens,
Having set aside the law te gaim y@ﬁﬁ&ssian at the
expense of less affluent or more law abiding tocvents
during the wer, they now sought to set aside thair
fraud and retain possession at less than markel rentals
during the inflation they had contributed their evae-
sive bit to create,

They have nct beea supperted by the courts,

The leadiny case is Iwiehause v. Rosner. The Mis-
souri court im 1952 in a carefully analyzed and

documented opinien by C. Coil setting forth the
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spplicable laws held s rental-purchase contract

similar to tie ones invelved here to be illegal
ond in violation of the Heni Aets, snd ruled that

the lower court had exrved in pitempting to enferce

its ymavlnianas

"In attempting to yive meusing to lhe
conizest, the court erred in exeluding daw
fendant's evidence of the surrowndimg facis
snd cireumstonceos to emplain whot the parties
intended,

o o oih® contzact i8 so mabigmous aud iis
provisions so couflifetiag thet there could

not have been sueh v weeilay of the minds of
the perties as to justify the court in ottempi~
ing te censtrue and enforce it,

" WHAT THE PRRTIES 10 70§ <oy o ﬁiﬂ
RAS TO Aol TO THE Loiasiid AND PORSIBLE
SME OF A PROPERTY IN » RANNER é@%ﬂiﬁ%ﬂ&t&f

’ f*ﬁ%:ﬁﬂ% ﬁf W 9 %Y "‘fx"z f ¢%u 'ﬁw wfww&u i
DESPILE THt LAW AND, 1K ﬁﬁ?%ﬁ@, MGREED TO
SET THE LAW ASIDE, THAT i 1o AGAINST
PUBLIC POLICY AND MO CONTRACT TO SET T (ow
ASIDE WILL BE BAFORCED." |

The ruling of this Hissouri case has followed,
or been followed in similax cases in tie fedorsl

snd other stete oourts., Appolliant has been unuable

to find sny holding stierwlse,

"

Annotated ia A f"iﬁ‘&Lﬁ llvgi “rhe very purpmuﬂ @f
the puvvtaitaa of the lsw was civcuwnvented, evaded
sud nuliified by tue o_xteooct of these ywrtiw&.“
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In F s! the federa} cpurt

in a similar fact situstion held that the pmxwé

contruct of Sale of an apartment prupexty 16 an oCw

cupsnt was in fact mexe subterfuge.te aveid the

provisions of ‘the Housing snd Rent sects,

In United Sintes v, Friedman™ another fedsral

Jurisdiction affirmed tiat clearly a landlord ue~—

quires no iwmmunity from the Rent Scis by the williyg -

ness to abide by eversharges of the contraciend |

"objeet of the Administrater in seeking
restitution in pot primarily to benefit the
tenant, but te disceursge : violstions of the
Aot end in the® public interest te dissipate
the inflationary effect of What the parties
bave done,"

In United States v, Slesgs] 1% it was held that

uaere » landioxd snd a tenant

“"get off and fix » writing, so that he cen
charge more then the jeeiling vent, he and
the tenant are collaberating togsther te

set the law uside, and that sct is sgainst
public policy and no contresct that they make
to set the lew aside will Le enforced.™

1.
2o

ates, 206 Fid 56
piedmgn, 99 F. Supp. 957

]
gn!teﬂ b gt il e 86 F, &iuﬁ}p. il
See aiso 10 m ' 1 and Uoii 50 appx 1504
to end.
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The above causes represent situatlons where gae
of the parties souiit the sﬁppart efiihe parties
sou bt the support of fhe ﬁuaﬁta to &ﬁﬁ@tﬂ@ soni
right growing sui of auehillagal ewﬁtz#ﬁ&é; or
where the Hent Aet Administwws lesrned of an evasive
act or menipuletive prﬁutiﬁa. These cases were held
as violating that praviﬂia#'ﬁf the law wiich stated:

"The waximum rents and ﬁthuz requl yemenis
of this regulation shall met be evaded, eith~—
er directly or indirectly in connsction with
the renting ox lessing ox transfer of a lease
or housing mccompdations by was of ABSOLUTE OB
CONDITIONAL SALE, SaLE WITH PURCHASE MUNEY OR
OTHEE Fﬂﬂ% OF HOETGAGE OB SALE ﬁf?ﬁ OPTION
W i * » .m iﬁ¥ WM 2 \

ERWISE o1

Another 1ine of canses grew up #&mﬂ&ily out of
the "coeperative heusing racket®™ which had grown up
in an attempt to circumvest the rent, Laws, Purchase
contracts for units in formexly lmﬂﬁlazﬁwwwma& BE
for stock in cpoperatively purchased buildings wexe
not st that tiwme beiny challenged by either the buyer

or seller who were collaborating to set the law sside,

R

1. 1942 mmd 1947 Regulations were similisr. (325,110
See 8 (a) 1: F.i, 4337 end 13ui., 1811 Sec 9 (a)
11 Fu 12064,

Sponsored by the S.J. Quinney Law Library. Funding for digiti: / ided by the Institute of Museum and Library Services
Library Services and Technolo, g Act, / [/ the Utah S e Libra
Machine /()( R in errors.




o
pespite the practically proaikitive :&qaizewaﬁﬁi
that UUR of the dwelliy uakts in the structure
had to be purchased Ly pexdous whe werc then
tensuts before s certificate of eccupuney would
be issued 1o soy suksider geeling ie a%%éim ot
cupancy uador 2 soles centiact arvﬁ sLock ownep-—~

s were fleourishiag

ship device iu¢ aﬁapiﬁﬁﬁ G g
surrepiiously tivoush evivtiens ebtalued is the
guise of mide-winter hesting systen esllspsus, o=
medeling schomes, dewolitlon rumers, und yesersl
tesznt-anngying tedhniques. These came to light
with dramptic impesi when by lssdvertesce tie 1947
re-enacizent of the dent Laws Jeft out the vital

& () 3_2 Saddenly it eppeared ﬁﬁ-@@viﬁﬁ&l 80
loay a3 the coopting schewe was worked eut o
logks Yike the baflding hed heen seid in fect to
corpoxabion oz izust wiica would seli shaves te

wuld=-bo seeupauts, Seoveral sxits were brought

1. Purchassrs wf ownership interert er sioek in
wultiennit buildings were peguired tov ebtain
sextifestes of sccupamey repulated by Subsection
6 £b)3 of sent deyulation for Housing, 14 Fa 1973,
11 F.i&. 0106,

2.

; e, X 3

mmmyﬁﬁﬂw&otwtmwﬁ -Senate Hearinge {Avnsndiv)
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-i
by the tiousing Expediter to curh the practice

but in ome state court snd a few lower federsl
courts the co-opters squessed through the leop
hole of e 3ited & 7‘2&3" 3s 1 iia1o and loesl re-
gulations were rushed theough te £i1) i%@~§ag'
while Coujcens seald restors Zhe lost previsien,

(dropping the provision to 484,

The elening of t&@‘iaapﬁﬁiﬁ @a&gﬁtui ﬁmeat
pwsber of co-oplers il way in sed helf =oy out,
These scheses having been h@@ﬁﬁk& gcul inte the
open the fodernl courts became busy with coopezative
cases, The aaa&&&rx ﬁﬁﬂ@iﬁé:ﬁ&fﬁ@ﬁs srganizationsl
steeieyons to cover taedr tracks., First they were

aed tiop LheY were (oL, CORDpe ratives, CO RPN X

. e 3. Shefler, 62 4 28 Jis, (s

ki 6 ,;f, liﬁ ¥ e % 2“ a\jk Dis
, Gi and others wers all kﬂlw Lo

coze within the luow agoiast cvasive prastices sud
the co-ppting scuewe wus cuxbed when 1.08¢ €GeS wore
tsken to tue superior courts by the Lousin; Expediter
who reiised that the wicie xeat Gentrel progras could
Le circumvented if tiese cooperstives scheues could
be considexed legel.

N
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ations, individenl owners of individunl aportaents,
assecintions, trusts, and ete, i Bost of the
cevrts, either oxriginsliy or on appeal, saw

through tﬁ facade snd refused to sonctlon ihe
subterfuge,

er the Court deternined

that a coxperstien had in feet been fermed and
sssuned ownership and control of the bulldinmg.
Oecupants as omers of stock in the Mmﬁﬂ@n
maid.. o8 seon a8 all steek wes seld, iaﬁe ever

managoement and operation of the bullding, Inesamsh as

1. "Apperently first sttempt of the original

ouners was to sell the spurtuents ou a Seperatle

spartomt planj esch purchaser assuned to buy

an spartment as such. Later RRis;plontwes smatelled

sad Lust type of trunsatiion was absndoned. Sepe

erate ceontyagts {uv: doed were mode sut to Some 14

fﬂmfmrs assuning to sell »u wndivided 1714
texest iz the building to cach purchoser,

Purchasers had sot sbtaised any legal or
oquitshle title to tho building, « « it voonms
Indut.itably therefore, that when tﬂx tzanssetion
was contemplated snd enterod into wilh the purchasers,
it was cenceived sud pexpetrated in dizect wiolatien
of section u (a) of the Coustrolled Kegslassion, and
ssy stops that wexe tasken by the paxsies thereafter
did not aksolve the dofendants from the gaint of the
original scasme and ﬂm." Woods v, Burg U.s. Uistriet

Conrt m 311. -w¥a chy 1W -
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the lendlond hnd completely divested hispelf of
omexsiip sad menagesnt the Couxs felt that the
sals bad buma bonefide snd uphels

it sevessexily be foxmm
in the instant cane e N
sxrangenant the j quarters weul

ﬁm hoat or w w u&&%ﬁ pies, wnd

¥ m ﬂt i%?t Mqa 3% ﬁ* m M
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SUATRNENT OF Hiitas. GF1%aa o 1947 BRAY 41,
yootion 90k, "It 1s hepeby duclones
to be ia the interest af tue aptioenel defense
snd security snd am&m&w to the effseiive
presecution of Lse present wex, and tae k-
posws »l tads ‘et (901 et soo. of this oppou-
dix} axe, to swbliw prices shd te prevest
spesulative, uswaryontied, snd sbuetsal lscrense-
es ds prices md wonts; Lo eliudeste sud
t profiseeriang, kmmiw., wnnipalntion,
specul stien, end other disruptive pratilces
u“lt-iag feom stosrmal sarket conditions or
searcities csused by er contributiig te the
nationsl ewbrgenty; ‘(o sssure ihet definse
: shdons are wui dissipsted by Bwesse
ive mawmz to preldet perdced with relstively
fixed and limised imms. CORSUINTE, Wyl
ssrners, and perseus depesdent on life’ ingurn-
ace, annuities, mud wﬁwﬁ. from wndue
pairwent. A thelr standuzd of 1ivisgg m @m—m
veet herxdsiips to persens wujaged I8 business,
te sekools, waiversicies, aud otber instite-
tlms. &M te the Federsl, State, snd iwmi
manbnts, which would result froo shnerums
m'mmn in prices; to assist ia sees ia@
sl wi ke produstion of compdities and iMilW
itfes: te prevemt 3 post ¢ #@W;f cetlvpsy of
walves;” 50 USCA Appendlx, 901--924
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The parpusé of section Yl et B@ge i
tals ‘ppendix, smeng otbers, wss te stablize
prices sad provest speculetive, uswupranted,
and absermal iscrecses im prices snd vewts,
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