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The trial court cannot decide which cause it feels was the primary one and rule on
that basis on summary judgment, it can only grant summary judgment if the
defendant’s neglect was unrelated to the injury.

That the trial court turned the burden on its head can be seen in the court’s
ruling. The court held that “it is Plaintiffs’ burden to prove, with respect to all of
their claims, that the Title Defendants’ actions were the proximate cause of
Plaintiff’s damages. (R. 457). This may be true at trial, but on summary judgment
it is Atlas Title’s burden to show that the Atlas Title was not the proximate cause
of the injury. This was simply not possible under Utah law.

Here, defendant Atlas Title failed to record a trust deed for nine months. In
the interim, two other trust deeds were recorded on the property. This destroyed
the value of the security (R. 367). The plaintiffs were presented with the
opportunity to possibly recoup the damages they suffered, at least partially, due to
Atlas Title’s failure by moving their security interest to another property. As
stated by the Hardings in response to the motion for summary judgment, they
never would have released their original trust deed if it had been recorded in a
timely manner (R. 367). But for Atlas Title’s failure to record, the plaintiffs would
never have agreed to release their deed.

If they had been in second position on the original property as they should

production of documents(R. 363-365).
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