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that there is a genuine issue for trial.” Utah R. Civ. P. 56(¢); and see Treloggan v.

Treloggan, 699 P.2d 747, 748 (Utah 1985).

Standard of Review for Proximate Cause: Summary judgment finding that

Defendants were not the proximate cause of the Hardings” alleged damages is appropriate
if the Hardings failed to raise a genuine issue of fact as to whether Atlas Title Insurance
Agency, Inc. (*Atlas”); Randy Kidman (“Kidman™) and Dave White’s “(White™) (Atlas,
Kidman and White collectively hereinafter “Title Defendants™) failure to record the trust
deed in second position on the Initial Property was the proximate cause of the Hardings’
alleged damages or as to whether there was a sufficient break in the chain of events
causing the Hardings’ alleged damages. Proximate cause may be decided by the District
Court as a matter of law on summary judgment 1) “when the facts are so clear that
reasonable persons could not disagree about the underlying facts or about the application
of a legal standard to the facts” or 2) “when the proximate cause of an injury is left to

speculation so that the claim fails as a matter of law.” Harline v. Barker, 912 P.2d 433,

439 (Utah 1996); see also Crestwood Cove Apts. Bus. Trust v. Turner, 2007 UT 48.

2. The Hardings did not appeal the District Court’s Order granting summary
judgment insomuch as the order pertained to the Hardings’ claims for civil conspiracy
against Defendants Wilson and Larkin. See Brief of Appellants, P. 4. Accordingly, the

issue of civil conspiracy is not presently before this Court.
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Although the standard for summary judgment is a strict standard, the standard
does not allow the Hardings’ a “free pass” to trial and does not give the trial court free

reign to create evidence where none exists. See Mountain West Surgical Center, L..L..C.

v. Hosp. Corp. of Utah, 2007 UT 92, P10 (the summary judgment standard does not

allow the court to assume facts for which no evidence is offered). Without any facts or
evidence implicating Defendants’ Wilson and/or Larkin, the District Court’s Summary
Judgment Order should stand.

Further, the Hardings cannot oppose summary judgment with speculation. The
Hardings argued to the District Court that the reason they agreed to exchange the Initial
Trust Deed and Additional Trust Deed with the Final Trust Deed was because the
Hardings’ security interest in the Initial Property had been damaged, forcing them to
make the best of a lost situation. (R. 468 p. 16). The Hardings cannot rely on financial
hindsight to argue that they cou/d have acted differently when they voluntarily took
affirmative action, without protest (even receiving compensation for that action (R. 468
p- 20)) which action made the alternative impossible. Such speculation is not sufﬁcieﬂt

to overcome a motion for summary judgment.
III. THE HARDINGS FAILED TO SHOW A CAUSAL LINK TO DAMAGES.

A. Title Defendants’ failure to timely record the Deed of Trust on the
Initial Property is not the proximate cause of the Hardings’ damages.

The Hardings cannot show a causal connection between Defendant Wilson and
Larkin’s actions and/or their failure to act and any damages. As stated above, in addition

to civil conspiracy, the causes of action set forth in the Hardings’ Complaint include
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had not voluntarily accepted a second position deed of trust on the Additional Property or
Final Property is speculation. An opposition to summary judgment should be based on
actual facts (i.e. what actually happened), not on speculation (i.e. what could have
happened).

Further, proximate cause not only looks at what the complaining party would have
done, but must also contemplate what all of the parties would have done. “Where there
are probabilities the other way equally or more potent the deductions are mere guesses

and the jury should not be permitted to speculate.” See Mahmood, 1999 UT 104 at P28;

see also Zion Factory Stores Holding v. Lawrence, 2005 UT App. 361, P7 (finding that

the Court could not say what actions the parties would have taken had the Plaintiff been
notified of the actual circumstances and that it was speculation to say whether either of
the parties would have or would not have conducted matters in their own self-interests).
In this case, it is impossible to speculate as to how each of the parties would have
conducted themselves had the Hardings not voluntarily agreed to move their interests to
the Final Property. The possibilities are endless, and any evidence that a certain
possibility would have prevailed is nonexistent. Accordingly, the District Court correctly
found that the Hardings could not overcome summary judgment.

B. A finding that the Hardings were damaged requires impermissible
speculation.

Even if the Hardings had shown the District Court some evidence of wrongdoing
on the part of Defendants Wilson and Larkin, whether the Hardings suffered any damages

at all, requires speculation. The Hardings would be entitled to damages only if they had
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the Additional Property and then to the Final Property). The Hardings even represented
that they received compensation for this exchange. (R. 468 p. 20). Accordingly, the
Hardings own intentional act should be sufficient to break the chain of causation.

3. Ostler v. Albina Transfer Co., 781 P.2d 445 (Utah Ct. App. 1989) was a

traffic accident case where the vehicle plaintiff was traveling in crashed into the
defendant’s parked trailer. After citing the standard for proximate cause, the Utah Court
of Appeals found that the negligence of the driver driving the plaintiff’s vehicle was a
sufficient intervening cause to break the chain of causation in relation negligence of
defendant parking his trailer on the side of the road. See Id. at 45. If the negligence in
that case is a sufficient intervening cause, then, the Hardings’ voluntary and intentional
actions to take a trust-deed interest in the Final Property should also be a sufficient

intervening cause.

4. In Steffensen v. Smith’s Management Corp., 820 P.2d 482 (Utah Ct. App.

1991) a store customer was injured when employees chased a shoplifter from the store.
Although the Utah Court of Appeals found that only in *“rare” cases may a court properly
take the issue of proximate cause from the jury, the court also found such appropriate
when “(1) there is no evidence to establish a causal connection, thus leaving causation to
jury speculation, or (2) where reasonable persons could not differ on the inferences to be
derived from the evidence on proximate causation.” See Id. at 487. The Court of Appeals
in that case found that the causal relationship between the alleged act and the alleged
damage was too speculative. Id. at 490. The present case fits neatly into both ends of

the spectrum set forth in Steffensen. First, as stated above, a jury would be forced to
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engage in impermissible speculation as a result of the Hardings accepting a substitute
deed of trust. Second, the facts in this case are such that reasonable persons could not
differ in their conclusion that Title Defendants’ failure to timely record the Initial Trust
Deed was not the proximate cause of damages.

5. In Thurston v. Workers Compensation Fund of Utah, 2003 UT App 438

the Utah Court of Appeals stated the following: “Demonstrating material issues of fact
with respect to defendants’ negligence is not sufficient to preclude summary judgment if
there is no evidence that establishes a direct causal connection between that alleged
negligence and the injury.” Id. at P16. In the present case, the Hardings are attempting
to show that summary judgment should be overturned because they may have raised an
issue of fact as to whether Title Defendants breached a duty owed to the Hardings.
However, simply providing evidence of a breach is not sufficient to overcome summary
judgment on the issue of proximate cause — evidence that provides the causal link is
required.

6. Although the Supreme Court in Ingram v. Salt Lake City, 733 P.2d 126

(Utah 1987) found that summary judgment is not appropriate in negligence cases when
the case is not “clear-cut”, the court also recognized that summary judgment is
appropriate on occasion in negligence cases. In Ingram, as a result of the city’s non-
delegable duty, there seemed to be no question as to the actual cause of a personal injury.
In the present case, the Hardings’ claim still involves a question as to the actual cause of
damages.  Further, the Hardings’ claims do not involve a non-delegable duty.

Accordingly, the present case differs from Ingram.
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