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I'HE STATE OF UTAH,

)
Respondent, )

Case No,
-VS= )

856D,

FRANK DELANO GAY, ) -
OLIVER TOWNSEND & :
WILLIE OLEN SCOTT, )
Appellants. )

o TATE ENT OF FACTGS.

Appellants were charged in an Information
with the crimeof Robbery (Tr., pp. 10-13.) To
which they entered a Plea of Not Guilty and were
tried on the 10th and 11lth days of April, 1956,
Before the Hon: Ray Van Cott, Jr., in the Third
District Court, Salt Lake County, State of Utah.
They were convicted of Robbery as charged, and
on the 24th day of 4#pril, 1956, they were all
Sentenced to the Utah State Prison (Tr, pp. 41-
45,) From which Final Judgment of Conviction
they appealed (Tr. pp. 28-56.)

L l -—
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The Appellants are all itegroes, which may
explain why all the errors complained of herein
were allowed to be committed by the Trial Court.
It seems that a callous prejudice towards iliegroes
has infected the Hon., Ray Van Cott, Jr.'s Court,
for the trial had barely started, and in the mids’
of examination of the first witness, when he
summarily left the Bench to talk with someone,
as follows:

"THE COURT: Mr. Anderson, would you excuse

me. 1 believe there is a man that is wanting

to see me and I will see if I can take care
of it. You may proceed. (Tr. p. 75, L. 7-9.)"
Which in effect, turned the Court over to lr,
Anderson the District Attorney, thereby espousing
the State's cause, to the prejudice of the Defen-
dants, before and in the eyes of the Jury;
Bvidently Judge Van Cott, Jr., didn't seem to
think it necessary to inform Defendant or their
Counsel that he was going visiting while Court

was in session, but just ignored their rights
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and turned the Court over to the District

Attorney with the words- "You may proceed".

The crux of this case is the contention by
the State on the one hand that the Appellants
Robbed Ronald Wwilliam Christenson on the 28th
day of Liovember, 1956, in Salt Lake City, Utah;
And the contention of iAppellants that at that
time they were at and nearby Oklahoma City,
State of Oklahoma, and therefore could not of
comitted the robbery charged.

These d@iffering contentions of course, involved
coﬁtradictofy testimony by the State's and
Defense witnesses; That therefore someone
Perjured themselves, and Appellants will claim
that it was some of the State's witnesses who
did so, and that there are other errors that

require a reversal of this case,

Taking the State's witnesses in their order,
first is Mr. GIBBS, the manager of the Loan

Office allegedly robbed, all his testimony

amo'lmt S Spm:er/n' //zi.ﬁgunm:bhwﬁ:pu thr@/m' xig’rl:biaw-b\'ﬁcd the mua\‘b\'wmh(@hmIS'@W t he
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defendéétAGay in #h€ Urfice the morning before
the alleged robbery, but that he could HOT
identify any other (Tr., p., 78, L. 9-11.)

that he left the Office to go to lunch, and
when he came back he was LOLD by Mr.
Christensen that they had been robbed

(Tr. pPpe 76-77.) All that Lir, GIBBS knew about
the man allegedly giving name of lerry, was he
had been TOLD (Tr. p. 81, L. 26 to p. 82, L. 14)
Salt Lake City Detective DUNCOMBE testified
that he could get L0 information from the 2
girl Cashiers (Tr. p. 126, L. 30 to p. 227,

L. 1.) when he arrived at the Loan Office to
investigate the robbery, and that the only
picture that Mr. GIBBS could pick out as
resembling anyone he had seen in the Uffice

was that of Gay (Tr. p. 128, L. 3-5.)

The state's main witness, lir. CHRISTLINGLI,
claims he recognized the defendants as tThe
men who robbed the Loan Uffice whilile he was
there supposedly as 'Acting lianager'; But

-
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his testimenw=is pmdmewed ond rendered ineffec-
tual by the LIES that he told, and the

rERJURY he commited while on the witness
otand.

Mr. CHRISTENSEN said he talked to Salt Lake
City Detective DUNCOLBE and looked over a
number of pictures he had when he came to the
Loan Office right after the robbery to inves-
tigate it on Wovember 28, 1955, (Tr. p. 97,

L. 16-30)

Whereas Iir, DUNCOMBE testified that he didn't
even see Mr, CHRISTENSEN until several days
after the robbery, on December 2nd, 1955

(Tre pe 127, L. 2-4; p. 128, L, 11-15.)

That he didn't talk to tir, CHRISTENSEN or

show him any pictures on November 28, L&55,
that he didn't contact wmr, LVaRisidsony until
December 2nd (Tr. P. 131, L. 6-8, 18-19.)
Further Mr., CHRISTENSEL! testified that he was
at a "lineup" at the welt Lake Police Station,
105 South State étreet, within 2 or 3 days after

the robbery of the Loan Office, that all of the
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lineup wews=Ssrerer—perscns (Tr. p. 101, L.
10-12, 17-26; P, 102, L. 1.) that on that day,
November 30, 1955, he identified sCOTT and
TOWNSEND in said lineup (Tr. p. 102, L. 7.)
Whereas in fact, SCOTT and TOWNSEND were not
arrested in Oklahoma until the 4th day of
December, 1955, and returned to Salt Lake City
December 22, 1955,

State's witness Mr, HUNTER testified that he
arrested SCOTT and TOWNSLND near Chandler, Okla-
homa, on December 4th, 1955 (Tr. p. 250, L. 13-3
And Salt Lake City Detective DUNCOMBE testified
that TOWNSEND and SCOTT were not brought back

to Salt Lake City from Oklahoma, until the 22nd
day of December, 1955, (Tr. p. 130, L. 4-7, 16-17)
Further Detective DUNCOUBE testified that there
had been HO lineups in this case prior to the
time defendants were brought back to Salt Lake
City on December 22, 1955.(Tr. p. 131, L. 3-5.)
State!s witness ir. ROY DAVIS claimed to have
seen Terry (GAY) the morning befare the robbery

and that he saw some fellows in a car that he
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thought VillEER ! SN i cMEHut wasn't close enough

to see who the men were (Tr. p. 110, L, 10-18.)
and claims that he saw Terry leave the Loan Ca,
with someone but he didn't know who it was (Tr.
p. 113, L, 11-17.) |

And, State's witness kr, HALRSTON, who was a
prisoner in the County Jail, working as a trusty
or Jier Man, became a witness for the State in
this case for the very obvious reason that by
doing so he could collect witness l'ees and

curry Officiel favor to lighten his term as a
Prisoner, and he claimed that he could ideﬁtify
appellants as the robbers by some purported
conversations he had with them in the County
Jail; But he admitted to Mr. HATCH that there
was one he couldn't recognize, but that after
seeing them daily for a month in the County
Jail, went down and picked them out of the
lineup (Tr. p. 124, L. 16 - to p. 125, L. 8.)
and that all Three of the Defend ants denied bein,
the men who robbed the Loan Office (Tr, p. 125,

L., 10-12.)
-7 =
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Aftel the téStimony e the foregoing wit-
nesses the State rested it's case (Tr. p. 131,
L. 29 ) whereupon ilr., HATCH Defense Counsel,
made a kotion to Dismiss the charged, (Tr. p.
136, L. 13 to p. 139, L. 26 ) which was by
the Court denied (Tr. p. 140, L. 1-2.)

Befense W/itness BRENDA LOLS SCOTT, testified
that she went to Chandler, Oklahoma, in SCOTI'S
car from Salt Lake City on November 8th, 1955,
with SCOTT, TOWNSLEND, JOHN ROBINSON and GAY
(Tr. pe 141, L. 13-25; p. 149, L. 12-13.)

That they arrived in Oklahoma City, November 10,
1955 (Tr. pe. 141, L. 2-4.) That TOWNSEND, SCOTT
and GAY then left fox'Memphis; Tennessee (Tr,

pe 142, L. 9-13,) She testifidd that she saw
TOWNSEND and SCOTT at her mother's home in
Chandler, Oklahoma, on the 27th and 28th days

of November, 1955 (Tr. p. 143, L. 15-19; p. 159,
L. 14-18,) that she remembered the date because
they went to a ?Church Supper' (Tr. p. 145,

L. 20-23.) That SCOTT was at and spent the

8-
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late in the aiternoon oI #Ovember 28, 1955,
when TOWNSEND came over from Oklehoma City
~and they went to Tulsa, Oklahoma, then came
back on the afternoon of November 29th, 1955,
(Trs p. 171, L. 5-17; p. 175, L-24-27.)

That they registered and stayed the night of
November 29th, 1955, at the WAYSIDE MOTEL in
Oklahoma City ( Tr, P, 171, L., 18-30; P. 172,
L, 7-10, 23-29.)

On the cross-examinationof SCOTT, the District
Attorney persisted in asking him about the
conversations he had had with his Defense
Attorneys (Tr. p. 176, L. 26-30) and Defense
Counsel McCARTY objected upon the grounds

that such conversations were privileged and
improper cross-examination (Tr. p. 177, L.3-8)
but the Court overruled the objections (Tr, p.
177, L. 9) and the District Attorney allowed
to proceed questioning SCOTT about what he had
told his Attorneys (Tr. p. 177, L. 10-17.)
again Mr, McCARTY objected (P. 177, L. 18-20.)

and was aggin overruled by the Court (L. 21-23.)
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and Lils YisSvIRee avooiucysAllowed to go on
asking what SCOTT had talked about with his
Attorneys, despite objections by lir., McCARTY
and Mr, HATCH (Tr. P, 178, L, 16- 29,)

The District Attorney accused SCA'T of having
had several weapons in his possession when
arrested, which SCOTT denied (Tr, p. 179, L.
23-30; pe 180, L. 1-4,) when there is not any
evidence in the record that he ever had any.
And SCOTT denied that he had ever seen any
weapons among their group (Tr. p. 182, L. 1-4.)
SCOTT stated that he was sure that he was in
Chandler, Oklahoma, on November 28, 1955,

(Tr. pe 192, L. 28.) because he made his car
payment on the 28th (Tr., p. 193, L. 1-3,)

That he and TOWNSEND stayed at waywmide Motel
in Oklahoma City the night of November 29th,
and he himself again on the night of the 30th.
ast, Trans, page 193, lines 25-26, the District
Attorney, over objections of Defense Counsel
started referring to another crime which is

charged against appellants by referring to the
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But the e¢Qrd shows tha% there was never any

evidence to indicate that SCOTT had any such
gun, or that his sister hid anything for him
or anyone else, the District Attorney refused
to ask BRENDA SCOTT if she did any such thing
so that she could deny it, but made the baseless
accusation to SCOTT to theréby prejudice him
and his sister in the eyes of the Jury.
And the District Attorney continued such base-
less accusations, as follows: (Tr. p. 203):
" Do you remember talking with a bar maid
there by the name of Georgia Vincent Taylor?
A I don't remember any conversation that
1 had with her,
« Do you remember her as an individual?
A I don't even know the name,
Q And at that time didn't you show her some
bills and some pistols?
A N& indeed L didn't.
Q@ You didn't?
A TNo. (contd.)-

~13-
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"Q And didn't you tell her at that time,
"Baby, it's all right if you know how
and if you got guts." ?
A No. No. never nothing like that., "
And there is nothing whatever in the record
to even indicate that any such person existed

or that SCOTT ever had any such conversation.

OLIVER TOWNSEND testified in his behalf that

he cameover and talked to SCOTT at Scott's
mother's house on November 27th, 1955 (Tr, p.
211, L. 29 - to- p. 212, L. 1.) that he stayed
the night of November 27th in a 1little Hotel

on Second Street in Oklahoma City (Tr, I, 212,
L, 1-8; p. 219, L. 25-30.) that he stayed in
Tulsa, Oklahoma, the night of November 28, 1955
(Tr. pu 212, L. 16-17; p. 220, L. 1-4; p. 222,
L. 11-16) That when they were brought back to
Salt Lake City and put in a line-up at the City
Police Station, that he and SCOTT were the ONLY

colored persons in it (Tr, p. 216, L. 2-8,)

-14-
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TOWNSLND ition denied that he
had ever been in the Credit Industrial Loan Co,
(’re p. 216, L, 17-19) and that he never had a
.45 (Tr. p. 216, L, 20-21) and never owned a
hand gun or pistol (Tr. p. 217, L. 1-2.) and
that he did not have anything to do with the
robbery of the Loan Co. (Tr., p. 217, L. 3-5.)
that on the 28th day of November, 1955, he was
in Oklahoma City and Chandler, Oklahoma (Tr.
p. 217, L, 6-8; p. 22, L., 11-22)
And the District Attorney continued the same
baseless prejudicial questioning with Townsend
that he had with SCOIT, supra, as follows:

"y Weren't you present when Scott gave a

.45 automatic to Brenda and told her to

go hideit under a hay stack?

A You see Brenda wasn't out there....

(Tr, p. 228, L, 28-30]
% And you were carrying some rolls of silver,

were you not, wrapped rolls?¥

A T might have had one or two rolls,
(cont,)-

-15-
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l is Board of isduca-

tion" on them, didn't they?

A Oh, I don‘t know anything about that.,

¢ I will ask you if they had that on i%?

A I don't know what they had on it.

Q Well didn't you heve some rolled money

wrapped in paper? Where did you get those?

(Tr. p. 229, L 10-19)

The defendants were not belng tried far robbing
any place in Memphis, Tennessee, amd the record
in this case discloses that in the alleged
robbery of the Loan Co., in Salt Lake, the robbers
took ONLY the currency, that they left the checks
and coins (Tr. p. 76, L 26 to p. 77, L. 3.)
that there is NO connection between any rolls

of coins defendants may have had and the robbery.

FRANK DELANO GAY, testified in Defense and he
stated: That he never saw iir, CHRISTENSEN
before the line-up, and dossn't knoy ROY DuVIS

(Tr. p. 235, L. 20-23.) end thet he never worked

for ROY DAVIS (Tr. p. 241, L. 3-4; p. 247, L,

11-13.)
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THE COURT: well, you may object to
it on the grounds that it is immaterial, i.r.
Hatch, but your motion for a mistrial will
be denied. 1 don't see the materiality of it.

N

(TI'. PP 24:5, Lo 5"‘150)

In Rebuttal, the State called NORMAN HUNTER, an
agent for the State Crime Bureau of Oklahoma,
and he immediately brought forth another burst
of 'Hearsay'! evidenceand references to other
crimes; he stated that he arrested SCOTT and
TOWNSEND on the 4th of December, 1955, at the
farm of Scott'suncle 15 miles from Chandler,
Oklahoma (Tr. p. 250.) that he found 2 rolls
of silver with "Board of Education, Memphis,
Tennessee, stamped onthem (Tr., p. 252, L, 6-7)
admitted that there was NO pistol in their car
(Tr. pe 252, L. 16-17)
Mr HUNTER then testified that he had a conversa-
tion with Rufe Anderson, the owner of the farm

the next day, about Brenda Scott, and as a result

he made a search and found a gun, a .45, hidden
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pe 2569, L, 2-9,meaprat gelther TOWNSEND or
SCOIT was out to the barn (and pile of hay)

(Tr. p. 259, L. 16-17) and that he had never
seen them at the farm before (P. 259, L. 18-20)
Mr, HUNTER further stated that he had the Three
men under surveilance from November 80th to
December &th, 1955 (Tr., p. 260, L, 16-21; F,
261, L, 15-17.) that he lost contact with them
on the morning of November 26th. stated that
they weren't in Lincoln County between the 26th
and 31st, but admits that his conelusion was
because: "They weren't seen by any officer.”
(Tr. p. 262, L. 24-30,) Hestated that they
were going araind wearing guns, but admits that
he didn't see them wearing any guns (Tr., p. 264
L. 24-28; ¥. 265, L, 24-28.) that it was just
something that .he had been told (Tr. p. 264,

L, 29; P, 265, L. 1.).

But the record shows that Mr, HUNTER who
contributed so much 'Hearsay'! andprejudicial

evidence of alleged guns and other crimes, also

PERJURED himself repeatedly in his eagerness to
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convict the appellents, @@r ne testified under
oath, as follows:

"Q when was 1t that you saw them there?

A You mean prior to thelr arresty
Q Prior to the 4th day of December?

A On the evening of the 31st of November,

(Tr. p. 259, L. 26-30)

"A They weren'tin Lincoln County very much...
between the 26th and the 31lst; the evening
of the 3lst. (Tr. p. 261, L. 24-26.)

"( And when didyou next meke contact with
them and know that they were in the County?
A The evening of the 3lst.

& The evening of the 3lst:

A Yes sir.

<& Now what was the condition, or when did
you first see the Buick car after the 30th
of November? Did you see it on the 31lst?
A After the 3lst, yes.

. Did you see it on the 31lst, for example?
A Yes sir, I saw it on the evening of

the 31st. (Tr, P, 262, L. 6-15,), ""
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Proof thet these romégoimg statements of state's
witness lLir, NORMAN HUNTER are PERJURY, appears

on any calendar, for there is NO such day as

the 31lst of November.

MINNIE LOIS BRGVIN +the last Rebuttal witness

for the State, was a Clerk at the WAYSIDE MOTEL
in Oklahoma City during November of 1955, and
wgs so working on the 29th of Nowember (Tr. p.
270, L. 13-27,) and identified the pibtures of
GAY, SCOTT and TOWNSEND as having been there on
the 29th of Wovember, 1955 (¥r. P. 270, L, 28--
P, 271, L, 8). She testified that she first saw
the Three Appellants between 6:30 and 7:00 in
the evening of November 29th, 1955, in the
office of the Motel (Tr, p., 271, L. 18 - to -
P, 272, L. 6.) that they came in an automobile,
a '55 Buick, that SCOI'T registered for cabins

4 and 5, that she gave them a card to sign in
brown ink (Tr. p. 272, L. 10-30) she said that
there were Three men and Two women in the car
(Ir. p. 273, L. 13-20)

- -
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LINVIE LU%S BROUN hestiried that she observed
the appearance of appellant's car, and that it
had BUGS spattered on it, on windshield (Tr.
P, 273, L. 5-14) stated that she drove herself
and that she had observed the presence of BUGS
during the driving in Oklahoma City and there-
abouts (Tr. p. 274, L. 22-27) That it happens
(BUG3) in the early evening and at night (Tr.
P, 275, L. 3) And oncross-examination liiss
MINNIE LOIo BROWH again said there were BUGS
on appellant's car (Tr. p. 279, L. 2-4) that
there were BUG spatters on it (L. 27-30) that
car had both MUD and BUGS on it (Tr. p. 280,
L, 11-12) and she identified appellant SCOT'T
in the courtroom as the man who signed th e
registration card at the «ayside Llotel on rhw
evening of Wovember 29, 1955 (Tr, p. 281, L,
1-8) Miss BROWN identified the.registrotion
card (Ex, 6) and her writing on it (Tr. P. 282,
L. 17-30)

Finally at [ranscript page 284, L. 1-13, the
Court sustained Defense objections to the gun.
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Ebfusiné‘?b~ammrt—rv—33'évidence, but the gun

and shells and clip were allowed to remain in
front of the Jury, and it was not until after
the jury had retired to deliberate, that v,
Anderson withdrew the Gun, etc. after they had
done thelir full measure o harm to the accused
defendants (Tr. p. 290, L. 24 - P, 291, L. 3.)
The record further shows that NO admonition
was ever given the juyy to disregard such items
as the Gun and shells offered but not received
as evidence, or to disregard any of the highly
prejudicial comments and questions made by the
District Attorney during the Trial.
st the close of the Trial, lir, HATCH excepted
to the Court's instructioms lio's 4, 5 and 6,
and it's failure to give Defendant's Reque sted
Instruction o. 1., at Wranscript page Zéb, L,
11-23, as fodlows:

" IR, HATCH: Just a couple, Your

Honor. 4xcept to Instructim lio. 4 on the

grounds that by the womding thereof it puts

defendents ad their testimony under a diffe-
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rent bas ST =rECTHTCsMEideration of bias and
prejudice than it does to the other witnes-
ses in the case,

I except to Instruction No. 6 on the
basis that it is confusing to the Jjury in
that there was no, or has been no evidence
to indicate that there were persons aiding,
abetting or accomplées in the matter,
other than the three principalse.

I except to lInstruction No. 5 insofar
as it contains the words "If proven" on
the fifth line thereof,.

And, of course, as usual, L except
to the Courtts failure to give my requested

Instruction No, 1. o

—-PhH-
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Tiln CQNVICTION OF APPELLANTS WAS

OBTAINLD BY THE KNOWING UszE OF

PERJURED TESTIMONY, AND IS THEREBY

IN VIOLATION (F THLIR CONSTITUTIONAL

RIGHTS TO "DUE PROCHESS (B LAiM,

UNDER SECTION ONE OF THE FOURIEENTH
AMENDMENT OF THE CONSTITUTIX! OF
THE UNITED STATHES.

As stated in the 'Statement of Facts' at
pages 4 and 5 supra, Mr, CHRISTENSEN, the
State's Chigf Witness testified to a number
of matters deeply concerning this case, which
are shown by the diametrically opposed testi-
mony of Salt Lake Police Detective DUNCOMBL,
to be PERJURY on the part of lir, CHRISTENSEN,
Appellants submit that bir, DUNCOLBE who was
merely a Yolice Officer doing his duty in the
investinotion of this case, would have no
reason to deliberately lie about lLir, CHRISTIEIISN

-2 0
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and what WapCHRLSPANSEN-¢1d; “hereas on the
othe r hend, bir, CHRISTZNSEL, who was left in
charge of the Loan Uffice and had full charge
of the money in the drawers andthe handling
(or mishondling) of it (Tr, pe 75, L. 24 - to -
P, 76, L. 5) could very easily have reasons
to commit Perjury in regards to the robbery

to coverup whet he may have doine or known

to heve been done; Therefare #ppellants submit
thot as the Record herein shows that one of
these two State's witnesses commited PERJURY,
that Iir, CHRISTENSEN is the one who PERJURED
himself,

To recap, lur, CHRISTENSHEN testified that he
talked to Detective DULNCOMBE and looked at a
number of pictures with hiwmright after the
alleged robbery (Tr. p. 97, L. 16-30) Whereas
Detective DUNCOLBE Bestified that he didn't
even see Mr, CHRISTENSLEN until several days
after the robbery (Tr. »n. 127, L 2-4; P, 128,
L, 11-15; P, 131, L. 6-8, 18-19)

Jny did not Mr. CHRISTENSEN stay and talk to

Library Services and Technology % Zgmihis™®ed by the Utah State Library.
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Tha Pol:ic 8 -

e atter the robbery?
Inasmich as he was the ONLY witness able to
describe the robbery, why did he absent him-
self for several days? Appellants submit that
it was to gain time to makeup a plausible
~story of the alleged robbery. 4And the two

girl cashiers offered L0 informatdon (Tr. P.
126, L. 30 to P. 127, L. 1)
Further Mr, CHRISTENSEN testified that he was
at a lineup at the City Police Statation within
2 or 3 days after the robbery and identified

Scott and Townsend (Tr. ». 101, L. 1 to F,
102, L., 7.) whereas Scott and Towmsend were
not brought back to Salt Leke City fromthe
State of Oklahoma until December 22, 1955,
and NO lineups were had in this case until after
they were brought back (Tr, p. 130, L 4-7, 16-18;
P, 131, L, 3-5)

And State's witness NORMAN HUNTER, who was
the State brought from Oklahoma to testify, in
addition to a mass of 'Hearsay'! andother

evidence relating to other alleged crimes, that

Sponsored by the S.J. Quil %—28 iided by the Institute /\l and Library Services
I_i/w /T / istered by the Utah State Librc
/ “hir .

\ rated OCR, 1 ontain errors



had nothihg wireeeTeT—To 0o with the chrge at
bar but were related solely to prejudice the
Defendants, as set forth in the "Statement of
Facts'! at pages 18-21, supra; is shown by the
Record in this case to have deliberately and
donsistently PERJURED himself, by his various
testimony as to what happened on the non-exi-
tent 31lst day of November, 1955. See:
(Tr, p. 259, L 26-30; P. 261, L-24-26;
r, 262, L 6-15).

Itonly needs a reading of the Transcript
in this case, of Mr, HUNTERS testimony, pages
219 to 265, to perceive that most of it
never should have been admitted, and was, even
if it had of been true, very prejudicial to
the Defendants, and perhaps played a large part
in persuading the Jjury to convict defendants.

And appellants contend, that having shown
that both Mr., CHRISTENSEN and Mr, HUNTER, have
as shown by the Record, PERJURED themselves,
their testimony and thecconviction of the

-2
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Appellants WEereb

LEGALLY STA4lv. And it cannot be said that the

eunder, can u0T

Distriet Attorney, ..r. 411DLRSON, did not know
" that these witnesses riRIURLD THuwSELVaS, Tor
the simple reason that he.examined them and

heard them make their statements in Court him-

self, and made ..0 attempt to correct them,

It is stated in the Constitution of the
‘United States, Annotated, 19 3 idition, at
page 1124:

" VWhen a conviction is obtained by the pre-
sentation of testimony known to the prosecu-
ting authorities to have been perjured, the
constitutional requirement of due process

is not satisfied. That requirement "“Cannot
be deemed to be satisfied by mere notite

and hearing if a otate has contrived a con-
viction through the pretense of a trial
which in truth is but used as a means of
depriving a defendant of liberty through

a deliberate deception of court and jury

by the presentation of testimony known to
have been perjured. Such a contrivance * *

* is as inconsistent with the rudimentary

demands of justice as is the obtaining of
like result by intimidation."

(1) LIOONEY v. HOLOsll, 294 U. S. 103, 112

55 J. Ct. 340, 79 L. Zde. 791, 98 i. L. i

1 by the Institute of Museum and Library Services
y the Utah State Library.
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See also,Zhewottatel :
PYLE v. KANSAS, 317 U.S. 213, 216,

65 s. Ct. 177, 87 L, Ld. 214;

LEW YORK ex rel. WHITHAN v. WILSON,

. 318 U. S. 688, 63 S, Ct, 840, 87 L, id.
! - 1083;

WHI'E ve RAGEN, 324 U. S, 760, mid. Dp. 764,
65 v, Ct, 978, mid right p, 980;

CHASSMAN v. TEETS (1955) 76 S. Ct. 34-35,

Appellants submit that where FERJURED testimony
is mingled with wheatever valid testimony there
is to uphold a case, that the good cannot be
separated from the bad, but that the convictions

mist fall as a whole. See the case of:
COMMUNIST rARTY v. SUBVALSIVE ACTIVITIES

COWWIROL BOARD (1956) 76 S. Ct, 663, at 668

( 31 )
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THE APPHLLAIDYS WuRE DENLED THELR
CONSTITUTIONAL RIGHT TO A "FALR
TRIAL", BY AN IMFARTIAL JURY, AWD
TO "DUE FROCESS OF LAW", UNDER

SLCTION Ol OF V'HE FOURTEENTH
AMENDLEIENT TO THE COWSTITUTLION
OF 'rid UNLITED STATES.
X Kk Kk K kK K K
IN THAT:
(1) The trial Court erred in summnarily absen-
ting itself from the cench and favoring the

District Attorney before the Jury.

As set forth in the 'Statement of racts' page

2, supra, Judge Ray Van Cott, Jr., absemnted
himself from the bench to go 'visiting' in

the midst of the questioning orf the first
witness, ignoring the befense and thelr Counsel,
and in effect turning the Court over to the
District Attorney with the words: "You may

Proceed". (Lre. pe 75, L. 7-9.): And Appellants

1 by the Institute of Museum and Library Services
y the Utah State Library.
or
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S1though it might not
have been harmful if it was the ohly one, is
in view of all the other comulative errors
which followed, the one which 'paved the way'

so to speak, to deny sppellants a 'isair ‘rial'.

(ii) The Trial Court erred in refusing to

dismiss the case u.on iLotion of Defense Counsel

ur. Hatch, alter the tate rested it's case.
Appellants submit the LOTION made by i.r.

AWCH at Ltrans. pages 136 - to - 139, as sufficient

(iii) The Trial Court erred in refusingto
declare a mistrial upon w.otion of Mr., Hatch,

in regards to the Di:trict attorney's continued
reference to another alleged crime and rolls

of meoney allegedly taken therein.

ALt ‘rans. page 192, L. 25-26, the Jlstvict
attorney started his serles or reierences to
another crime charged agaiﬁst appellants in
llemphis, Yennessee, having nothing whatever to
do with the one charged in the instaﬁt cuse,

( 33 )
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by refcyullar +n Wle MMnas( of Lducation in
iemphis, Yennessee (Tr. p. 195, L. 25 - to - V.
194, L. 5.) and continued on a mounting scale
with witness LUOWHNSELD as set forth at pp. 15-16,
supra; wanting to know where and how LUISERND
got some rolls of money in Tennessee, and as

to whether they had "Board of iiducation of
Lemphis, Tennessee”, on them, etc. (Tr. p. 229,
L, 10-19.) and agesin as stated at page i?, supra,
the District Attorney did the same thing with
Defense witness GAY, and iir, HATCH made the
wWOTION FOR A LIS URIAL, as follows:

" lir, HATCH: At this time, Your
Honor, I am going to ask for a uistrial,

lir, Anderson persists, and has through

three witnesses, in brigging‘up a matter that
is entirely divorced from this busingss,

of the Board of uducation, “his business

of rolls of money with the board of usduca-

tion is definitely immeterial and hes no

place in this trial. 1t is improper cross-
examination."
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And the Trial Gourt deni®d this :otion made by
ir, Hatch (Tr. ¥. 245, L. 3-13.):

And snpellants submit, it was impossibexfor

them to have a 'iyair Trial" with such prejudi-
cial matters regarding other crimes and such
rolls of silver the defendant may have had in the
state of Okiaahoma, having ebsolutely ..O con-~
nection with the instant case, for as stated
before at page 16, supra, there were no coins
taken in the robbery in Salt Lake (Tr. p. 76,

L. 26 - to - P. 77, L. %.) and such references to
other crimes had no possibel purpose other than

to prejudice the Jjury against defendants.

It is a well settled rule of Law in the
State of Utah, that evidence of other and
unconnected crimes 1s inadmissable, and its
reception ié reversible error, cee:-
STLTE ve L1IIK (Utah 1934) 39 P. 2d. 1091 1096;
STATE v, CRAGUN (Utsh 1934) 38 P. 2d. 1071, 1079;
STATE v. GREGORIOUS (Utah 1932) L 6 r. 2d. $593, 09"
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(iiii) "Mae lrig) CoPEEprrced in permitting
the vistrict attorney, over the objections

of befense Counsel, to ask Defendant-witness
SCOTY the details of his conversations with
his Defense Attorneys i.r. Liclarty andur.
ih1Cll, as shown by the iranscript at r. 176,
L. 26-30; Fe 177, L. 3-23.) Appellants submit
that such conversations were privileged Jjust

as contended by iir. McCARTY (Tr. r. 177, L. 3-8,)

(v) The Trial Court erred in admitting, and
in not cautioning the Jjury to disregsrd, the
large amounts of 'hearsay' evidence and com-
ments of vtate's Counsel, thus depriving the
Defendants of their Constitutions uight to a
'Fair Trial' by an 'Impaptial Jury' on Legal
Lvidence.

- Y“he record in this case 1is replete with
'Hearsay' evidence and baseless accusations
by the Di<trict Attorney; fven the first
witness iir. GiBLS, admitted that all he knew

about the robbery was wiat he had heem OLD
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by lir. CHeLRRCUN k@@l Who avoided the
rolice for Two days and then Ferjured himself

on the .itness Stand (Tr. pp. 76-77.) and like-
wise was LOLD thet a man came in and wrote the
name THERRY on the 'Traffic oheet', which was
_LVER produced. (Tr. p. 8L, L. 26 - to - r. 82,L14)
And the ustrict attorney, at ‘rans. pp. 2028--
203, was permitted to meke a lot of baseless and
prejudicial accusations to SCOIT, as pointed

out at pages 12 - to - 14, supra, in regards

to a supposed plan to have his sister hide a
nonexistent gun, and a mythical conversation
with a Bar mald in Oklahoma, of none of which
was there any evidence whatsoever, but were
sigiply more of the bludgeoning tactics used

by the District Attorney with the’blessing of
the Trial Court, to so prejudice the Jury

and lesd them astray from the real issues thet a
'dair Trial"Was impossible.

And the Digtrict attorney was permitted to do
the same thing to JOWNSELD, as pointed out at
uvp. 15-16, supra; (uYr. P. 228, L. 28 - to - re229,
L. 19,) 7o 1(3\“72”(,!9,’,,‘ ered e € /,}, St sy

l/c/ “hine-generated OCK, may contain error



Stat HdULTER, as pointed out
at pages 18-22, supra, contributed more than

his share of 'Hearsay', mythical and unverified
testimony, all aclculated to prefudice the jury
against the Defendants (Tr. pp. 252 - to - 26.)
and that in his eagerness to convict the defend-
ants he even tried to cheat them out of a day or
that they were in Oklahoma City, Oklahoma, by
testifying repeatedly to a non-existent 3lst

day of liovember (Yr. pp. 259, 26l.) and thereby
roudUxED himself on the witness stand; 4smong

his most damaging testimony was that about a
'Gun' he was supposed to have found at a farm

in Okilahoma, under a haysteack, four days after
the appellants had been arrested, in a search
based on a supposed conversation, whose subject
was not mentioned, in the absence of defendants
and everyone else; But he intended and no doubt
succeeded in conveying the impression to the
Jury, that SCOVI'S Sister a frail woman had
hidden a .45 pistol for him under a ton of

baled hay (Tr. p. 252, L. 18 -to~-p. 253, L. 20.)
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regard at JOHWNY 10B.iivsun
was already at sald farm and had ample o.por-
tunity to hide such a gun there if he had one,

.8 polnted out supra, there is no showing that

appellants ever had any such gun, or that they

were ever at sald farm before, yet it was alloied

«

.30 be handled back and forth before the Jury
until they retired, and then withdrawn (Ir. p.
255, L- 21 'bO - Po 2"'4:, Lc 30; }Jo 290, -Llo 24:""‘

to page 291, L. 3.)

In STATE v, . 1CHOLS (Utah 1944) 145 F. 2d.
802, a case in which such a 'Gun' was sought
to be connected with the defendant in a Burg-
lary case by 'Hearsay' testimony, this oupreme

Court said, at page 803, bottome right:

"The damage was already done by this in-
competent testimony, as will be observed
from a detailed examination of all the testi-
mony, and as evidenced by the verdict re-
turned by th Jjury. Even had the trial
court explained its incompetency to the
Jury and instructed them ex.ressly to dis-
regard it, it is doubtful that the ilnjurious
effect could have been overcome,”

( 39 )
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Appellan®s subbdetdbates:c ccord in this case

is replete with innuendo and bare-faced 'iiear-
say' evidence, which in view of the fact that

at no time was the Jury instructed to disregard
such conduct on the part of the Uistrict Attorney,
could not do other than violently prejudice

the Jjury against appellants and fause tihem to
convict solely on surmise, speculation and

suspicion instead of legal evidence.

In STATE ve ¥OTELLO (Utah 1911) 119 Pac.
1923, at 1028, this Court .ield:
" 1t is a familiar rule that one presump-
tion or inference cannot rest upon another
mere inference or preswmption. Lt can only
rest on proven facts.!
(vi) The Yrial Court erred in giving Instructio
tos4, which places Defendant's testimony on a
difierent basgsis than the other witnesses in
the case,

Instruction lio 4, places emphasis on the
fact that the Jjury may take into considerat.on

e

defendant's 'iWWLIWST! in veighing thelr testi-
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MONY s} VARG B Edaags (0UL d any witness

under similar circumstances (charged with criue)
but it places ..0 such burden on any of the other
witnesses, who are interested in the case, but
not ciarged with a criie; and this wppellants

submit, is an unfair Instruction (Tlr. Y. 386.)

(vii) The Trial Court erred in giving Instruc-
tion No.5 (lr. pp. 286-287.) because it places
the burden of proof on defendants to nrove thelr

Alibi, and gives the wrong definitions.

The fourth line to winth line of instruction
.0, 5, reads as follows:
11

You are instructed that such defense is

proper and legitimate, 1f proven, as any

other delfense. If in view of all the evi-
dence the Jury has a reasonable doubt as

to whether the defendonts were in some oovher

place when the crime was committed, they
should given the defendciits the beiefit of
the doubt and find them not guilty."”

(41 )

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



ion Tirst to Ttk words

in the sourth line of instruction ilo. 5,

“IF PRUVEWY, and submit that the bruden ccn

1Ol thus be cast on Ehe defendents L0 rA0VA

their delense of [flibi; “"That the burden of
proof does .UT shift to the defendant in regards
to an Alibi, but that the State, in all cases
where the presence of the accus.-d 1is necesscry to
render him regponsible, must prove that he was
there, and if ffom all the evideiice there #&xists
a reasonable doubt of his presence, he should
be acquitted, nnd where a Court expresses the
belief thet the bruden in on the defendant to
establish defense of alibi, conviction will
be reversed.” See:

OTATE v WwWAlUslY, 100 Utah 14, 110 Y. 2d. 337;
PEOPLE v. olidOws, 277, WeY. 397, 14 L, &4, 2d.

451, at 254-255-

Appellants submit thet the Court's words ---

"doubt a2s to whether the defendants were in

some other place (Oklahomal", is wrong, that
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the InstMesticn.-slould he!

"doubt as to whether tiie defendants were in

solt Lake City (scene of crime),"

Appellants submit that the whole thedry of the
defense of an 41ibl is to raise a doubt that
they were at the scene of the criice, thet if
they were not at the scene of the cri..e, they
could not have coiriltted it; snd is LuTl as

this tinstbuction wo. states- "doubt thét taey
were somewhere else; for example, just supposing
the deiendants were not in Urxlahoma when the
crime was corxiltted, still that would not prove
thet they were in salt Lake City, end the appell-
lants subnit that the Trial Court's words in

instruction ilol 5- doubt ag to whether

defencdents were in ome other plece (Okdahoma)®,
is wrong as placing the bruden of proof on then
to prove their innocence beyond a reasonable
doubt, for it misconstrues and misinrorms the
Jjury of the meaning and »urpose of an clibi.
(43 )
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(viii) 'Mebmial Lowmkmdr ed in giving

Instruction o 6, which merely confused the jury

upon theories as to "Aiders", "Abettors"

and "Accomplices™, not in evidence or in issue.
Appellants believe that a reading of this

Instretion No 6., at irans. p. 287, and wr.

Hatch's remarks at mid page 290 are sufficient.

(ix) The Trial Court erred in failing to

give the Defendant's Requested instruction iio., 1,

thereby depriving them of an accurate definition

of the purpose of an alibi, and their right

to present their "DEFENSE" of an ALIBI to

the Jury in a legal manner, to "DEFHEND" them-

selves against the charge against them.
Appellants submit that their lequested

Instruction Wo. 1, set forth at irans. page

28, gi¥es an acgurate and precise definitdon

of the nurpose of, and operation of, the legal

Defense known ag an 'Alibi' in plain wors that

any Juror could understand, and inasmuch as

there was 10 good instructlon on Alibi gien
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that in Meet--bhe Sme=mimeh was a very bad one,
as set forth at pages 41-43, supra; -herefore
the failure of the Court to give Defendant's
Requested instruction lio. 1, deprived them of

a substantial Right, the Right to ' DLFAND!
themselves and to their Constitutional itight to
"DUE rROCHuSS OF LAWY, grarantedd them by the

ourteenth Amendment to the federal Constitutions

in their presentation of evidence in regards
to Alibi, Appellants proved beyobd a doubt by
the State's own witnesses that they were in
Oklahoma on the morning of liovember 26th, 1955,
(Tr. p. 262, L. 2-5.) And the State's witness
documentary evidence that they registered at
the WAYSIDE wUTEL in Oklahoma City, between

6:30 and 7:00 O'clock on the evening of the
'29th day of liovember, 1955 (ir., p. 271, L, 13-20:

Page 281, Line 1-7; . 282, L. 25-30; ¥. 285,
LO 5"6.)
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The ®vidom o in=mmis cose shows that the
alleged robbery in walt Lake City took place at
between about 1:40 P. M. and 2:00 ¥, LI, on the
28th day of :lovember, 1955 (Tr. pi 75, L. 19-22;
P. 76, L. 9-18.) therefore the time elapsing
between the robbery at about 2:00 i, i, Salt nake
time, and &:00 Po N. of the mext day

Oklahoma Ciyt time was not over 28 hours,.

In his sworn AFIDAVIT, iir, ALDON dJ. A0DERSOL,
the vistrict sttorney of salt Lake County, -tate
of Utah, at ‘rans. pages 18-19, &I/ESTS

in Two separate places that the round-trip
distare between CKL.LHOMA CITY, OKLaHOLL, and

oi4LY Lakw CITY, UTAH, is 3, 920 miles,

Dividing by 2 leaves a one-way distance of

1960 miles, and appellants submit that 1t is

next to impossibel to travel by car the distance

between walt Lake City, Utah, and Uklahoma City,

Oklahoma, in the time of 28 hours, in the winter-
time, on the 28th and 29th days of lLiovember, over

the mountain roads that must be travelled.

( 46 )
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also pe¥inent is the f£&¢t that State's vitness
MINLIE LOLS BROWN, testified that when iAppellants
registered and stayed the night of the 29th of
November, 1955, at the ./jayside nlotel in Okla-
homa City, Oklahoma, that she observed their
car, that there were BUGS SPATTLRS and uwUD on it
(Tre Po 274, Lo 5--14; P. 279, L. 2~4, 27-30.0
That she drove herself, and she had observed
the presence of BUGS during the driving in
Oklahoma Uity and thereaboutsi(Tr. P. 274, L.
22=-27.) That it happens (BUGS) during the early
evening anf night (Tre Pe 275, L. 3.)
Appellants submit that it would be very unlikely
for them to get any 'BUGB' on their car on a
drive through the mountains on the way from
Salt Lake City to Oklahoma City in the wintertime
during the night of lovember 28th, amd the day o¢
of liovember 29th, 1955, whereas if they led
stayed around Oklshoma City and Tulsa as they
testified they did during that time, or even
if they went to Tennessee, and robbed the "Boaré
of Education" there, as the State of Tennessee

Library Services and TL’W)/()E{&?U//77/“’1'(’(/ by the Utah State Library.
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by it's DeTvrTMEr-1faindt them charges, then
they would probally have accumulated lots of
BUGS on their car, as both Oklahoma City and
Memphis are, as any Llap will show, over 400
miles fubther South than 5alt Lake City, Utah,
which has NO BUGS on it's highways on the 28th
and 29th days of liovember; And TOWNSEND testi-
fied that when they were running around between
Meeker and Chandler, Cklahoma, that some of

the roads they were on were dirt roads, and
everyone knows that it is easy to pick up Mud and
Bugs on dirt roads, or out at a farm, like that

where they were arrested in Qklahoma,

All these matters tend to prove, Appellants
submit, that there is merit in their conten-
tions that they wer3 in the State of Oklahoma
when the alleged robbery tdok place in balt
Lake Gity, and that in a 'Fair Trial*; one
in which their. Legal Rights would be respected
they would in all probability be acquitted.

And they submit, that for all the reasons
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and authorities cited herein, they have NOT,
in any sense of the word, been given a 'iair
Trial' as guaranteed by the Constitution.

In the case of- OTATE v, BIGGS (Or, 1953 )
255 P. 24 1055, at bottom right of page 1063,
the Supreme gourt of Oregon Held:

" (14) Denial of a fair and impartial

trial in a criminal case, whether the crime

charged is either a felony or misdemeanor,

would be a violation of the “ourteenth

Amendment to the federal “onstitution,
It would constitute a denial of due processe.

"1
IN CONCLUSION, Appellants sybmit that they

have shown good cause and sufficieint reasons that
accordiﬁg to Law and the DPecisions applicablg
thereto; their Gonvietion should be Reversed;

and an new trial if any, accorded them in which
their Legsl Rights may be respected according

to Law and Justice,

Respectfully submitt&d by:
_ﬂgm&f}l_' M’_ﬁ_’
Frank Delano Gay,

Oliver Towns

Wi%lle Olen bcott T
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