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IN THE SUPRM COURT

OF THE ﬂTATE QF UTAH , |
Lot Kﬁ g oL ks haled

TR oorsel Judgenh
THE STATE OF Hﬂ.ﬂ.: ) ek B Y G
«+ie: Respondemb, )} uxbtl' @ureTs

'?‘;; &’} {11

«vSe oo . ) et Case Noe (B«

FRANK DELANO GAY, )i, swiss 8565 o,

OLIVER TOWNSEND & .

WILLIE OL4N SQQTP, )% Aroeddesy o maow
APPellanta, } cog® Brde? anpel e

Lol W : ' | oy e

REELX EB.I.EE OF ARPEEL

In his 'Brief of R&&pmlﬁmt'; the. ..
Attorney Generel spparently is trying %o
lead this Honorable Court awny from the resl
issues of this ,eaae; whiah does nob concern
1taelf with whether or not there was suffi-
ent evidence %o sustain a conviotion, but
which conoerns only matters-of LAW and of
CONSTITVIIONAL RIGHT; Therefore Appellants
eonfinc their Reply Brief 4o only seversl

of Baapondent' g Pointa as follows:
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In his Point i:ﬂat page; 5&.401‘ his Brief,
Respondent elaims that.the trial Judgess
brief ahsence from the beuch wes'not pre-
judloial, and ne%

This subject was: cavarad@mt pages 33~ \\\\\\
3% of Appellent's Brief, umder POINT, TWO, »
assignmento{i), -8ad the Appellants did note
claim that thestrial Judges':
ory But that it.was

one of a mumber cited inﬁﬁgpelianﬂ'awﬂriefgxm
at pages 32 tﬂ@iﬂg@ahat%t&kan together denied
t&amn&heirg;@.mwiﬁutiaﬁa&,xigm&@tm@a&?Fair%g

LAx3:

reveraible orroPeqy i -

be Drﬂmm, ax-,a, when sombined as:in: the
instant ma, a8 poifted out in Appellant's
Brief, POINT TWO, pages 33 to 49, under
lﬂﬂlmﬁs (1) %o _{ix), plainly very preju-ci
dicial,and calkctively eenatitube-reversible

error, . See, t.he case.: of:

T S gt

STATR v, W, 11 Utah mm, «%lﬁ’&“?. 24 9’?8'
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e o, Tr L | aaeTinE
Under his Foint*?wu;aﬁt-pp. 4~5;.&ham@
Respondent alaﬁma~ﬁéaﬁ Mr.gekxiatanéan &iﬂaﬁﬁéé
not commit Perjury in testifying that he up
observed a YLineup' of Appellants
in the Salt Leke City Police Station,~" Two
or Threa daya“'anﬁ ¥ arcouple of days alter
the robbery® on November zam;_ 1955; whereas
Respondent admits that such a *“ineup’ took
place bn December aﬁaﬁ; Three (3) waeks aftere
wards, Regspondenticlaims thet this.wes only
& 'Lapse of memery':by iir. Ohristensen and!ss
15 normal; Bus Appellants submit thes-this
error of over Thres (3) weeks out of mewm
of 24 days‘elapsing detween the time of the
robbery on Hovember 28%h and-the 'Lineup' on
the 28nd of December is too great’an. errow
to be called a 'Lapse of memory', and certainly
is HQT,nbEmal; but on the ocontraery is Jjust
plain PERJURY, ¢ were Bhoy plewurss o

~and others

Respondent quotes: somé of the testimony
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-{ 4 )~ ,
of lir, Christensen at page 4 of hj.a Brief,
but he forgob sama.too; for the Transoript
shows that Mr, Chriatensen!after-ﬁkﬁ@%&h&&g
the alleged robbery, seid (Tre pe 97, Ls 9-20}):
" Reseo a8 SOQN a8 they ren out the door
1 called the polices « o o o
Q Now after the police ceme did you
have occasion to have a talk with
Detective Duncomb?
A Yes , yh huh,
Q@ And what happened &t that time? . .
A He asked fu; a description,
NRtZEMﬁxgn Objaection %o anything
he sald or asked, It is hegrsay.

’ﬂm ccvm Well you may prosced
with.mhat you .are answering, The
abjectian ia overruled as to that,

S
R

| A Well, he askec‘t the general appearance
of the pecple and he had some pletures,
fifteen or Lwenty. ‘

kg 3T

Q@ And what were they plctures of?
A All colored people, ( continued)--
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" Q Did you exemine those pictures? &

A Yes, we

Whereas STATHE'S WITNESS

a reputable Police Officerin Salt Leke City

for many wm,mmm aalled to the Loan

Company to investigate the slleged mvery;

and who was in cherge of; the cese throughout ,

testified as follows (Tr, De l&e; Le 2.61;---

Pe 13?, Le 4.)’ o o

Whom dia yeu meet an, that occasion?

A Where?

@ A% the Credit mtmal Loan?

A There was two girie and Mr, Gibbs.
f And what wes the emotional state

of uiss Berguer?

MRy HATCH: ijectien as calling
for & conelusion, I think he can
tell what he ogggwed.

THE GQUERT: .well'; with that

_f‘g 4«;.,‘,{ oW ‘ e

understanding he may answer,
{cont, )--
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‘OOD. o’
" A Both g&r&s were very upset, crying

and very frustrated.
Q Were you able to gat information
from khent

, N’O Bj ] ?‘ ' ‘&i}ﬁ:}y }:. L e ﬂ:%,,g,“ ; b T Lk ER

§ Did you get any information from
Mr, Gibbs and ;@r.*’*”“ Christensen?

And at Tranﬁcxipt page 151, it ahawa nhat
Dmteﬁtive Buncomb ﬁestif&aﬁ,lines 5~B -

* @ But t® the best of your knnwledga
there had been no lingups prior to

g% bhat $ime ( Dec.22nd), is that

' oarreqt; with reference to this

orlme? L Ty

A  THot in Salt Lake City there hadn'

~ beuns

.. & HNow you say you didn't telk to

Christensen qn'th@ aﬂth; that is
you didn't nhaw him.piaturaa? (oont.)~
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{cont, )= : ( - e B %W, :

A _No 8ire " wﬁfg\%m,

i
And at page 131, Lines 1.5-19, ﬁaeﬂi&.’m

Dunocamb’ s tes*bimmy ccmt;mues.
"Q Hay I see those gxiatumﬂ you haye
in your pa&keﬁ? Tmse are the ,piamma
that yxz showed m. Gibbs thrm on

the za-m, is that carrect? | |
A Al.l that was @ma&mm gaw zsham..

QR On tne zawa* o i B

- T P
Y ,‘,i ’; n PASETSC I

A HNot cm 'L;ha 281:31. r, 6

"y

State’s wamas; Mr, GX the mans

of the Losn compeny testifisd that when he

left to got his noon sandwich, he mm the
Office in charge of My, Ohristensen (Tr, P .75,
Le 28+85,) that Miss Bergner and Mr, Chris-
tensen were in the 0ffice (Tr. Pe '?9; Le28=24, )
that when he retwmed 15'or 80 minutes later .

he found the 8ff4ce in a M%@,M’ mmmmn,

I,ihr'(u:\'S(’/'\l Tec) ed by the Utah State Libra
- ”‘"f'l /H'm &7‘([(’ may contain errors.
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with My, Creer, a gustomsr, eonsoling the
Cashier who ®eid : "We have been robbed", but
there ie NO mention of why Mr. Christensen
disappeared so suddenly; 80 that it took
Deteotive Duncomb several days to locate h:im;
Just when he was needed mgat, as the ONLY person
with informetion regarding the robbery alleged.
The fect remains that iir, Ghristengen lied
on the stend about being at the Loan -fr:!..eﬂ and
locking at piotures, etc, when Detective
Duncomb end the other Officers ceme %o the Loan
Office in respme toﬁmtjm cnll that it had been
robbeds  Perheps there was some exouse for
Mr.' Ghﬂsben;en skipﬁping out before the Police
cam, and staying away for several days to

E [..f;

neke up his story, but Appallast submit thet
there is NO exouse for Mr, Christensen lying
by testifying that he was still at the Loan
Office when tha Police came, and looked at

piotures at th—a"h time with Detective Duncomb,
The testimony of STATE'S WITNESS Detective

¥

DUNCOMB shows that Mr. Ghristensen was NOT
there, am aia EO'L‘ then look at any Plctures
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nursery rhjms : | |
" Thirty deys heth September,
April; June andkm_ vambel

T B

The Perjury of State's Witness CGhristenaen
having been proven:by STATE'S WITESS ﬁaﬁae‘éﬁw
Duncomb; And State's witness Hunteyr having
perjured himself b;f vestifying repeatedly to
an impossible dat.,a; the Blst of ﬁavamher; the
Appellents repeat, as in taeix@&@pellan§'s
Br&»r; pagas %, g 9»3a) and cases oited, that
a eamviﬁﬁian; gueh es the,instent ﬁn&; tainted

>ERIT f CANNOT stand, Seet
WUIHT PARFY v, SUBVERSIVE ACTIVITHES
CONTROL BOARD {1966} 76 8. Ct. Rep. 663,a%: 668,

W e W o W e

In his CONCLUSION,at page 9, Respondent
,. ) . . Ei,f; oy i
mekes the statement: *

. oy o

% Appellants have raised many points
which we feel are patently withous
merit and which conssquently are not
Alspussed here. The questions they
raise were questions for the jury,.,, ™"
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Wlan’b’s point ml‘b tlwb they only
raised Two ma:or POINTS, at pag@a 26 and 32
of thsir Appeallant's Brief, although each
hes a number of assimenm of error A.ml |
submit thet they, being Constitutional POINTS
obviously heve merit, all the mnre obviouﬂly
because the Respandem s Qespite th@ several

o

exstwicma of t&m@ in whieh to File his
B

Brief, ha® NG‘I’ bean able to answer Appellant'&

eontmtiam ham c.mt by the Reaarﬂs.
R air e

And as for r.hwe q&amim they raised
being for the JuI‘Yo ﬁppem;ﬁﬁ submit that
their POINTS are matbers of LAW, and therc-
fore NOT for the Jury; For ex%e/ 5%@111:3@11
under POINT? TWO-assignembnt (v), Appellent’s
Brief pages 36 to 40, that the Trial Court
erréd in admitting end not csutloning the
Jury to diamgam the large amount of ' HEARSAY?
evidence and comuents of bm‘be s Counsel is
surely not & gquestion to be awidea by a jurys
Kor are POINT TWO assigments (’wi}. (vii) ana

(vﬁ.i), at pages 40 to 44 oi’ Appallm'a Eriaf,
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