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IN THE SUPREME COURT
OF THE STATE OF UTAH

THE STATS OF tm,H, )

| Raspundent, }
. . },,.

)

)

}

FRANK DELANO GAY 8565,
OLIVER TOWNSLND &

WILLIE OLEN SCOTT,

urt of the State of Utah, the Appellants
mm end prey that 1%

their conviction abtuimﬁ by ‘me nowing

of ! PERIURKD * mama is without *Bue
Process of Law ', is erroneocus, and ocm%;rm
to the‘umil.aatahli@uue.ammiﬁimnﬂ of the
Supreme Court of the Uaitea &mm.
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SROOND o=~ Appellants submit shet this Honore
eble Court is in error in holding that a
Clienbl/itnoss mey be forsed to Mmlm;

what were of nececsity privileged confidential
conversations he had with his mmm, as
mh; made in propering his esse ofor Trial,.

THIED.~ Appellants submit that this Homoreble
upholding the error of the

Trial -Tu&m in }.%ving the Gourtroon

harmless, is mms‘h the M@k of the
Authorities, especlally those cited by this
Honoraeble Court at mid page Two of 1t'as Opinion
That this error of the Trial amm;
with others was instrumental in Denying m
the ﬁefwﬂanw maﬁ.r Constipggional mgw to ‘
a 'B‘aﬁ.r mm , and is mfeiaible erroTs <

POURTH o~ Appellants teke issue with this |
Honoreble Court's statement at the end of
1t's Opinion that:

" Other eonmtentions of defenants do
not merit discussion, "

-
St 1 by the S.J. Quinney Law Library. Funding for ion provided by the Institute of Museum and Library Services
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Appelient®s contend that their ' other
contentions® did merit dismsaim; end are
good grounds for Boversal; That the Decision
of this Honorable Ceurt; which d4id NOT respond
to or consider severpl meritorious contentions
presented to 8% on matters very preludicisl
to sppellant®s, which Denied fzhm their
Foderul Constitutional Right toc a 'Fair Trial
is erroneous and contrary to recent decicions
of this Honorable Supreme Court of the State
of Utehy

The Firgt of these contentions is the matter
of the introduction of very predjudiciel
THEARSAYY testimony end Exhibits ageinst the
Appellmt’s , sontrary o the ruling estoblishe
by thisa Honorable Court in the comparable case
of - STATE v, NICHOLS (Utah 1944) 145 P, 24 802
cited at page 32 of Appellant's Brief

The Segond contention that wes subaitted
to and ignored by ﬁhﬁ-a’ ilonorable Supm
iz the mottor & the ' INSTRUCTIONS' given
and refused by the Trial Court on the Defe

Sponsored by the S.J. Quinney Law Lib
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of ' ALIBI ', which resulted in the Appellant’
being DINIED their Constitulicnal Right o a
TFALL Uil L' under instructions glviag the

LAW applicable to Gthe evidemns in the cuses
.ﬁ.pgelxmt'a submlt that the case of -

STAL. Ve WHITELY, 100 Utah m, 110 7. 2d J,
citod at page 45 of Appellant's ;am, is

ample euthorilty that this cese should be
Reversed because of the Instructions given

and rofused.

For the foregoing reasons ceot’ fﬁ.‘;’.”th: ond
vhich cre herelnafter set forth in detail
in corparison with the Opinton of this
Honoreble suprenc Court rendered on the
24th day of Jenmuary, 19067, egainst ﬁppeumﬁ'ﬁg
They submit that upon the Authorities nereine
after srumnitw&; that they are sntitled to
& Rehearing on Appeal of thelr easa; ond a
Reverssl of the Trials vourt's Judgment or
a Jew Trial im walch their Legel and
Congtitutionel Rights shall be respected,

A

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services




FIBRST .- As %0 Appellant's contention that

this Honorable Court is in error in upholding
their oconvietion tainted with PERJURED teatimon
This Honorable Court otetes et top middle of
pags 1 of it's Opinion that :- -

% Complaint 1s made thet convietion of
defendanta was obtainea by ﬁhﬂ use of
perjured testl r which was known to be
untrue. It muat be conceded mm the
record conteins some testimony whieh

re %o have h&aa recklessy glven

‘some which would amam* to be incorreet
sinne with regpect e inony
some of the stm'a ﬁma amtmﬁict
other witnesses for the state. Howe
we are not mﬁmm to attach mr
perticular significance to the testinmony
since it is apparent thet &t could not
have prejuddced the rights of dcfendants,

The q,uemian m‘i aradih*lity of the
witnesses ig for the jury. The contra-
dictions were a&tt&a& by their verdict,

This Honorable Court evidently wishes to
avoid the use of the word 'PERNURY ', by
it's use of the worda:

",s« the record contains spome tastimony
which appears to have been reckbessly
given end some which would appesar to be
incorrect since with respect to some
testimony some of the state's witnesses
contrediot othor witnesses for the Btatg, »

Sponsored by the S.J. Qui Iu\\ Li / f / vided by / I f and Library Services




Y am ww

But such woxrdme ocannot conceel tha feot
thet ourtain State's witnesse lied on the
witness stand and committed ' FLUWURY *, aa
provea by the contradictory testimony
other STATE'S witnesses; In particular it
is proven, as ast forth in Ap
pages 26 to 28 and Reply Brdef of ./ppeliant's
pages 3 to 9; that m. CHRISTERNGSEN, the sole

ant's Brief

camplaining witnesa, coaniited PEURY asg
proven by the testimony of State's Witneas
Datective DUNCGBE, and without the I LRIURY

for he is the complaining aﬁ.%m, the only
one to describe the so~called Sobbery ol
himself by Appellentes The Information in
this ocmec (Trans. peges 10 and 13) ohargos
thet the Appellants:-

“,ee Yobbed Ronald Williem Christensen, "
the same overzealous Mir, CIHISTLCEN who
PREJURED himsclf on the wiinecs stand,

Agidc from the very prejudicial 'Hoarsay!
testimny of btum' 5 mmm ble mmma, who

Sponsored by the S.J. Qui

m and Library Services




ey -
PERJURED himself by repwatedly testifying to }
an iumpossible dete, as set forth in Appellami's,
Reply brior of Appellant'
pages 9-10; The fect remains thet the cntire
case against the Appellents is bused solely on. !
the sesitiuony of v, ﬁﬁﬁ&ﬁ%ﬁ%ﬁww; the coup-
laining witness, whose testiuony is tainted
with proven PERJURY, so that 1t CAMNOR in eny
way be seld fhet his testimony could not have
projudicied the rights of the Lppellantse

But this Homorable Courd ovidently has ignored
this foot, for i platess-

Brief pages 27-:8 and

2 The contredictions were settled by
their (the jury's) verdict. "

MOOLEY Ve iI0LOLE, 894 Us Us 105, 55 Se Cbe 340
79,5 Blde 791, HILD that a econviction that
was obteined by the use of 'Perjured * bvidenoce

was UOT 'Iue rrocess of Lew', bul a mexe
pretonse of a triel.

Twenty=-two yoars have passed since the Hooney
case, supra, but the principles expoundad

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
i Y administered by the Utah State Library.




therein have groun stronger with the yesrs,
so that at the present time the Supreme
of the United States unoqui

on other evidence; Hor can it be hedl phat
the Ferjured testimony did not prejudice the
rights of the defendant: |

fall as e whole,

In COISMUNIST PARTY Ve SUBVEESIVE ACTIV]
CONTROL BOARD (aprid Wy 1956) 76 sup Ct.
Repa 66:3, at mid left of page W,, the
Supreme Court of the wm States HELD:

:lmgg) i &m&mh -
2% T8 m Y
patiﬁaner wes in aprt the product of
three perjurous witnesses, it ﬁm mt
remove the taint for s z'avi aring
'ea £ind that there is m:w inmﬁnt m&-
w ; the Board® a findinge
in fact comw »%ﬁﬁ per-
teatifying in obher ca&z% on Bube
em: mttexs 4 tamﬁ.nlly like thet of
their testimony in the present procecdbag-

ings, their testimony in Ma pmweding
is mmmm discredited and the Boardts
detormination must duly teke this fact
into w&m@. We wmot yam upon &

dmony,

um and [.i/wg'\x'r‘\ Gl ‘ ) [ ] [ X ®




LA

(eontie}eee™ Ve find it n wam to dispose
of the case on de wo do,not
in order to aveld a mtitutianal adw
Judicotion but besause the fair adm
istration of justice requires im dinoa
voversal is thus demanded, howevesr
do not reach the eonatitu‘mml msues.

"
In MESAROSH v, UNITLD STATES( November 5, 195

77 Supe Cte Reps 1, &t top right of psge 5,

the U. 8. Supreme Court seid and Held: 7 =

" (1) Either this Court or the District
Court should accept the stetements of

the Solititor General as indicsting the ‘
mreliability of this Goversmen taﬁaa. L
The quostion of whether Mﬂ mﬁm - !
ness in '&hﬁﬂ@ punol ng; -

stituted Jury f by
paychiatric Hﬁ%ﬂfﬁiﬂﬂlnﬁulﬁgkﬁ no metes v
rial difference here, VWhichover explenc=
tlon might be found to be correst in this
regerd, lazzei's credibility has been
vholly diseredited by the disclosures of
thoe 3&1&.&&%@ Generanl, No other conclu=-
sion is possible, The Adignity of the
Unlted Stateﬁ Governnont will not perw

mit the conviction of any person on
tainted- testimony. 7This convicitlon is
tainted, and there cen be no other just
resulé %han to ocecord petitioners a new
miﬁl-o

And at left side page 7,(77 8. Ct.) the
U. S. Supreme Court comtimied:

4 e H@I’@ on the

crbher hand m a amm:m case, the orige
insl ﬁ.naer of facts wns a 5‘ury. The dige
trict judge is not the proper agency to

{ 0@‘&,) sep

ng for digitizati ‘ovided by the Institute of Museum and Library Services
v the Utah State Librar)
in errors.
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(cont.)es" determine that there wes sufficlent evi-
damc at the triel, other than thrt aiwn
¥ Momocl, to ﬁuﬁt&in a ccnvicticn of any
of the pa%itianera‘ Only & jury can dee
temine vhat 1t wanla do on a different
Body ol m&ema the Jury cam ne
lo..z.gc” act in im CoSCe Fop L3 TCH=
11 as that stated in tha DIrC=
ceﬁing' pmgmm if on a remend tho
nistrict Court should rile tlm.t the veiw
acainst some of the petitioners
condd stmzd, wmu:!.& be obliged, on &
subsequent §opedk, to reverse em&. at that
*;m; that & new trial be

e

i ¥ $C %ﬁ@ﬁ
granted,

ellonbs aumfa that the mmmmg
ceces cited syprz, are the *m of the L&mﬁ'
on cases involving *Perjured m.ztimany'. and
that the instant cece chould be mmsef in

accordonce therewithe

SECCID.= {8 To Appellapt’'s contention thet
this lHonoreble Court is in error in holding
thet o Cliembliitness moy W;bce forced to dicclose
his contidenticl converseticns with his
kttorneys made in preperetion for Trial.

Rear the botitom of pege 1 of it's Opinion,
this Ionorcble Supreme Uourt stotes:

Sponsored by the S.J. Quinney Law Library. Funding /m[gi/ilfQJm\ M) by the Institute 0/‘ Museu nd Library Ser
Library Services and Technology Act, admir // the Utah State Libra
Mach ated OCR,



" Certainly defendent 4id not comminicate
; g W information imwdaﬁ 0

Perhaps the writer of thes Court's Opinion
in the inatant case did not wealize the far-
reaching Ilmplications of this aw‘&mw; for
it in effect holds thet nothing » Client may
say to K& Attorroy in givinzg him the data
and information neeeded to prepere for Trial
is eonfidentiel; As every Atlorney knows
nearly every m’m@; a lot of verbel infoman
mist be correleted and condensod down before
% is put into writing in the form of an
Affidavit or Liotice; And &wm
all such Qanvarﬁatianﬁ; obher thean those
expressly used in such Affidavit or ot %,
should be considered privileged communica-

tions mede in preperation for Trial.

As stated by the Supreme Court of the United
Stam; in the lesding csse of- HIGEMAN v;
TAYLOR, 329 U. S 4%; 67 Se Cte 305 at :sas;
this 1s the " work rroduct of the , sl
is free from intrusion by opposiag parties,

ion pr the Institute of Museum and Library Services
ministered by the Utah State Library.
contain errors
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- 3_3 -
THIRD - In regards to this Honorahle Court's
uwpholding the action of the Thal Jhage in
leaving the courtroom unejourned , in effect
turning the proceedings over to the Bistrict
Attomey; ' to thercby fmpress the jury end
prejudice them ageinst the Appalla;m; they
submit again thet the Triel Judge by his
action lost jurisdiction of the proeeedings,
and even if the record shows no objections
made by them againest this mmhm’ima em&uct,"
nmiﬂemg that they mmm mﬁ Wic@ their B
@bjaetim to an mty :ﬁﬁ, mm. the _,

5 submit that mch a%ma should b@ |
condemned by the only affwtim my pos aihla,
by & Reversal of this aafm; In iﬁ'a Opinion
at mid page Two t0 page 'x‘ma this Court cites
the Authorities of 3 A, Fur;; Title kwm
and Errcr, Sece 1058, page 6073 and the case
of RIDENOUR v, STATE (Okl,Cril, 1951) 231

!

|

5wy . Col
. ol

i

Pogﬁ 59-3, both of which rmmdly

practice as mmible BETOT.

Appelle:ts submit thet their failure to ab,}aut

Sponsored by the S.J. Quinney Law Library. Funding for digitizati ‘ovided by the III\‘/I/IH(’{lflfU\ nd Library Ser
'y Services
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to such maumrized Wue‘b on the part of
the Trlal Judge is not a weiver of their nm
In the case of STATE Ve MARNI Qﬂ. 19 Utah 505,
57 Paos ma. at 5%3, 45 L. B.7A 638, 75 Am, \
Bte Rep. ?ﬂﬁ, this ﬁm HELD:

" , o Thet which the lew recuires and

and makes cssential in the triel of persona
acmmeé of a fa?mny ﬁanmt be awmmeé

to 8 *Fair ﬂmp Mm an impartial jur:

held undeyr contrfl of the:itrial jwa@ ab mry
eedings} That the tricl judge

by ks action i3 leaving the courtroom withou

proceed, " thereby espoused

State and prejudiced that of the d@femdmms |
in the eyes of the jury. and such amaim, the |
Appellants sontend, does mot furnish the basis
for a 'Fair Trisl's




FOURTH o=
Honorable Gcmrt‘s gstatement ad t&m gnd of
1t's Opininn tha’ts o

® Other con¥htions of defendants do

not merit dlscusaions

"
An ges.k.lan‘*a aonmm that mai'f‘ * obhor coubene
tiom®! DID merit ei sauaszz.dm, and are gond
verssl of this eaﬁe, thot this
Court 4s on error in m: ocmsmermu them,

LB
T.TWO, ot page 86 of Appel 1&%’1
Brie.f; thoy urced the follow
of error:

* (v} The Triel ﬁm erred in mmitﬁmg,
and in mt cautioning the jJury to
YIEARSAYY Evidemce and coumments
of dtatels cmm:s‘el; tims depriving
the Perandamt's of their aammm-
tional figat to a 'Faly Trial? by
an "Impartial Syt on Legald
Evidence. . e

Ang sselignnent

vided by the Ins > of Museum and Library Services

/“/[/\ [l
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Among other things under this asaimt;

Appellents pointed out in their Appellmtts

Brief, pages MQ; how iir, MOIBALT HURTLER,

the witness who FPuiUiud himself Ly repsatedly

tostifying vo an impossible date, in his zeal

to convictithe defendants at any cast; wes

allowed to contribute lerge

smoaunte of vory
prejudicinl YHEARGAY® tamimny

%mm at Reporter's Tremseript.pag

line 13, he wes allowed to testify to a

*conversation' ke allezedy had, which wes

never verified, that as a result thiereof he
made & Saamh of Bufe Anderson’ _

@R, whcere he stabed he found a 4 45
pistol under a pile of hay, which was in FO
way ever comnecied with defendanty Yet Mp,
HENTER was allowed to cembinue describing
the m, the shells cnd clips, which verc
hendled back ond forth before the Jury (Rep,
Trense ppe 191; 192,.) thet vhey vere mayxked
ag Rxhibits (9); {20} & (11} amd offered es
Bvidancc (BRep. Trams. pege 194) to which
objection wes made.

d by the ndin, / - digi sti
1 / S / T *hn / -! / // the Utah State Libra
\r/u(‘/un('-}, /()( R




5
SR

- id =
208-»305, Hire mmmn cleimed that defendants
were ﬁmwlina eround *wearing cung! but aﬁmi&
ted that he aida't know enything about 1t, that
1t was Just something that he m& been tolde
hile . Exhibits {9}, (iﬂ) & (11}, the g;mn,
| ﬂmllﬁ m clips lw in fmt of the Jury

ine of g@v&rﬁl more

ly at Rw« Trense page
328. Mm l to 13, wa refused to ,m,
them as evidence, bm: tm M. m.. were allows
ed to rempin in fmnw of the Jury, mﬂ vere No
withdrawn until after the Jux-y m bmm glven

evidenco against the defandas pBnd el
by a lot of very prejudicisl 'HUARSAY' teati-
mony; none of which the jury was oaktioned
ddsregard, Appellants submit that this

very prejudieial 'IiZARGAYY evidence and

nding for dig provided by the Ins e of Muset nd Library Ser
q iste M/ the Utah \ e Libr
ay




18, et0e rondored & ¢

Exhibits of @, ahel
*Pair Trial' by an Impariisl Jury impossiblce
Appellants wish o call attontion o te
fact that the foregoing contentions were in
no way ﬁismted by the Attorney Ceneral in

nis iespondent's Brief in this casel”

And Appellaniia wish to eall this Court's
attention to the fact that ia the msarly
ideatical ﬂa&@ of STATE ve ﬁiﬂﬁﬂLﬁfUﬁﬁh.lgﬁm}
145 P, 24 802, in which & * “un' “was sought
be aonneccted with a , } by this same

mac this Court

g

A ’;z,_'{vé";*;r‘&,

l@fbce was alrcady done by ‘ﬁhw in-
imny. es will bo obsorved.

¥ Hed w the .mry. *&mn Imﬂ. 'l;he ina’i. il
splained lts incompetenay .to the & “HH
M and instructed Gtuew cxpressiy to dis-
a8 -»s it, it ic doubful that the injurdous
sffect could have Mm OVETCOIIB, "

? k) w"l’

Appellants submit thet thoy have the seme
question of LAW in regerd to THEARSATY #mi,.

mony es wes present in the NICHOLS mm, supm,
and it was error fm‘ thia Gmw% ta !.MM it,

Sponsored by the S.J. Quinney Law Library. Funding for / / ided by the Ins /'ll ind Library Services
1_1'/7/'11/')'&'/' nd Technolog / // the Ut /\ I/
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The next contentions of Appellants ‘that were
pubmitted to and lgnored by this Honoroble .
Court, were the matmm of the Trisl em'
Instructions gciven and me&. i e
In their Appallmrz'ﬁ E:c‘iw, unger NIZ"T 'P%,
they submitted assicnment (vi) et pag,e 40, end
the argunment thereon continues to page é.‘! Ly,
where thoey pmmwm aasai@ment (vit) men
continues to page &4, yhere m
copignment Koe. {ﬂii) m m ft‘rﬂ.al em's
Imtmebm No's 4, 5 and., 6, smctiml:r.
At page 44 of Appellant's Bri ‘ﬁh&:ﬂr submit
sasigmment (4x) compaining of the Tricl Court's
refussl to f“’ive m'mmw raquon

tion Hoyle T’m A ppellamt's ﬁ::'iaf. pase!

to 45 glves sll s

o
‘um\u

Court o icnore these contentions on the LAW
of the caseg.

FE A
it ‘

v 1
- 18 -
R T & ) E
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