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JURISDICTIONAL STATEMENT

Jurisdiction is conferred on this Court pursuant to U.C.A. § 78A-3-102(4) and

U.C.A. § 78A-4-103(2)(j).

STATEMENT OF ISSUES AND STANDARD OF REVIEW

L Did the trial court abuse its discretion in granting Daedalus’ and Silver
Baron’s Motion to Set Aside Judgment and Alternatively Motion for New
Trial when, absent any due diligence, they failed to show excusable neglect for
their second time in default during lengthy litigation, and when they ignored a
Notice to Appoint Counsel, and when they ignored multiple filings served
upon each of them both before and after default judgment was entered in

favor of Shamrock? :

1. Standard of Review

The Court reviews the trial court’s findings of fact for clear error, reversing only
where the finding is against the clear weight of the evidence, or if it otherwise reaches a

firm conviction that a mistake has been made. See State v. Goodman, 763 P.2d 786, 786

(UT 1988); ProMax Dev. Corp. v. Mattson, 943 P.2d 247, 255 (UT 1997); Cummingsv.

Cummings, 821 P.2d 472,476 (UT App 1991)

Absent a finding of due diligence, it is not within the trial court’s discretion to
grant relief from final judgment. The trial court may set aside a default ... “for good
cause shown,” but it may set aside a default judgment only “in accordance with

Rule 60b.” U.R.C.P. 55(c). See Calder Bros Co. v. Anderson, 652 P.2d 922, 926n4 (Utah

1982); Davis v. Goldsworthy, 184 P.3d 626 (UT App 2008)

This court has said:

1
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We will overturn a trial court’s decision to set aside a default
if it has abused its discretion ... “As a threshold matter, a
court’s ruling must be ‘based on adequate findings of fact’
and ‘on the law.”” Davis v. Goldsworthy, 184 P.3d 626, 629
(UT App 2008)

“The supreme court has previously defined ‘excusable neglect’ as ‘the exercise of

due diligence by a reasonably prudent person under similar circumstances.’” (Cite omit)

Otherwise, his neglect or mistake was not excusable.” Swallow fka Kennard v. Kennard,
183 P.3d 1052, 1058 (UT App 2008) (Mail delivery problems are not excusable neglect
when coupled with failure to exercise due diligence.)

2. Citation to Record or Statement Showing Issue Was Preserved in the
Trial Court;:

An appellant can challenge the trial court’s interlocutory order setting aside a

party’s default once a final judgment has been entered. See Zions First Nat’] Bank v.

Rocky Mountain Irrigation, Inc., 931 P.2d 142, 144 (Utah 1997); Davis v. Goldsworthy,

184 P.3d 626, 629n 2 (UT App 2008)
Shamrock timely filed its Notice of Cross-Appeal. (R. 891-893)

II.  Did the trial court err in reducing Shamrock’s claim by failing to consider
Shamrock’s quantum meruit claim?

1. Standard of Appellate Review:

This Court has said: “Whether a contract implied in fact exists is generally
considered a question of fact and we review a trial court’s factual findings under the
deferential, clearly erroneous standard. (Cite omit) However, we ‘retain the power to

decide whether, as a matter of law, a reasonable [fact finder] could find that an implied

2
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contract exists.”” (Cite omit) Uhrhan Const. & Design, Inc. v. Hopkins, 179 P.3d 808, 812

(UT App 2008)

2. Citation to Record or Statement Showing Issue Preserved in Trial
Court:

A court’s ruling must be based on adequate findings of fact, and on the law. (See

Davis v. Goldsworthy, supra) No findings were made on Shamrock’s claim for quantum

meruit,

III. Did the trial court err by finding Shamrock materially breached the contract
by failing to give written notice of a design defect in Daedalus’ specifications
as required by the contract, when Shamrock gave Daedalus actual notice of
the design defect months before the contract was signed?

1. Stahdard of Appellate Review:

Whether a breach of contract constitutes a material breach is a question of fact,

which is reviewed under a clearly erroneous standard. Orlob v. Wasatch Medical

Management, 124 P.3d 269, 275 (UT App 2005)

2. Citation to Record or Statement Showing Issue Preserved in Trial
Court:

Ruling of trial court. (R. 665 p. 25 ¥ 2)

CONSTITUTIONAL OR STATUTORY PROVISIONS

Utah Rules of Civil Procedure 5, 52, 55, 60, and 74 are set forth in their entirety in
the Addendum. Pertinent provisions are:

U.R.C.P. 5(2)(2)(C) - a party in default for any reason shall be
served with notice of any hearing necessary to determine the
amount of damages to be entered against the defaulting party;

3
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U.R.C.P. 5(a)(2)(D) - a party in default for any reason shall be
served with notice of entry of judgment under Rule 58 A(d);

U.R.C.P. 5(b)(1)(A)(iv) - by mailing it to the person s.last
known address; : :

U.R.C.P. 5(b)(1)(B) - Service by mail, email or fax is complete
upon sending.

U.R.C.P. 52(a) Effect - In all actions tried upon the facts without
a jury or with an advisory jury, the court shall find the facts
specially and state separately its conclusions of law thereon, and
judgment shall be entered pursuant to Rule 58A; in granting or
refusing interlocutory injunctions the court shall similarly set
forth the findings of fact and conclusions of law which constitute
the grounds of its action. Requests for findings are not necessary
for purposes of review. Findings of fact, whether based on oral or
documentary evidence, shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the
trial court to judge the credibility of the witnesses.

U.R.C.P. 55(c) - Setting Aside Default - For good cause shown,
the court may set aside an entry of default and, if a judgment by
default has been entered, may likewise set it aside in accordance

with Rule 60(b).

U.R.C.P. 60(b) - Mistake; inadvertence; excusable neglect;
newly discovered evidence; fraud, etc. On motion and upon
such terms as are just, the court may in the furtherance of justice
relieve a party or his legal representative from a final judgment,
order, or proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered
in time to move for a new trial under Rule 59(b); (3) fraud
(whether heretofore denominated intrinsic or extrinsic),
misrepresentation or other misconduct of an adverse party; (4) the
judgment is void; (5) the judgment has been satisfied, released, or
discharged, or a prior judgment upon which it is based has been
reversed or otherwise vacated, or it is no longer equitable that the
judgment should have prospective application; or (6) any other
reason justifying relief from the operation of the judgment. The

4
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1.

This case is about a subcontractor’s (Shamrock Plumbing) suit for non-payment
against a Project’s Owner (Silver Baron Partners), and against the General Contractor
(Daedalus). Silver Baron and Daedalus share common ownership and management,

(R. 900 p. 247-248). They shared the same office, and the same mailing address during all

motion shall be made within a reasonable time and for reasons
(1), (2), or (3), not more than 3 months after the judgment, order,
or proceedings was entered or taken. A motion under this
Subdivision (b) does not affect the finality of a judgment or
suspend its operation. This rule does not limit the power of a
court to entertain an independent action to relieve a party from a
judgment, order or proceeding or to set aside a judgment for
fraud upon the court. The procedure for obtaining any relief from
a judgment shall be by motion as prescribed in these rules or by
an independent action.

U.R.C.P. 74(c) - If an attorney withdraws other than under
subdivision (b), dies, is suspended from the practice of law, is
disbarred, or is removed from the case by the court, the opposing
party shall serve a Notice to Appear or Appoint Counsel on the
unrepresented party, informing the party of the responsibility to
appear personally or appoint counsel. A copy of the Notice to
Appear or Appoint Counsel must be filed with the court. No
further proceedings shall be held in the case until 20 days after
filing the Notice to Appear or Appoint Counsel unless the
unrepresented party waives the time requirement or unless
otherwise ordered by the court.

STATEMENT OF CASE

Nature of the Case

relevant periods. (R. 64-79, 253-255, 256-258)

5
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The Project was the construction of a building in Park City for short-term rentals,
which Daedalus and Silver Baron later decided to sell as condominiums. Construction
was in 2004 and early 2005. (R. 669)

In 2005, an unpaid materialman sued Daedalus, Silver Baroh,. and other
subcontractors, including Shamrock. Shamrock cross-claimed against Daedalus and
Silver Baron for non-payment of their subcontract (herein called “the contract) on the
Project. (R. 41-50; Addendum A-1)

Course of Proceedings

Daedalus and Silver Baré)n failed to answér Silamrock’s cross-claim, and their
defaults were entered in 2006. (R. 80-81, 82-83) They obtained counsel and the court set
aside the defaults. (R. 666-667)

All claims in the underlying action were resolved éxcept for Shamrock’s
cross-claim against Daedalus and Silver Baroﬂ. So, the trial court treated Shamrock as the
plaintiff, and treated Daedalus and Silver Baron Partners as the defendants. (R. 665)
These parties conducted discovery through December 2008. (R. 667) Thereafter, counsel
for Daedalus and Silver Baron withdrew. (Id.) |

Sha;nrock mailed Daedalus and Silver Baron notices to appoint counsel; and also
mailed several additional filings. (R. 256-295) Absent any response, the trial court entered
their default, and their answer and counterclaim were “stricken and dismissed with

prejudice.” (R. 281) In addition, Shamrock obtained default judgment against Daedalus

6
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and Silver Baron in the amount of $418,095.71. (R. 284-286, Addendum A-16) The
judgment was corrected for a typographical error. (R. 293, Addendum A-17)

Thereafter, Daedalus and Silver Baron hired a new attorney who moved the court
to set aside the default judgment. Without a hearing, the court set aside the judgment on
April 23, 2009. (R. 363-368, 387-389, Addendum A-4)

Daedalus and Silver Baron performed additional discovery. (R. 407-408)

On October 16, 2009, Daedalus and Silver Baron filed a motion for partial
summary judgment and a motion in /imine. (R. 432-435) The motion was granted in part
and denied in part. (R. 530-543)

A 3-day bench trial was conducted January 20-22, 2010. (R. 641-655) The court
issued its Memorandum Decision in favor of Shamrock Plumbing on January 29, 2010.
(R. 665-693, Addendum A-5)

Supplemental proceedings were conducted by the trial court to clarify its judgment.
(R. 710-755) The court received expert testimony from a mechanical engineer who
Daedalus and Silver Baron used to perform related v;/ork on a contiguous building. The
court also heard expert tesfimony from 2 of Daedalus’ employees. (R. 772-777, R. 903)
The final judgment in favor of Shamrock was entered July 27, 2010. (R. 798-801,
Addendum A-7)

Daedalus and Silver Baron moved the trial court for a new trial. (R. 830-869) The

court denied the motion. (R. 880-883)
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2. Disposition in the Trial Court

The trial court set aside Shamrock’s default judgment in the amount of
$418,095.71 against Daedalus and Silver Baron Partners. (R. 387-389, Addendum A-4)
The court partially granted a motion for partial summary judgment by Daedalus and
Silver Baron, finding that Shamrock had breached the parties’ contract, the materiality of
which was reserved for trial. (R. 530-543) Following a 3-day bench trial, the court
rendered judgment for Shamrock. (R. 665-693) The court conducted two supplemental
proceedings on April 6, 2010 and June 11, 2010 and issued its Supplemental
Memorandum Decision on June 15, 2010 (R. 781-789, Addendum A-6) The supplemental
memorandum decision was expressly incorporated into its final Judgment entered on
July 27,}2010. (R. 798-801, Addendum A-7) After noting it apportioned Shamrock’s legal

fees, the court ordered:

It is ordered and adjudged that Shamrock Plumbing, LLC recover
from defendant SILVER BARON PARTNERS, LC and
DAEDALUS USA, INC., jointly and severally, the sum of ONE
HUNDRED TWENTY NINE THOUSAND NINE HUNDRED
FIFTEEN DOLLARS ($129,915.00), plus prejudgment interest
in the sum of ONE HUNDRED SEVEN THOUSAND SIX
HUNDRED THREE DOLLARS ($107, 603.00), plus
post-judgment interest at the statutory rate of 2.47%; and

IT IS FURTHER ORDERED AND ADJUDGED that Shamrock
Plumbing, LLC recover from Silver Baron Partners, LC, court
costs of $4,400.00 and attorney fees of $45,000, for a combined
amount of FORTY NINE THOUSAND FOUR HUNDRED
DOLLARS ($49,400.00) to be taxed as costs pursuant to

U.C.A. § 14-2-2. (R. 799-800)
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Daedalus and Silver Baron moved for a new trial. The motion was denied.

(R. 880-883)
Daedalus and Silver Baron filed their Notice of Appeal. (R. 888-890), and
Shamrock filed its Notice of Cross-Appeal. (R. 891-893)

STATEMENT OF FACTS RELEVANT TO THE ISSUES
PRESENTED FOR REVIEW

Daedalus hired Shamrock to perform “HVAC and Plumbing work as described in
the Contract Documents ...” (Contract § 1, in Addendum A-1) Shamrock did not design
the mechanical, HVAC, or plumbing for the Project. (R. 669-670) Daedalus provided the
design and specifications to Shamrock, including the equipment specifications. (R. 670,
R. 900 pp. 100-102)

Silver Baron, the owner, did not apply for a performance bond, contrary to the
requirements of U.C.A. § 14-2-1 and §14-2-2. (R. 900 p. 249; R. 690-691)

At the request of Daedalus, Shamrock began work in April 2004, even though their
contract was not signed until June 7, 2004. (R. 669 § 2)

Early on, before their contract was signed, Shamrock’s Bill Payﬁe informed
Daedalus’ Roy Bartee that there was a design defect in Daedalus’ specifications.

(R. 674 9 12, p. 676) The problem was the boiler Daedalus specified for the Project was
incompatible with the water heaters they specified for the Project. (Id.) The venting of the
boiler was incompatible with the venting of the water heaters. They could not be

combined in the same fluing system. (Id.)
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Roy Bartee told Bill Payne to “work it out” with the Project Engineer, which Payne
did. (Id.)
Thereafter, the contract was signed. (R. 669) The contract provides:
10. SUBCONTRACT CHANGE ORDERS: In the event

Subcontractor finds any design deficiency, error in
measurements, or errors in the Contract Documents or conditions
which Subcontractor believes to be at variance with approved
plans, Subcontractor shall have an absolute duty to immediately
provide written notice thereof to Contractor ...

(Contract 9 10, Addendum A-1)

Having given oral notice of Daedalus’ design defeét, and beiné told to “workvit
out” with the Project’s mechanical engineer, Shamrock did not give additional written
notice when the contract was signed. (R. 674 4 12)

Shamrock substantially completed its work on December 18, 2004. (R. 681 § 21)
On December 22™ or 23", Daedalus toék possession of the buiiding and started renting
the units. (Id., R. 681 9 21, 22)

The contract provided Daedalus with remedies if they believed Shamrock
defaulted. (Contract § 15, Addendum A-1; R. 671 | 5, p. 672) The pertinent language
gave Daeda\lus “The right, in its sole discrefion, upon a tWo working-day written notice to
Subcontractor [Shamrock], to declare this Subcontract null and void, and to exercise any
or all of the following remedies: ...” (Id.) The court found Daedalus failed to give
Shamrock such notice. (R. 672 § 6, Addendum A-S5, p. 8)

After Shamrock substantially completed its work, Daedalus pressled Shamrock to

do additional work. (R. 677 § 14; R. 679 § 19) In addition, Shamrock worked with
10
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Daedalus’ engineer and the product manufacturer of the A. O. Smith water heaters to

remedy problems with the heating system. (R. 899 pp. 113-114) It was determined that
the pilot light assembly was defective on the water heaters specified by Daedalus, which
the court determined was not Shamrock’s doing at all. (R. 682 4 23)

There was no problem with the operation of the substitute boiler installed by
Shamrock. (R. 899 p. 100)

Under their contract with Daedalus, Shamrock was owed $225,000 in December
2004. (R. 899 pp. 45-46) Instead of paying, Daedalus claimed some of the equipment was
not installed correctly, and asked that it be replaced. (Exs. D-18, D-22, R. 687) However,
the “defective equipment” was never identified to Shamrock. (Id., also see
R. 899 pp. 101-102)

The contract allowed Daedalus the right fo revise the contract schedule.
(Contract § 9, Addendum A—i) Shamrock was required to attend construction progress
meetings. (Contract § 12, Addendum A-1) Exhibit BI.1.c to the contract states:

In addition to Subcontractor’s other duties under the Subcontract

Agreement, Subcontractor shall:
* o *

c. Cause a qualified supervisory representative (while
Subcontractor has personnel at the Project site and for two (2)
weeks prior thereto) to attend weekly progress meetings.
Furthermore, and not withstanding anything in this Subcontract
Agreement to the contrary, Subcontractor agrees to be bound by
such modifications to the Project Schedule as are discussed at the
weekly progress meetings unless written objection is made by
Subcontractor within forty-eight (48) hours of the occurrence of
such meeting. (emphasis added)
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The court found the contract was ambiguous regarding the scheduling,

(R. 679 1 20) and during the weekly progress meetings, Shamrock was often asked to do

different work by Daedalus. (R. 679 9 19)

Craig Barrus, Shamrock’s Chief Financial Officer, testified Shamrock was not
paid $256,785.96, and all of it was owed on or before March 2005. (R. 899 pp. 45-46)

The court concluded:

1. Shamrock did the work and has not been paid.
Daedalus has breached the contract by failing to pay
$256,786 and owes Shamrock that amount, less
whatever the cost of replacing the current system as
discussed below. (R. 6899 1)

7. Because Silver Baron did not obtain a bond, under
U.C.A. §14-2-2, as the owner Silver Baron is liable for
the reasonable damages as above concluded. Shamrock
is entitled under that statute as the prevailing party
overall to its attorney fees to be taxed as costs in the

action. (R. 690 9§ 7)

Statutory prejudgment interest was awarded from April 2005. (R. 691 9 8)

The court also concluded:

9. Shamrock is not entitled to the amount paid (loaned) by
Daedalus to Stewart, $46,871. Thus, the amount owing by
Daedalus to Shamrock is $256,786 minus the amount
owed to Stewart which Daedalus has paid, $46,781, and
minus the cost of replacement of the system installed
defectively and not bargained for by Daedalus.

(R. 691 99)
To determine what would be needed to replace the system, the parties stipulated to

providing the court with expert testimony from Knute Peterson. (R. 763-766) Knute
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Peterson was Daedalus’ mechanical engineer on the contiguous building, which Daedalus
and Silver Baron built after the building which is the subject of this lawsuit. (R. 903 pp. 5,
12-14)

Unknown to Shamrock, Daedalus had combined the hot water system built by
Shamrock, with the system in the contiguous building built by Daedalus. (R. 903 § 6)
Knute Peterson testified that the boiler and hot water system installed by Shamrock was
combined with the contiguous building. The boiler and system are still being used by
Daedalus and Silver Baron. (R. 903 pp. 13-19) The system continues to work. (Id., also
p. 42) But, if the system is to be separated, Peterson estimated the cost would be $35,000
under oﬁe option. (R. 903 p. 20) A second option would be to change the boiler and
fluing system (which was designed by Daedalus’ and Silver Baron’s architect and
mechanical engineer) and to change the water heaters specified by Daedalus.

To Shamrock’s surprise, the court allowed Daedalus’ Alan Wright and Roy Bartee
to give expert testimony about mechanical engineering. (R. 903 p. 32; p. 43) Neither man
is a mechanical engineer. (R. 903 pp. 38, 47)

The court issued its Supplemental Memorandum Decision. It found the system
installed by “Shamrock remains to this date in Building F and is functioning.”

(R. 783 9 1) The court concluded that the re-installation work would cost $80,000 and

concluded:

5. This expert opined that there were two options to
eliminate the induced draft fan. In essence the two options
were to replace the Rite boiler or the two water heaters. In
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the first, Option 1, there would need to be a new boiler
which he estimated would cost $45,900 and new flues for
- the water heaters which would cost $16,500. (R. 784 9 5)
The court also concluded that “the promise of Shamrock to give written notice is
not a dependent or reciprocal obligation tied to payment.” (R. 785 4 2)
The court found the sum owed to Shamrock was known and certain, minus the
re-installation work. (R. 787 9 5); also see (R. 691 4 8) “The sum certain was calculable,
now minus the re-installation costs, from April 2005.” (R. 788 4 5) Judgment for

Shamrock was entered July 27, 2010. (R. 798-801)

Facts Pertinent to Trial Court’s Error in Setting Aside Default Judgment

Discovery was scheduled to end in the Fall of 2008, but counsel agreed to extend
to the end of December 2008. Thereafter, in January 2009, counsel for Daedalus and
Silver Baron withdrew. (R. 253-255)

Shamrock sent a notice to appoint counsel to Daedalus and to Silver Baron
pursuant to U.R.C.P. 74. (R. 256-261) These defendants shared common ownership and
maintained the same mailing address throughout. (R. 64-79; 253-255; 256-258)

The defendants failed to appoint counsel, and Shamrock filed and served each of
them with a default certificate. (R. 262-267) This was the second tirﬁe the defendants
defaulted in this case. The ﬁrst time was three years earlier. (R. 80-87)

After Daedalus and Silver Baron defaulted the second time, and failing to appoint
counsel, on February 12, 2009, Shamrock filed and served each of the defendants with a

‘proposed order entering their default, and striking their answer and counterclaim with
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prejudice. The court signed the order on March 5, 2009. (R. 281) Shamrock also served
Daedalus and Silver Baron with a motion for default judgment, together with a
memorandum and affidavit of damages. (R. 271-277) After two more weeks, Shamrock
filed and served each of the defendants with a request to submit the motion for decision.
(R. 278-280) Shamrock filed and served each of the defendants with a proposed
judgment, which was entered. (R. 284-286)

Shamrock filed and served each of the defendants with a motion and memorandum
to correct a typographical error in the judgment. (R. 287-292) A corrected judgment was
entered on March 19, 2009. (R. 293-295) Notice of the corrected judgment was served on
each defendant. (R. 327-332)

Daedalus and Silver Baron hired a new attorney who entered an appearance on
March 19, 2009, and moved to set aside the judgment. (R. 296-326)

The basis for defendants’ motion to set aside the judgment was the affidavit of
Alan Wright. (R. 309-313) He did not deny receiving the notices and filings. He said they
were not read because they were received via first-class mail (I1d.) His affidavit is set forth
in Addendum A-2.

All parties requested oral argument. (R. 357-362)

Without a hearing, the court entered its ruling and order setting aside the judgment.

(R. 363-368)
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SUMMARY OF ARGUMENT

After judgment was entered, Rule 60 required Daedalus and Silver Baron to show
inadvertence or excusable neglect that couldn’t be avoided by due diligence. Setting aside
Shamrock’s default judgment was not supported by any finding of fact or on the law
because Daedalus and Silver Baron failed to show due diligence that would constitute
excusable neglect. The decision was against the clear weight of evidence.

The court shouldn’t have considered whether or not there appeared to be a
meritorious defense, unless and until Daedalus and Silver Baron showed due diligence in
keeping themselves apprised of the litigation and participating therein, and that their
neglect was excusable.

Daedalus and Silver Baron were aware the law firm representing them was going
to withdraw. They received, but ignored the notice of withdrawal, the notices to appoint
counsel, and multiple pleadings leading up to their answer and counterclaim being
“stricken with prejudice,” and judgment being entered.

They didn’t consider materials received by regular mail to be important enough to
read. In all, they acted with reckless indifference to the lawsuit.

This Court should reverse the decision to set aside the default judgment. By doing
so, all other issues raised in this appeal will be moot.

If the Court determines the trial court set aside the judgment in accordance with

U.R.C.P. 60(b), the Court should reverse the trial court’s arbitrary reduction of
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Shamrock’s claim, without making any findings on Shamrock’s claim for quantum
meruit.

Daedalus and Silver Baron provided Shamrock with the design and specifications
for the hot water system. Shamrock installed that system with the exception they had to
substitute the boiler. The boiler specified by Daedalus was incompatible with the
specified water heaters. Daedalus told Shamrock to “work it out: with their mechanical
engineer, and Shamrock did.

Daedalus and Silver Baron got the system they designed. It worked, and it still
works. They received a benefit, they knew about the benefit, and Shamrock expected to
be paid. The court found Shamrock did the work and was not paid. It would be unjust for
Daedalus and Silver Baron to retain the benefit without paying for it:

Shamrock’s failure to give written notice of a design defect was not a material
breach of the contract. Daedalus had actual notice of the incompatibility of the boiler.
They had the same level of protection they would have received by written notice. They
acquiesced, and in fact instructed Shamrock to work it out with the mechanical engineer.
The substitute boiler did not increase the cost of Shamrock’s contract. It did not delay the
Project. The boiler continues to work.

Daedalus and Silver Baron claim the contract allowed them to withhold payment.
However, after Shamrock substantially completed its work, Daedalus and Silver Baron
took possession and started renting the building. Some months later, in response to

Shamrock’s request for payment, they demanded replacement of unspecified equipment.
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They did not specify the equipment they claimed to be defective. Thgy did not give
Shamrock written notice of default as required by the contract.

Daedalus and Silver Baron want to avoid prejudgment interest because the
Shamrock/Daedalus contract allowed Daedalus to withhold payment under specified
circumstances. At a minimum, they want to avoid prejudgment interest on the $80,000
judgment reduction for a different system. But, they have had the use and benefit of
Shamrock’s work for more than 6 years. They still do. Shamrock’s claimed damages were
a sum certain calculable for their work.

Daedalus and Silver Baron claim the court improperly allowed expert testimony
from fact witnesses. However, the court only allowed Shamrock witnesses to testify about
what they observed, what they did and occasionally, why they did it.

This was a bench trial. If any “expert testimony” was received by the court, it was
harmless. The outcome in favor of Shamrock would not have been different.

Shamrock’s fact witnesses did not give expert testimony. On the other hand, the
appellants elicited expert testimony from their own witnesses, Wright and Bartee. They
testified about mechanical engineering issues, but neither man is a mechanical engineer.
The court properly weighed the evidence. ;

This Court should reverse the setting aside of Shamrock’s default judgment, or

should reverse the decision reducing their judgment by an amount required to re-install a

working system.
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ARGUMENT

L. The trial court abused its discretion when it set aside the default judgment
against Daedalus and Silver Baron.

A.  Absent a finding of due diligence, it was not within the trial court’s
discretion to grant Daedalus and Silver Baron relief from final

judgment.

“Rule 60(b) allows a court ‘upon such terms as are just’
and ‘in the furtherance of justice’ to relieve a party from a
judgment for mistake, inadvertence, surprise, or excusable
neglect ... or ... any other reason justifying relief’ ... ‘To
demonstrate that the default was due to excusable neglect,
‘[t]he movant must show that he has used due diligence
and that he was prevented from appearing by
circumstances over which he had no control’” (cite omit)
‘In the absence of such a showing, [a defaulting party]’s
assertion does not demonstrate his neglect was excusable.”
(cite omit)

Davis v. Goldsworthy, 184 P.3d 626, 630 fn6 (UT App 2008) (The Court also

noted the importance of finality in judgments, and said “the standards for setting aside a
default may be less stringent than those for setting aside a default judgment.”)

To the same effect, Chrysler v. Chrysler, 303 P.2d 995 (UT 1956) (A prime

requisite precedent is that the movant demonstrate he comes to the Court with clean hands
and in good faith. His entire conduct is considered. Movant’s conduct included failure to
appear after he initiated action, and ignoring legal process that was mailed); also see

Swallow fka Kennard v. Kennard, 183 P.3d 1052 (UT App. 2008) (Mail delivery

problems are not excusable neglect when coupled with failure to exercise due diligence.)

In Swallow, this Court said, “the supreme court has previously defined ‘excusable
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neglect’ as ‘the exercise of due diligence by a reasonably prudent pérson under similar

circumstances.’” (cite omitted)) Swallow, 183 P.3d 1058.; also see Arbogast v. River

CroSsings, LLC, 191 P.3d 39 (UT App 2008) (fn 13 Problems with mail insufficient

where due diligence lacking); Meadow Fresh Farms, Inc., v. USU, et al., 813 P.2d 1216

(UT App 1991) (Confusion over whether previous counsel has withdrawn, and failure to

communicate with counsel did not excuse default absent due diligence); Black’s Title,

Inc. v. Utah State Ins. Dept., 991 P.2d 607 (UT App 1999) (Regular mail sufficient

notice, actual notice unnecessary, when lack of knowledge results from failure of due

diligence neglect is not excusable.)

Rule 60 also requires a showing of a meritorious defense before default judgment
can be set aside. However, that question only arises after the Court finds “excusable

neglect.” The Utah Supreme Court said:

This court’s statement in the Cox decision ... clearly sets forth
the policy in this jurisdiction requiring that the lower court
consider and resolve the question of excusable neglect (when the
motion to vacate the default judgment is based on excusable
neglect) prior to its consideration of the issue of whether a
meritorious defense exists. Furthermore, in accordance with this
policy, it is unnecessary, and moreover inappropriate, to even
consider the issue of meritorious defenses unless the court is
satisfied that a sufficient excuse has been shown. (emphasis

added)

State By and Through D. of S.S. v. Musselman, 667 P.2d 1053, 1056
(UT 1983)

In support of their request to set aside the judgment, Daedalus and Silver Baron

relied upon the Affidavit of Alan E. Wright. (R. 309-313) Mr. Wright was a member of
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Silver Baron Partners, L.C. He was also a shareholder and officer of Daedalus USA., Inc.
(1d.) At the time of trial, Lynn Padan was the only other shareholder of Daedalus, and the
only other member of Silver Baron. (R. 901 p. 248) At all times, Padan was the President

of Daedalus. (R. 901 p. 247-248) Padan and Wright owned and operated Daedalus and

Silver Baron. They shared the same office.

The only evidence offered by Daedalus and Silver Baron to show excusable

neglect, inadvertence, or other just cause was Alan Wright’s statement:

With respect to Silver Baron’s and Daedalus’ failure to submit a
notice of appearance through a licensed member of the Utah State
Bar, we would offer the following explanation: The attorney at
Jones Waldo whom had represented Daedalus and Silver Baron
Partners in the Shamrock matter was Lewis Francis. Mr. Lewis
[sic] has represented us on various matters for over 10 years
during which time we' had been fully satisfied with his
representation. When we needed someone to file a lien
foreclosure action, Mr. Francis said that this was not his area of
expertise, and recommended Mr. Mike Kelly from his firm to
handle those matters for us. After an initial period of
representation by Mr. Kelly in which he filed several lawsuits on
our behalf, we determined that he acted in a grossly
unprofessional manner on numerous occasions and consequently
we could not allow him to continue to represent Daedalus. We
telephoned Mr. Francis and had what we felt was a productive
discussion with him regarding Mr. Kelly’s behavior and our
dissatisfaction with Mr. Kelly’s representation. We indicated that
the situation as to Mr. Kelly was not acceptable and we requested
an audience with the firm’s president to resolve the matter.
Within a few days of the call, we received a very terse email from
Mr. Kelly indicating that we didn’t know what we were talking
about, that he was correct in all matters, and we were wrong and
that he was firing us, not the other way around. He then indicated
that he had saved us the time of writing a letter to the firm’s
president by copying him on the email. Importantly we never
received any further communication from Mr. Lewis [sic]
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regarding his representation in the Shamrock matter. We
understood that Mr. Kelly’s involvement was being terminated
but not Mr. Lewis’ [sic] involvement. To us it appeared that Mr.
Lewis [sic] was deliberately avoiding getting involved in a very
explosive situation with another member of his firm. While we
were waiting to be contacted by Jones Waldo’s president in
response to Mr. Kelly’s email, and unbeknownst to us, both Mr.
Kelly and Mr. Francis withdrew their representation of Daedalus
(and Silver Baron Partners) in their respective matters, and
informed us via regular mail. There was no further
communication via email or voice and we never heard from nor
were we granted a meeting with the president of Jones Waldo.
Neither Mr. Kelly nor Mr. Francis contacted us and explained
what the legal effect of their withdrawal would be or what we
needed to do to protect ourselves.

We receive a significant volume of “client copies” from our legal
representation in various active lawsuits. Normally any legal
matter, particularly one that our staff was under the impression
was being handled by the attorney (Mr. Francis), would not be
routed to an officer but would be filed as a matter of course. If a
matter comes in through personal service or registered mail it
goes directly to the Office Manager, who then is responsible for
reviewing the matter in-house and bringing it to the attention of
the appropriate officer. Because both of the pleadings, the Notice
of Withdrawal and Notice to Appoint came in via regular mail
the staff member responsible for opening the mail did not realize
that the practical effect of the pleadings was that we no longer
had legal representation on this matter. We understood the mail
which we received to be the typical client copies normally sent to
us and that the legal case was still being handled by Mr. Lewis
[sic]. Mr. Lewis [sic] never contacted us to orally inform us that
he was withdrawing or what effect this would have on us.

In addition we would ask the Court to take note that as to the
underlying dispute Shamrock has been paid $1,084,384.45 on
their original subcontract sum of $1,119,038.00. The remainder
of the dispute involves change orders and other matters which are
legitimately disputed by Daedalus, and are set forth in the
Answer to the Cross-claim filed by Shamrock and the
Counterclaim we filed against Shamrock. :
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We would ask the Court to accept this as excusable neglect,
inadvertence or other just cause on our part.

Both Daedalus USA, Inc. and Silver Baron Partners, L.C., have a
meritorious defenses [sic] to the action and we would ask to be
allowed to proceed to have this heard by the Court on the merits

of the claims.

! Throughout this Affidavit “we” refers to both Silver Baron

Partners, L.C. and Daedalus USA, Inc.
9 5 of Alan Wright Affidavit in Addendum A-2; and R. 309-313)

Shamrock requested a hearing on the motion to set aside the judgment.

(R. 357-359) Daedalus and Silver Baron also requested a hearing on the motion.

(R. 360-362)

Without a hearing, the court decided the motion based on the pleadings.

(R. 363-368) It did not make separate findings, but ruled as follows:

DISCUSSION

The court is aware of the strong presumption in favor of
decisions on the merits rather than by default. The court first
looks to determine if there has been excusable neglect before it
turns to an examination of whether there is a meritorious defense.

Defendants here seem, at least in this case, to be less than
concerned at times about this case. It has been lengthy litigation
and the court is hard-pressed to really understand how so many
pleadings could be overlooked. However, given the situation with
counsel and the lack of personal contact and a long-term
relationship, the court will again excuse defendants failures.

This motion was filed within weeks of the default judgment.
There is a cross claim and significant discovery and litigation
which the court believes fills the meritorious defense element.
While a close call, the court first finds and concludes that under
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all the circumstances, the failure to appoint new counsel amounts
to excusable neglect.

Given the short time and given that attorney fees of Shamrock
will be paid by defendants, there is no prejudice to Shamrock in
resolving this case on the merits.

The motion to set aside the March 5 and corrected order of March -
18, 2009, is GRANTED.

Defendants are to prepare an order in compliance with Rule 7
which incorporates this ruling and awards attorney fees to
Shamrock in obtaining the default and in responding to this
motion. (R. 366-367, Addendum A-3)

The memorandum decision was reduced to an order. (R. 387-389)

The court’s ruling was contrary to the clear weight of the evidence, and was clearly

erroneous. See generally, ProMax Dev. Corp. v. Mattson, 943 P.2d 247, 255

(UT App 1997) No court has properly granted relief from default judgment when the

movant failed to exercise due diligence.

The rules of civil procedure are designed to protect all parties to litigation. The

rules are intended to avoid unnecessary delays, the needless increase of attorney fees, and

preserving the sanctity of final judgment. Although a default judgment méy be set aside

under Rule 55, a default that becomes a final judgment can only be disturbed under the

stricter Rule 60(b). 12 Moore’s Federal Practice, § 60.22[3][b]

A party who seeks to set aside default judgment doesn’t have a right to relief. The

court is to exercise its discretion, considering all the circumstances, and in accordance
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with accepted legal principles. The ‘accepted legal principles’ that govern the exercise of

discretion include:

The principle that finality of judgments is of great importance
and that final judgments should not be disturbed lightly.

(1d., § 60.22[2])

The grounds for relief should be closely scrutinized. As the Utah Supreme Court
said in Chrysler, supra, a movant for relief from judgment must demonstrate he comes to
Court with clean hands and in good faith. His entire conduct is considered. In addition, he
must show he had used due diligence, and “was prevented from appearing by
circumstances over which he had no control.” Davis, supra

In this case, Silver Baron and Daedalus blame their default on a vague claim of
confusion with counsel, and upon their in-house staff member who opens their mail. No
court has ever burdened a litigant with his opposition’s personal problems. Indeed, in
cases seeking relief from judgment under Rule 60(b), courts refuse to find excusable

neglect for problems between clients and their attorneys (12 Moore’s Federal Practice,

§ 60.22[4]), or persistent inattention to obligations and rules (12 Moore’s Federal

Practice, § 60.41[1][c][i]), 