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JURISDICTION
The Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78A-3-
102(3)(3).
ISSUES PRESENTED
Issue 1: Is the order from which the petition is brought subject to direct appeal
pursuant to Utah Code Ann. §78B-11-129 or, does it otherwise constitute a final
judgment for purposes of appeal?
Standard of Review: The interpretation of a statute is a question of law.
State v. Jeffries, 2009 UT 57,9 8, 217 P.3d 265.
Preservation: This issue was raised by this Court in its Order of March 2,
2011, provisionally granting the petition for interlocutory appeal.
Issue 2: Does this Court have jurisdiction to review the order pursuant to Rule 5
of the Rules of Appellate Procedure?
Standard of Review: “[T]he interpretation of a rule of procedure is a
question of law.” Brown v. Glover, 2000 UT 89, 15, 16 P.3d 540.
Preservation: This issue was raised by this Court in its Order of March 2,
2011, provisionally granting the petition for interlocutory appeal.
Issue 3: Did the District Court err in ruling that an undisclosed first-cousin
relationship between Richard Burbidge and George Burbidge, without more, required

vacatur of the arbitration award?



Standard of Review: The interpretation of a statute is a question of law,
reviewed for correctness.  Rushton v. Salt Lake County, 1999 UT 36, § 17, 977 P.2d
1201.

Preservation: This issue was raised and addressed below in the parties’
briefing at R. 5830-5909, 5916-5982, 6013-6076, and in the trial court’s memorandum
decision and order (Exh. 1).

Issue 4: Did the District Court err in failing to deny Westgate’s motion to vacate
on grounds of waiver?

Standard of Review: Questions of whether waiver has occurred when
facts are not in material dispute are questions of law. B.R. Woodward Marketing, Inc. v.
Collins Food Service, Inc., 754 P. 2d 99, 101 and Note 1 (Utah Ct. App 1988). Questions
of law are reviewed for correctness. Rushton v. Salt Lake County, 1999 UT 36, § 17, 977
P.2d 1201.

Preservation: This issue was raised and addressed below in the parties’
briefing at R. 5916-5982, 6013-6076, and in the trial court’s memorandum decision and
order (Exh. 1, p. 8).

DETERMINATIVE STATUTES
Utah Code Ann. § 78B-11-113. Disclosure by arbitrator.
(1) Before accepting appointment, an individual who is requested to serve as an
arbitrator, after making a reasonable inquiry, shall disclose to all parties to the
agreement to arbitrate and arbitration proceeding and to any other arbitrators any
known facts that a reasonable person would consider likely to affect the
impartiality of the arbitrator in the arbitration proceeding, including;:

(a) a financial or personal interest in the outcome of the arbitration proceeding;
and



(b) an existing or past relationship with any of the parties to the agreement to
arbitrate or the arbitration proceeding, their counsel or representatives, a witness,
or another arbitrator.

(2) An arbitrator has a continuing obligation to disclose to all parties to the
agreement to arbitrate and arbitration proceeding and to any other arbitrators any
facts that the arbitrator learns after accepting appointment which a reasonable
person would consider likely to affect the impartiality of the arbitrator.

(3) If an arbitrator discloses a fact required by Subsection (1) or (2) to be
disclosed and a party timely objects to the appointment or continued service of the
arbitrator based upon the fact disclosed, the objection may be a ground under
Subsection 78B-11-124(1)(b) for vacating an award made by the arbitrator.

(4) If the arbitrator did not disclose a fact as required by Subsection (1) or (2),
upon timely objection by a party, the court under Subsection 78B-11-124(1)(b)
may vacate an award.

(5) An arbitrator appointed as a neutral arbitrator who does not disclose a
known, direct, and material interest in the outcome of the arbitration proceeding or
a known, existing, and substantial relationship with a party is presumed to act with
evident partiality under Subsection 78B-11-124(1)(b).

(6) If the parties to an arbitration proceeding agree to the procedures of an
arbitration organization or any other procedures for challenges to arbitrators before
an award is made, substantial compliance with those procedures is a condition
precedent to a motion to vacate an award on that ground under Subsection 78B-
11-124(1)(b).

Utah Code Ann. § 78B-11-124. Vacating an award.

(1) Upon motion to the court by a party to an arbitration proceeding, the court
shall vacate an award made in the arbitration proceeding if:

(a) the award was procured by corruption, fraud, or other undue means;

(b) there was:

(1) evident partiality by an arbitrator appointed as a neutral arbitrator;

(11) corruption by an arbitrator; or

(111) misconduct by an arbitrator prejudicing the rights of a party to the
arbitration proceeding;

(c) an arbitrator refused to postpone the hearing upon showing of sufficient
cause for postponement, refused to consider evidence material to the controversy,
or otherwise conducted the hearing contrary to Section 78B-11-116, so as to
substantially prejudice the rights of a party to the arbitration proceeding;

(d) an arbitrator exceeded the arbitrator's authority;

(e) there was no agreement to arbitrate, unless the person participated in the
arbitration proceeding without raising an objection under Subsection 78B-11-
116(3) not later than the beginning of the arbitration hearing; or
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(f) the arbitration was conducted without proper notice of the initiation of an
arbitration as required in Section 78B-11-110 so as to substantially prejudice the
rights of a party to the arbitration proceeding.

(2) A motion under this section must be filed within 90 days after the movant
receives notice of the award pursuant to Section 78B-11-120 or within 90 days
after the movant receives notice of a modified or corrected award pursuant to
Section 78B-11-121, unless the movant alleges that the award was procured by
corruption, fraud, or other undue means, in which case the motion must be made
within 90 days after the ground is known or by the exercise of reasonable care
would have been known by the movant.

(3) If the court vacates an award on a ground other than that set forth in
Subsection (1)(e), it may order a rehearing. If the award is vacated on a ground
stated in Subsection (1)(a) or (b), the rehearing must be before a new arbitrator. If
the award is vacated on a ground stated in Subsection (1)(c), (d), or (f), the
rehearing may be before the arbitrator who made the award or the arbitrator's
successor. The arbitrator must render the decision in the rehearing within the same
time as that provided in Subsection 78B-11-120(2) for an award.

(4) If the court denies a motion to vacate an award, it shall confirm the award
unless a motion to modify or correct the award is pending.

Utah Code Ann. § 78B-11-129. Appeals.

(1) An appeal may be taken from:

(a) an order denying a motion to compel arbitration;

(b) an order granting a motion to stay arbitration;

(c) an order confirming or denying confirmation of an award;

(d) an order modifying or correcting an award;

(e) an order vacating an award without directing a rehearing; or

(f) a final judgment entered pursuant to this chapter.

(2) An appeal under this section must be taken as from an order or a judgment
in a civil action.

STATEMENT OF THE CASE
Nature of the Case, Course of Proceedings, and Disposition Below
Westgate filed its initial lawsuit in this case on September 19, 2002. (R. 0011.) In
2004, CPG was granted leave to and did file a counterclaim asserting, inter alia,

against Westgate under the Utah Pattern of Unlawful Activity Act (UPUAA). (R.



Four years later, approximately three months before the UPUAA claims were to
be tried, Westgate filed a motion to compel arbitration of the claims by virtue of a
provision of the UPUAA stating that such claims are “subject to” arbitration. (R. 3057.)
Over CPG’s objection, on October 27, 2008, the trial court granted Westgate’s motion,
and ordered the UPUAA claims into arbitration. (R.4718.)

The trial court’s order specified a procedure regarding selection of arbitrators (R.
4718), which the parties followed: FEach party first selected an arbitrator. Westgate
selected Judith M. Billings, CPG selected Richard D. (Dick) Burbidge, and the two of
them then selected Paul S. Felt as the neutral. Those three arbitrators comprised the
“Panel.” (R. 5954.)

After the appointments, Westgate sent an ex parte communication with material to
its designee. (R. 5922-5924.) Upon learning about it, CPG objected to such ex parte
communications, arguing that communications from parties should be shared with
counsel and all arbitrators. /d.

The Panel, meanwhile, proceeded with the arbitration. On February 20, 2009, the
Panel issued a Pre-Arbitration Order and Hearing Notice, ordering the parties to perform
a number of actions prior to, and to appear at, a pre-arbitration hearing to be held March
27, 2009. (R. 5955.) At the March hearing, the Panel presented for signature an
“Arbitration Fee Agreement,” which included a provision stating that all arbitrators
considered themselves neutral. (R. 5831.)

After a year of discovery and various motions, the arbitration hearing took place

December 7-11, 2009, and January 22, 2010.



On February 2, 2010, the Panel issued unanimous Findings of Facts, Conclusions
of Law and Award (“Arbitration Award”). (R. 5935-5947.) The Panel found by clear
and convincing evidence that Westgate had made false and fraudulent representations,
and non-disclosures with the intent to mislead or with reckless indifference to the truth.
(R. 5942, 9 10, R. 5939, q 23.) The Panel also found that the actions of Westgate
constituted a scheme or artifice to defraud within the meaning of Utah Code Ann. § 76-
10-1801, and that the scheme constituted a pattern of unlawful activity within the
meaning of Utah Code Ann. § 76-10-1602. (R. 5942, 10, R. 5941, q 15.)

The Panel awarded $65,500 on the UPUAA claims. (R. 5937.) CPG then
submitted a motion for attorney fees pursuant to UPUAA, and a motion in the District
Court to confirm the first arbitration award and certify it as final under U.R.Civ.P. 54(b).
(R. 5797.) Westgate moved to vacate the award. (R. 5909.)

Westgate’s sole objection to the award was that arbitrator Richard Burbidge had
failed to disclose that he is one of 22 first cousins of George W. Burbidge II, a
shareholder at Christensen & Jensen, the law firm representing CPG. Westgate’s
principal argument was that, although Arbitrator Burbidge was a party appointee, by
voluntarily considering himself “neutral” after his appointment, he had subjected himself
to disclosure requirements applicable to arbitrators designated as neutral by statute. (R.
5984-5903.)

Westgate did not claim to have any evidence of actual impropriety by Richard
Burbidge, and the evidence was uncontested that Richard Burbidge and George Burbidge

have no personal or social relationship.



CPG argued that voluntary and/or unilateral characterizations after appointment do
not affect the status of party-appointed arbitrators nor the applicable disclosure standards,
but that, in any event, the mere existence of a first-cousin relationship without more was
insufficient to vacate an award on non-disclosure grounds. Additionally, CPG argued
that Westgate waived its right to seek recusal through its delay in raising its objection
until after the Panel issued its award against Westgate. (R. 5961-5978.)

On December 13, 2010, the District Court entered an order vacating the arbitration
award. The court ruled that the first-cousin relationship in itself was a fact that Richard
Burbidge was required to disclose, because a reasonable person would consider that fact
likely to affect the impartiality of the arbitrator. (Exh. 1, pp. 7-8.) The Trial Court
concluded that Utah Code Ann. § 78B-11-113(1)(b) mandated disclosure, and that
evident partiality was presumed under § 78B-11-113(5). The Court vacated the
arbitration award under § 78B-11-124(1)(b)(i) and (iii). Id. at 8. Because the trial court
vacated the award, CPG’s motion to confirm was rendered moot. As acknowledged by
all parties, under the trial court’s order, the matter in arbitration is to be reheard by a new
panel of arbitrators. (See pp. 13-14, infra.)

CPG petitioned for permission to appeal from the trial court’s order on December
22, 2010. The Court granted the petition provisionally, directing the parties to address
two threshold issues in connection with briefing on the merits, 1) whether the order from
which the petition is brought is subject to direct appeal pursuant to Utah Code Ann.

§78B-11-129 or otherwise constitutes a final judgment for purposes of appeal; and 2)



whether this Court has jurisdiction to review the order pursuant to Rule 5 of the Rules of
Appellate Procedure.
Facts
The following facts were uncontroverted below (R. 5979-5980; see also R. 5982
(CPG’s Opposition to Westgate’s Motion to Vacate), and R. 6076 (Westgate’s Reply)):

Richard D. Burbidge is a first cousin of George W. Burbidge II, one
of 22 first cousins.

[George W. Burbidge is] a shareholder in Christensen & Jensen.

Due to a large disparity in ages between their fathers, Richard D.
Burbidge is a generation older than George W. Burbidge. (Richard D.
Burbidge is 61 years old; George W. Burbidge 1 is 42.)

Richard Burbidge and George Burbidge have no close familial
relationship, have no active social relationship, do not speak with each
other regularly, have no business relationship with each other, and have no
personal connection outside their familial relationship. They have not
spoken in many months. They last spoke for a minute when they happened
to bump into each other during the Utah Bar Convention in Sun Valley,
Idaho, in June, 2009. Previously, they both attended the funeral of an aunt
in March, 2009.

The law firms at which Richard Burbidge and George Burbidge are
associated have been adverse to each other in litigation, and Richard
Burbidge and George Burbidge have been adverse to each other in
litigation.

George Burbidge has had no involvement in the Westgate case. His
financial interest in any recovery by other shareholders in the firm is
indirect.

George Burbidge has never asked for, discussed, received, or
expected in any way any financial support or benefit from any of his 22
first cousins, including Richard Burbidge. The notion that Richard
Burbidge would be influenced by an indirect interest in facilitating George
Burbidge’s indirect interest in a recovery, or vice versa, is unreasonable.



Westgate does not claim that any actual conflict existed on the part of Richard D.
Burbidge, or that he evidenced any partiality in the proceedings.’
SUMMARY OF THE ARGUMENT
The trial court’s order is not subject to immediate appeal pursuant to Utah Code
Ann. § 78B-11-129. None of the grounds specified by statute for such an appeal is
present: The order did not deny a motion to compel arbitration, did not stay arbitration,
did not modify or correct an award, and was not a final judgment. While the order
technically resulted in a denial of confirmation, as the trial court recognized, that was
solely a result of the order having already been vacated through the granting of
Westgate’s motion — in essence, there was no award to confirm. Under § 129(e), appeal
from an order of vacatur is expressly not permitted if the vacatur contemplates a
rehearing, as all parties agree occurred in this case.
Even if one of the grounds for appeal under § 129 had been present, the statute

indicates that the taking of such appeal is permissive, rather than mandatory. This Court

! Westgate counsel: “We’ve never made an accusation that Mr. Burbidge did anything
untoward in connection with discharging his duties as an arbitrator, other than failing to
make these disclosures. Again, as the Court pointed out in its synopsis of the — of CPG’s
position, we’ve never used the undue means or fraud trigger under the — under Section
125. We’ve never brought that up. That’s not part of it. The only one that we’ve
invoked is the evident partiality. That is only because in Section 113 the presumption of
evident partiality is created by the failure to make that disclosure. So we’ve never
professed, and we agreed to this in the reply, that we’re making a factual showing that
Mr. Burbidge engaged in fraud or undue means or there was evident partiality as a matter
of objective evidence or proof. We’ve not pointed to anything he said or did during the
proceedings or anything like that.” (Exh. 2, Transcript of Hearing, August 4, 2010, pp.
30-31.)



has consistently recognized a distinction between permissive (“may” appeal) and
mandatory language (“shall”). Thus, CPG would not have been required to pursue an
appeal pursuant to § 129; it was permitted to seek review through other permissible
means, such as a petition for interlocutory review.

The Court has jurisdiction over the appeal pursuant to Utah Rule of Appellate
Procedure 5; the petition was filed within 20 days of a non-final order. Moreover, even if
the rules governing the filing of a notice of appeal from a final judgment had been
applicable, the filing of the Rule 5 petition less than 30 days after entry of the order
would have had the effect of such a notice under U.R.A.P. 3 and 4. Cedar Surgery
Center, LLC v. Bonelli, 2004 UT 58, 49 10-12, 96 P.3d 911.

With respect to the merits, the trial court erred in its interpretation of the
disclosure requirements of the Utah Arbitration Act. Under the Act, “neutral” arbitrators
are subject to certain disclosure requirements that do not apply to “party” appointees.
Assuming for purposes of argument that Richard D. Burbidge was a neutral rather than
party appointee, the trial court erred in two respects:

First, the court erred in ruling that a first-cousin relationship between an arbitrator
and an attorney whose firm represents one of the parties — 19 years apart in age, with no
existing personal, social, or financial relationship — is, without more, a “substantial
relationship with a party.” The trial court’s ruling misreads the statute, which requires

disclosure not of “relationships” but only of “substantial” relationships.

10



Further, even if the genetic relationship alone could be deemed a substantial
relationship, under the statute, the non-disclosure of such relationship does not mandate
vacatur, as the trial court “reluctantly” believed. Rather, the statute provides only that
non-disclosure creates a “presumption” of “evident partiality.” There is no indication in
the statute that the presumption is irrebuttable — indeed, had the legislature so intended, it
would simply have included non-disclosure to the list of grounds for automatic vacatur.

In this case, the presumption was uncontrovertibly rebutted: Evidence of the lack
of any partiality, “evident” or otherwise, and of the lack of any meaningful relationship at
all, was undisputed. Westgate conceded as much, acknowledging that its sole argument
for vacatur was that the presumption was irrebuttable.

The trial court not only erred in interpreting the disclosure standard applicable to
neutral appointees, but it erred in applying that standard in the first instance, because
Mr. Burbidge was a party appointee, not a neutral appointee. By order of the trial court
(and custom), each party selected one arbitrator, and those two arbitrators then appointed
a neutral. Mr. Burbidge was a party appointee, and both the Arbitration Act and case law
distinguish between such appointees and a designated neutral. The fact that, after the
arbitration process had already begun, the Panel unilaterally considered themselves
neutral does not retroactively alter the nature of the appointment.

As a party appointee, Mr. Burbidge was required to disclose only relationships that
“a reasonable person would consider likely to affect the impartiality of the arbitrator . . .
.7 Utah Code Ann. § 78B-11-113(1) (emphasis added). No such relationship exists here

between Richard Burbidge and George Burbidge — indeed, their “relationship” is
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markedly less developed than that between many unrelated attorneys. Moreover, even if
their relationship was deemed to qualify under Section 113, vacatur was discretionary,
not mandatory, as the trial court assumed. Under the undisputed facts of this case,
vacatur would not have been a reasonable exercise of discretion even if the trial court had
applied the correct standard.

Finally, the trial court should have considered CPG’s argument that Westgate
waived any right to object to Mr. Burbidge’s participation or non-disclosures. Westgate
itself admits that the only information it needed to discern the familial relationship was,
literally, staring it in the face: the name of George Burbidge on Christensen & Jensen’s
letterhead. That name was on C & J’s letterhead throughout the litigation and, in fact, the
designation of Richard Burbidge had been submitted to Westgate’s counsel on that same
letterhead two years earlier. Waiver is a permitted argument under the Arbitration Act,
and includes circumstances in which a party fails to act reasonably after actual or
constructive knowledge of its grounds. Even assuming that Westgate did fortuitously
notice George Burbidge’s name for the first time shortly after an adverse ruling, the

information was available to it the whole time.
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ARGUMENT
I THE TRIAL COURT’S ORDER IS NOT SUBJECT TO APPEAL

PURSUANT TO § 129 OF THE ARBITRATION ACT, AND, IN ANY

EVENT, APPEALS PURSUANT TO § 129 ARE PERMISSIVE, NOT

MANDATORY.

Utah Code Ann. §78B-11-129 provides that an appeal may be taken from: “(a) an
order denying a motion to compel arbitration; (b) an order granting a motion to stay
arbitration; (c) an order confirming or denying confirmation of an award; (d) an order
modifying or correcting an award; (e) an order vacating an award without directing a
rehearing; or (f) a final judgment entered pursuant to this chapter.”

None of the bases for appeal listed in §129 is applicable to this matter. The Ruling
and subsequent Order did not deny a motion to compel arbitration, stay arbitration, or
modify or correct the award. The trial court observed that if it granted the motion to
vacate, it was not required to issue an order confirming the award — there was, in fact, no
award to confirm. (Exh. 1 at 7.) The trial court then granted Westgate’s motion to vacate
and denied CPG’s combined motion to confirm the award and to enter a final order under
U.R.Civ.P. 54(b). (I/d at 8.) The trial court did not issue a final judgment, and denied
CPG’s motion to certify the Order as final under U.R.Civ.P. 54(b). /d.

The parties and the trial court agree that the arbitration is to be reheard by a new
panel unless this Court reverses the trial court’s Order. As acknowledged by Westgate in
its opposition to CPG’s petition for interlocutory appeal, “The Order calls for re-

arbitration of the case.” Response in Opposition to Petition for Permission to Appeal

from Interlocutory Appeal at 7; see also id. at 8, 9 (“CPG’s right to arbitrate its case in
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front of a neutral and impartial panel is unaffected”), and 10 (“the District Court’s Order,

23>

which in the jargon, ordered a ‘do-over’”), and Petition for Permission to Appeal from
Interlocutory Order, pp. 4, 6, 15 (“Unless interlocutory review is granted, the parties will
be forced to start over in an arbitration that has already cost hundreds of thousands of
dollars.”); also Exh. 2, Transcript of Hearing p. 34 (“[Westgate counsel]: What the
statute says, though, is if you do vacate for evident impartiality, you order a rehearing.
THE COURT: Sure.”) Because the trial court and both parties contemplate a rehearing
of the arbitration, §78B-11-129(e) is not applicable.2

The trial court’s Order vacating the award appealed from here was not a final
Order. This Court has made clear that “for an order or judgment to be final, it must
dispose of the case as to all the parties, and finally dispose of the subject-matter of the
litigation on the merits of the case. In other words, it must end the controversy between
the litigants, leaving nothing for the court to do but execute the judgment.” Powell v.
Cannon, 2008 UT 19, § 11; 179 P. 3d 179 (citations omitted). If the Order is allowed to
stand, the parties will face a new round of arbitration hearings with a new panel, new

costs and fees, and a new round of testimony from the witnesses. Therefore none of the

bases listed in §78B-11-129 is applicable.

2 By statute, an order granting vacatur without a rehearing is typically reserved for
grounds that, by their nature, preclude a subsequent rehearing of the arbitration. See, e.g.,
Utah Code Ann. § 78B-11-124(3) (“If the court vacates an award on a ground other than
that set forth in Subsection (1)(e) [that there was no agreement to arbitrate], it may order
a rehearing. If the award is vacated on a ground stated in Subsection (1)(a) or (b)
[evident partiality by an arbitrator appointed as a neutral], the rehearing must be before a
new arbitrator.”
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However, even if grounds identified in § 78B-11-129 had been present, an
immediate appeal under that section is permissive, not mandatory: “(1) An appeal may
be taken...” §78B-11-129 provides a statutory avenue to appeal non-final orders, but
does not mandate such appeals nor does it change interlocutory orders of a trial court into
final orders. This Court and the Court of Appeals have consistently noted that “may” is a
word of permission, not mandate. See, e.g., In re Olympus Const., L.C., 2009 UT 29, §
15, 215 P.3d 129 (“[Utah Code Ann. § 48-2c-] 1305 (1) provides, ‘A dissolved company
in winding up may dispose of the known claims against it by following the procedures
described in this section.” (Emphasis added [by court].) Use of the provisions of this
section is permissive rather than mandatory. That is, a dissolved company may elect to
follow the procedures in this section or it may choose another route.”); Diversified
Holdings, L.C. v. Turner, 2002 UT 129, § 32, 63 P.3d 686 (“This use of ‘may’ is
permissive, rather than mandatory™); Glezos v. Frontier Investments, 896 P.2d 1230
(Utah App. 1995) (“[U.R.A.P.] 10(a) provides: ‘Within 10 days after the docketing
statement is served, a party may move: (1) To dismiss the appeal or the petition for
review on the basis that the appellate court has no jurisdiction.” Utah R. App. P. 10(a)
(emphasis added [by court]). Rule 10(a) is permissive, not mandatory.”); Pugh v. Dozzo-
Hughes, 2005 UT App. 203, 9 13, 112 P.3d 1247 (“a rule 38 motion to substitute parties
on appeal is permissive, not mandatory. See Utah R. App. P. 38(a) (stating another

“party may be substituted as a party” by motion (emphasis added [by court])).”)’

3 That is only logical: Any other reading would compel an immediate appeal when it
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II. THE COURT HAS JURISDICTION OVER THE APPEAL.

This Court has jurisdiction to hear interlocutory appeals pursuant to Utah Code
Ann. § 78A-3-102(3)(j). Rule 5(a) provides that an appeal from an interlocutory order
may be sought within 20 days after the entry of the order. U.R.A.P. 5(a). This Court has
explained that “no finality will be ascribed to a memorandum decision or minute entry for
purposes of triggering the running of the time for appeal until the prevailing party
prepares and submits a proposed order.” Houghton v. Dept. of Health, 2008 UT 86, § 11;
206 P. 3d 287; citing to Code v. Dept. of Health, 2007 UT 43, 49, 162 P.3d 1097.

In this matter, the trial court issued a Ruling on September 30, 2010, and directed
Westgate to prepare an order consistent with the opinion. The Order prepared by
Westgate was signed and entered on December 13, 2010. (Exh. 1.) Because the trial
court’s Order vacating the award while contemplating a rehearing was not appealable,
CPG filed its Petition for interlocutory appeal on December 22, 2010, well within the 20
days allotted by Rule 5(a). Therefore the Petition was timely and the Court has
jurisdiction.

Even if the Court were to hold that an appeal pursuant to § 78B-11-129 is an
appeal as of right, the Petition for interlocutory appeal was also timely pursuant to Rules
3 and 4 of the Utah Rules of Appellate Procedures. In Cedar Surgery Center, LLC. v.

Bonelli, this Court held that a petition for interlocutory appeal was sufficient to provide

might not otherwise be necessary or desired, sacrificing judicial economy and potentially
causing additional delay. For example, a party might choose not to appeal immediately
an order staying an arbitration if it felt that a resolution of remaining non-arbitrable issues
would resolve the case more quickly (and/or at less expense).
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proper notice of appeal when it had been filed within the 30 days mandated by Rule 4a.
Cedar Surgery Center, LLC. v. Bonelli, 2004 UT 58, 9 10-12; 96 P. 3d 911. Given the
timing of the petition in Bonelli, this Court concluded it did not need to decide if the
district court’s order was final. Likewise here, if the Court were to decide that an appeal
in this case pursuant to §78B-11-129 was mandatory the Court should apply the rationale
of Bonelli that “when determining whether a notice of appeal is sufficient, we look to the
substance of the notice-not its caption.” Id. at § 12.

Applying Borelli to the situation here is reasonable because a statutory right of
appeal, as that established in § 78B-11-129, is clearly in addition to an appeal from a final
order or from an order certified pursuant to Rule 54 of the Utah Rules of Civil
Procedures. In Pledger v. Gillespie, this Court observed that the Utah Arbitration Act
confers jurisdiction over the enunciated factors “regardless of whether the order is a final
judgment or has otherwise been designated as final by the district court under Rule
54(b).” Pledger v. Gillespie, 1999 UT 54 4 17; 982 P. 2d 572. Indeed, when, as here, the
district court issues an order pursuant to the Utah Arbitration Act vacating a mediation
award while undoubtedly contemplating a rehearing of the arbitration, that Order is more
akin to an interlocutory order than either a final order or one certified under Rule 54.

Although this Court has refused to apply the reasoning of Bornelli in a situation
where the district court had certified the order as final pursuant to U.R.C.P. 54, thus
creating a truly final order, the trial court here did not certify its Order pursuant to Rule
54. See Clark v. Archer, 2010 UT 57; 242 P. 3d 758 (when a judgment is certified as

final under rule 54(b) of the Utah Rules of Civil Procedure, an appellant must file an
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appeal as of right under rules 3 and 4 of the Utah Rules of Appellate Procedure). In
Clark v. Archer, the Court explained that “presumptively final judgments provide clear
direction to an appellant as to the proper procedures to follow under rules 3 and 4 of the
Utah Rules of Appellate Procedure.” Id at § 13. The district court’s Order in this case is
not a presumptively final judgment; the first and principle ruling of the trial court was
vacatur, the denial of the other pending motions was an automatic side effect of the
vacatur. Based upon the trial court’s order, § 78B-11-129 does not prescribe the method
of appeal or give clear direction to appellants.

Section 78B-11-129(2) provides that “an appeal under this section must be taken
as from an order or a judgment in a civil action.” Of course, orders can be final orders or
interlocutory in nature, and it is the nature of the order which determines if a party should
bring an appeal under Rules 3 and 4 or Rule 5 of the Utah Rules of Appellate Procedure.
In this matter the district court’s order was neither a final order nor one certified pursuant
to U.R.C.P. 54. Therefore CPG was warranted in bringing its appeal as an interlocutory

appeal and this Court has jurisdiction.

III. THE TRIAL COURT’S INTERPRETATION OF THE DISCLOSURE
PROVISIONS OF THE ARBITRATION ACT WAS ERRONEOUS.

More than eight and one half years since litigation began, more than six years
since Christensen & Jensen made an appearance in the litigation, more than two years
since arbitration was compelled, and after the expenditure of hundreds of hours of
attorney time and nearly $150,000 in arbitrator fees alone, the parties face having to re-

arbitrate if the trial court’s interpretation of the Arbitration Act is permitted to stand.
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Moreover, under the trial court’s order, all of the work of the prior panel, including
rulings on numerous motions and discovery disputes, will be of no legal effect and the
parties will have to begin from scratch.*

It is because of consequences like this — the antithesis of an expedient and cost-
effective resolution — that the burden for vacating an arbitration award in Utah is steep.
This Court has explained that “a motion to vacate or modify an arbitration award is
limited to determining whether any of the very limited grounds for modification or
vacatur exist.” Pacific Development, L.C. v. Orton, 2001 UT 36, 96, 23 P. 3d 1035
(citing Buzas Baseball v. Salt Lake Trappers, 925 P. 2d 941, 947 (Utah 1996)).

As discussed infra, CPG takes issue with the trial court’s ruling that Richard
Burbidge was a “neutral” appointee under the Utah Arbitration Act. However, even
assuming that he was, the trial court erred in two central respects, either of which requires
reversal. Understanding the nature of the error requires articulation of the relationship
among the two disclosure provisions in the Act, one of which applies only to neutrals,
and the other of which applies to both neutral- and party-appointees. As discussed
herein, the trial court erred under either standard.

Neutral appointees are subject to a disclosure requirement in the Act that does not
apply to party appointees. Utah Code Ann. § 78B-11-113(5) states that a neutral
appointee who does not disclose a “known, existing, and substantial relationship with a

party” is presumed to act with evident partiality:

4 Additionally, only portions of the arbitration proceeding were recorded. Consequently,
several live witnesses will have to be brought in again.
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An arbitrator appointed as a neutral arbitrator who does not disclose a
known, direct, and material interest in the outcome of the arbitration
proceeding or a known, existing, and substantial relationship with a party is
presumed to act with evident partiality under Subsection 78B-11-124(1)(b).
Section 78B-11-124(1)(b), in turn, provides:

Upon motion to the court by a party to an arbitration proceeding, the
court shall vacate an award made in the arbitration proceeding if:

x k%

(b)  there was:

(i) evident partiality by an arbitrator appointed as a
neutral arbitrator.

In interpreting these provisions, the trial court erred in a couple of respects, either
of which requires reversal. First, it erroneously interpreted “substantial relationship” as
including first-cousin relationships unaccompanied by any personal, social, or financial
relationship. Second, it erroneously assumed that the presumption of evident partiality
was irrebuttable, when all evidence — and Westgate’s own concession - was that no
partiality was evidenced by Arbitrator Burbidge.

A. Richard Burbidge’s first-cousin relationship with George Burbidge,
without more, was not a “substantial relationship” with a party.’

The legislature did not define “substantial relationship” within the Arbitration Act,
and this Court need not do so now. It is enough that the (non)relationship in this case

does not qualify. From the plain language of the statute, it is self-evident that a

> CPG does not dispute that Richard Burbidge’s consanguinity with George Burbidge
was a “known” and “existing” relationship. Consequently, this discussion focuses on
whether it satisfied the third element, a “substantial” relationship with a party.
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“relationship” in itself is insufficient to implicate Section 78B-11-113(5); it must be
“substantial.”

This Court has warned against interpreting the Arbitration Act so as to impose an
“appearance of impropriety” standard on arbitrators. In DeVore v. IHC Hospitals, Inc.,
884 P.2d 1246, 1255 (Utah 1994), the Court observed:

[A]s a matter of policy, we think an appearance-of-partiality standard
sets an impractically low threshold, especially in a small state like Utah.
Indeed, to disqualify any arbitrator who has professional dealings with
one of the parties (to say nothing of a social acquaintanceship) would
make it impossible, in some circumstances, to find a qualified arbitrator
at all.®

Similarly, the Utah Ethics Advisory Committee has opined that the participation of
a cousin may result in judicial disqualification under the (former) general Canon 3C(1)
impartiality <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>