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Jurisdiction
The court does not have jurisdiction for reasons explained in this brief.
Statement of the Issues

This appeal presents two distinct sets of issues. The first concerns a
threshold jurisdictional issue as to whether CPG’s failure to file a timely notice of
appeal precludes appellate jurisdiction. The second concerns whether courts
may vacate arbitration awards when a neutral arbitrator fails to disclose a first-
cousin relationship with a partner at a law firm representing a party.

L

The jurisdictional issue arises because CPG appeals from a combined order
(i) denying its motion to confirm an arbitration award and (ii) granting
Westgate’s motion to vacate that award. Utah Code section 78B-11-129(1)(c)
provides a statutory right to appeal an order denying a motion to confirm an
arbitration award. Thus, if the district court had denied CPG’s motion to confirm
the award in a separate order, there is no question that CPG would have had an
appeal of right. But the order also vacates the award and directs a rehearing, a
type of order that is not listed as appealable under section 78B-11-129(1). In
CPG's view, coupling the order vacating the award with the order denying
confirmation strips CPG of its right to appeal the denial of its motion to confirm.

Issue 1: Whether an order denying a motion to confirm an arbitration
award, but also granting a motion to vacate that same award with a rehearing, is

an appealable order under the Utah Uniform Arbitration Act, where that Act



provides for an appeal of right from an order denying a motion to confirm an
award but is silent on whether orders vacating awards with a rehearing may be
appealed as a matter of right.

Standard of Review: The court reviews the interpretation of a statute for

correctness. Rushton v. Salt Lake County, 1999 UT 36, § 17, 977 P.2d 1201.

IL
Under Rule 4(a) of the Utah Rules of Appellate Procedure, a party
exercising an appeal of right must file a notice of appeal in the district court
within 30 days. Appellate courts cannot suspend that requirement. Utah R.
App. P. 2. Itis undisputed that CPG did not file a notice of appeal in the district
court within 30 days. Instead, it filed a Rule 5 petition in this court, even though
Utah law established a right to appeal from the type of combined order at issue

here. Hicks v. UBS Fin. Servs., 2010 UT App 26, 19 15-17, 226 P.3d 762.

Issue 2: Whether a party satisfies Rule 4(a)’s jurisdictional requirement by
filing a Rule 5 petition in an appellate court, where Utah law provides an appeal of
right and the rules of appellate procedure do not allow suspension of Rule 4(a)’s
requirement that a notice of appeal be filed in the district court within 30 days.

Standard of Review: Subject matter jurisdiction presents a question of

law. Ameritemps, Inc. v. Utah Labor Comm’n, 2007 UT 8, § 6, 152 P.3d 298.

II1.
On the merits, the district court denied CPG’s motion to confirm because

arbitrator Richard Burbidge had failed to disclose his first-cousin relationship

2



with George Burbidge, a shareholder at Christensen & Jensen, the law firm
representing CPG. Under section 78B-11-113(5), when a neutral arbitrator fails to
disclose a “known, existing, and substantial relationship,” the arbitrator is
presumed to have acted with partiality and the award must be vacated. The
Manual for Commercial Arbitrators published by the AAA describes a second-
cousin relationship as warranting vacatur. In the district court, CPG attempted
to rebut that presumption with an affidavit from attorney Burbidge about the
nature of his relationship with arbitrator Burbidge, but provided no evidence
from arbitrator Burbidge concerning whether he acted with partiality.

Issue 3: Whether a statutory presumption that an arbitrator acted with
partiality may be rebutted with evidence from a third party concerning the
arbitrator’s relationship with counsel, where there is no evidence concerning
whether the arbitrator acted with partiality.

Standard of Review: The court reviews the interpretation of a statute for

correctness. Rushton v. Salt Lake County, 1999 UT 36, § 17, 977 P.2d 1201.

Independent of the statutory presumption, section 78B-11-113(4) provides
that a district court “may vacate an award” when an arbitrator fails to disclose an
existing relationship with counsel, substantial or otherwise.

Issue 4: Whether district courts have discretion to vacate arbitration
awards where a neutral arbitrator fails to disclose an existing first-cousin

relationship with a shareholder at a law firm representing one of the parties.



Standard of Review: The district court’s exercise of its permissive grant of

authority to vacate an award is reviewed for an abuse of discretion. Paul

deGroot Bldg. Servs., L.L.C. v. Gallacher, 2005 UT 20, § 22, 112 P.3d 490 (“[Bly

selecting the word ‘may’ to describe the authority of the trial court, the
legislature clearly signaled an intention to yield discretion to courts.”).
V.

Westgate did not investigate the veracity of arbitrator Burbidge’s
disclosures and did not object to his relationship with attorney Burbidge until
Westgate first learned of that relationship after the arbitration. Section 78B-11-
113(1) does not imposes a duty to disclose on potential arbitrators.

Issue 5: Whether a party waives the right to have an arbitration award
vacated where the party raises the issue after the panel issues its award, but the
party first learned of the panel member’s substantial relationship with the other
party’s law firm only after the panel had issued its award.

Standard of Review: Waiver presents “mixed questions of law and fact
and this court therefore grants broadened discretion to the trial court’s findings.”

Chen v. Stewart, 2004 UT 82, § 23, 100 P.3d 1177.

Determinative Provisions

Determinative provisions are at Addendum B.



Statement of the Case

L Nature of the Case, Course of Proceedings, and Disposition Below

On October 27, 2008, the district court compelled CPG to submit to
arbitration its claims against Westgate arising under the Utah Pattern of
Unlawful Activities Act (the “UPUAA”). (R. 4607,4713-18.) While the district
court case also involves other claims against Westgate, only those UPUAA claims
sent to arbitration are relevant to this appeal.

The order compelling arbitration required each party to select an arbitrator
and those two arbitrators to select a third arbitrator. (Id.) Westgate selected
Judith Billings, CPG selected Richard Burbidge, and those two arbitrators
selected Paul Felt. (R.5954.) The panel held hearings in December and January
2009, after which the panel entered an award in favor of some claimants for
$65,500. (R.5935-47.) CPG moved the arbitration panel for an award of attorney
fees in the amount of $1,195,174.07. (R. 5870.) CPG separately moved the district
court to confirm the arbitration award. (R. 5797-66.)

After the panel entered its award in favor of CPG, Westgate became aware
that arbitrator Burbidge had a first-cousin relationship with George Burbidge, a
shareholder at Christensen & Jensen, the law firm representing CPG under a
contingent fee agreement. (R. 5907, 6049-50.) Westgate moved to vacate the
arbitration award based on that relationship. (R. 5909.) On December 13, 2010,
the district court, in a single order, both granted Westgate’s motion to vacate and

denied CPG’s motion to confirm the arbitration award. (R. 6157-58.) The parties



agree that the district court’s order also directs a rehearing of CPG’s claims.
(Addendum C at 8; AOB at 13-14.)

CPG petitioned this court under Rule 5 of the Utah Rules of Appellate
Procedure for review of the district court’s order as though it were an
interlocutory order. (Addendum D.) CPG did not file a notice of appeal in the
district court. Nor did it file any other paper indicating it was exercising its right
to appeal the order under the Utah Uniform Arbitration Act. (Addendum E.)

This court provisionally granted CPG’s petition for interlocutory review
and requested that the parties address two preliminary questions: (i) whether the
order was subject to direct appeal pursuant to Utah Code section 78B-1-129 or
otherwise constituted a final judgment for purposes of appeal; and (ii) whether
this court has jurisdiction to review the order under Rule 5. (Addendum A.)
Despite the court’s expressed concerns over jurisdiction, CPG moved for
summary reversal of the district court’s order. (Addendum F.) The court
deferred ruling on CPG’s motion until plenary briefing on the merits.

(Addendum G.) This is that briefing.

I1. Statement of Facts

This case began in 2002 with Westgate’s filing a claim against Shaun Adel,
a former employee. Westgate alleged that Mr. Adel had misappropriated
Westgate records for the purpose of contacting Westgate’s potential customers
and persuading them to assign to CPG consumer protection claims which CPG

could collectively prosecute against Westgate. (R.7-8.) CPG then filed various
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counterclaims on behalf of prospective Westgate customers alleging, among
other things, that Westgate fraudulently induced them to attend sales
presentations by offering incentives (such as a gift certificate to a local mall or a
certificate that could be exchanged for a trip) that allegedly were not as valuable
as Westgate had represented. In March 2005, CPG amended its counterclaims to
allege that the same conduct also violated the UPUAA. (R. 2755.)

Later, pursuant to a statutory arbitration provision, Westgate moved to
compel arbitration of the UPUAA claims. On October 27, 2008, the district court
granted Westgate’s motion, while leaving CPG’s other counterclaims in the
district court. (R.4713-18.) The order instructed each party to select one
arbitrator and then required those two party-appointed arbitrators to select a
third arbitrator. (R.4718.) Westgate selected retired judge Judith Billings and
CPG selected Richard D. Burbidge. Judge Billings and arbitrator Burbidge then
selected Paul Felt as the third arbitrator. (R. 5954.)

After the arbitrators were selected, but prior to the arbitration hearing, the
arbitration panel prepared an “Arbitration Fee Agreement” for the parties, which
recited that all the arbitrators considered themselves neutral. (R.5831.) On
February 2, 2010, after a week-long arbitration proceeding, the panel entered its
Findings of Fact, Conclusions of Law, and Award. (R.5935-47.) In the award,
the panel found Westgate’s conduct to be in violation of the UPUAA and
concluded that, of the 208 claims presented by CPG, 131 claimants had been

injured by Westgate’s conduct. The panel found that each of the injured
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claimants had been damaged in the amount of $500. (R.5940.) The panel
awarded CPG $65,500 with interest at the legal rate from October 23, 2003.
(R.5937.) Following the panel’s entry of the award, CPG moved the arbitration
panel for an award of nearly $1.2 million in attorney fees. (R.5870.)

On March 30, 2010, Westgate learned that arbitrator Burbidge is a first
cousin of attorney George W. Burbidge II, a shareholder of Christensen & Jensen,
P.C. (the law firm representing CPG in this case). (R. 6048-50.) That familial
relationship was not disclosed to the parties by arbitrator Burbidge at any time
prior to or during the arbitration proceeding. (R.5907.) Christensen & Jensen
certainly was aware of the relationship but also neglected to disclose it to
Westgate even though George Burbidge as a shareholder likely would benefit
from any contingent fee recovery. (R. 5905-07.)

On December 13, 2010, the district court entered an order vacating the
arbitration award. (R. 6157-58.) In its related ruling, the court concluded that the
first-cousin relationship between arbitrator Burbidge and attorney Burbidge
should have been disclosed to Westgate before the arbitration because a
reasonable person would consider that relationship likely to affect the
impartiality of the arbitrator. (R. 6134.) The court also concluded that, because
arbitrator Burbidge acted as a neutral arbitrator, his failure to disclose this
relationship gave rise to a presumption, under Utah Code section 78B-11-113(5),

that he acted with evident partiality. (Id.)



Summary of the Argument

This court lacks jurisdiction to review the district court’s combined order
(i) denying CPG’s motion to confirm an arbitration award and (ii) granting
Westgate’s motion to vacate that award. In February 2010, the Utah Court of
Appeals held that a party has an appeal of right from such a combined order.

Hicks v. UBS Fin. Servs., Inc., 2010 UT App 26, 226 F.3d 762. Yet 10 months

later — in December 2010 — CPG did not file a notice of appeal in the district court.
Instead, it filed a Rule 5 petition in this court.

In the opening brief, CPG does not cite Hicks or address Hicks. Instead,
CPG asserts that it had no appeal of right because the district court directed a
rehearing. (AOB at 14.) CPG ignores both Hicks and the language in section
78B-11-129(1)(c) expressly providing an appeal of right from an order denying a
motion to confirm an arbitration award. CPG focuses instead upon the negative
implication of language in section 78B-11-129(1)(e) providing an appeal of right
from orders vacating arbitration awards “without rehearing.” CPG provides no
authority for reading into section 78B-11-129(1)(c) a limitation that does not exist.
Section 78B-11-129(c) does not say that parties may appeal an order denying
confirmation “unless the court also directs a rehearing.” This court should
decline CPG’s invitation to read that limitation into the statute.

CPG also invites this court to forgive its failure to file a notice of appeal.
(AOB at 16-17.) This court should decline that invitation as well. First, Utah
Rule of Appellate Procedure 2 permits the suspension of certain rules, but does

not permit the suspension of Rule 4(a)’s jurisdictional requirement that a notice

9



of appeal be filed with the trial court within 30 days. Second, for jurisdictional
purposes a Rule 5 petition is not a substitute for a Rule 4 notice of appeal: “Itis

not unreasonable to require attorneys to correctly apply clear and unambiguous

procedural rules.” Clark v. Archer, 2010 UT 57, § 13, 242 P.3d 758. At the time

CPG filed its petition, Hicks was “clear and unambiguous” that parties have an
appeal of right from the type of order at issue here. CPG's failure to file a notice
of appeal in the district court within 30 days precludes appellate jurisdiction.

If the court reaches the merits, it should affirm. Arbitrator Burbidge failed
to disclose that his first cousin was a shareholder at the law firm representing
CPG, a relationship the AAA considers substantial. Utah Code section 78B-11-
113(5) provides that, if an arbitrator acting as a neutral fails to disclose a “known,
existing, and substantial relationship with a party,” then the arbitrator is
presumed to have acted with partiality and any award must be vacated. And
under sections 78B-11-113(1)(b) and 113(4), where any arbitrator —neutral or
otherwise —fails to disclose an “existing” relationship — substantial or
otherwise — with a party or counsel, the court “may vacate an award.”

While either statutory provision provides ample basis to affirm, the
opening brief addresses only section 78B-11-113(5)’s presumption. CPG asserts
that the presumption is not dispositive because (i) arbitrator Burbidge was party
appointed and not “neutral,” and (ii) CPG rebutted the presumption that
arbitrator Burbidge acted with partiality with an affidavit of attorney Burbidge.

(AOB at 20-28.) This court should reject both arguments.
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The UPUAA’s broad disclosure requirements reflect the fact that judicial
review of the merits of arbitration awards is extremely narrow, so full disclosure
is required to allow the parties to ensure the integrity of the arbitration process.
Potential arbitrators who —like the arbitrators here —will act as neutrals must
comply with the disclosure requirements, regardless of the selection mechanism.
Failure to do so gives rise to section 78B-11-113(5)’s presumption that the
arbitrator acted “with evident partiality.” CPG misunderstands section 78B-11-
113(5) as creating a “presumption of substantial relationship” and attempts to
rebut that presumption with the affidavit of attorney Burbidge describing his
relationship with arbitrator Burbidge. But the relevant presumptionis a
“presumption of partiality,” something CPG does not address. CPG provided no
evidence from arbitrator Burbidge concerning whether he acted with partiality.

Wholly apart from section 78B-11-113(5)’s presumption, section 78B-11-
113(4) provides that a district court “may vacate an award” if any arbitrator fails
to disclose any “existing” relationship with a party or its counsel. (AOB at 30.)
CPG does not address this ground, which is an adequate basis to affirm.

Finally, CPG argues that Westgate waived its right to challenge arbitrator
Burbidge’s non-disclosure by failing to investigate the relationship and objecting
only when it became aware of the relationship after the arbitration. (AOB at 30-
34.) Yet under the UPUAA, the responsibility to inquire into and disclose the
existence of biasing relationships rests with arbitrators, not with the parties.

Utah Code Ann. § 78B-11-113(1). If this court reaches the merits, it should affirm.
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Argument

This appeal presents a threshold jurisdictional issue and several merits
issues concerning whether district courts may vacate arbitration awards when an
arbitrator acting as a neutral fails to disclose a first-cousin relationship with a
shareholder of the firm representing a party to the arbitration. Westgate will

address the jurisdictional issue before addressing the merits.

L The Court Should Dismiss CPG’s Appeal For Lack of Jurisdiction

The court lacks jurisdiction over CPG’s appeal because CPG did not file a
timely notice of appeal in the district court required by Utah Rule of Appellate
Procedure 4(a). Under section 78B-11-129(1), CPG had an appeal of right from
the district court order at issue here. Yet CPG failed to file a notice of appeal

within the 30-day jurisdictional limit. This court should dismiss CPG’s appeal.

A. Utah Law Was “Clear and Unambiguous” That CPG Had an
Appeal of Right from the District Court’s Order But CPG Failed to
File a Notice of Appeal Within the 30-Day Jurisdictional Limit
Under Rule 4(a) of the Utah Rules of Appellate Procedure, “[i]n a case in
which an appeal is permitted as a matter of right from the trial court to the

appellate court, the notice of appeal required by Rule 3 shall be filed with the

clerk of the trial court within 30 days after the date of entry of the judgment or

order appealed from.” Utah R. App. P 4(a) (emphasis added). And under Rule
2, while appellate courts may suspend most of the rules, they may not suspend
the requirements in Rule 4(a): “In the interest of expediting a decision, the

appellate court, on its own motion or for extraordinary cause shown, may, except
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as to the provisions of Rules 4(a), 4(b), 4(e), 5(a), 48, 52, and 59, suspend the

requirements or provisions of any of these rules in a particular case and may
order proceedings in that case in accordance with its direction.” Utah R. App. P.
2 (emphasis added).

Thus, this court cannot forgive a failure to comply with Rule 4(a) where a

party has an appeal of right. Saratoga Holdings, LLC v. Hall, 2011 UT App 166,
99 34 & n.1, 682 Utah Adv. Rep. 69 (court lacked authority to forgive an
appellant’s failure to file a timely notice of appeal because rule 2 “specifically
states that [the] court cannot suspend the requirements of rule 4(a).”); see also In

re A.B., 2010 UT 55, § 43, 245 P.3d 711 (dismissing appeal for lack of jurisdiction

where notice of appeal was not signed by appealing party).

Here, CPG had an appeal of right. Section 78B-11-129(c) provides a
statutory right to appeal an order “denying confirmation of an arbitration
award.” The district court’s order denied CPG’s motion to confirm an arbitration
award. (R. 6157.) Therefore, Rule 4(a) required CPG to file a notice of appeal in
the district court within the 30-day deadline, which it failed to do. While the
order denying the motion to confirm also vacated the same arbitration award
and directed a rehearing, those additional mandates in the order do not change
the analysis. (Id.) Indeed, just 10 months before CPG filed its Rule 5 petition, the
Utah Court of Appeals held that parties have an appeal of right from the denial
of a motion to confirm an award even where the same order also vacates the

arbitration award and directs a rehearing. Hicks v. UBS Fin. Servs., 2010 UT App
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26, 19 15-17, 226 P.3d 762. The Hicks court held that, by enacting the
appealability provision of the UPUAA, ““the legislature added to, rather than
subtracted from, the situations where an appeal may be filed as a matter of

right”” Id. § 16 (quoting Amalgamated Transit Union, Local 382 v. Utah Transit

Auth,, 2004 UT App 310, § 11, 99 P.3d 379).1 Under Hicks, CPG's statutory right
to appeal was clear.

This court’s recent case law confirms that where a party has an appeal of
right, its failure to file a notice of appeal in the district court in compliance with
Rule 4(a) precludes appellate jurisdiction, even where the party files a timely

Rule 5 petition in an appellate court. Clark v. Archer, 2010 UT 57, q 14, 242 P.3d

758 (“It is axiomatic in this jurisdiction that failure to timely perfect an appeal is a
jurisdictional failure requiring dismissal of the appeal.”); see also Utah R. App. P.

3(a) (“Failure of an appellant to take any step other than the timely filing of a

notice of appeal does not affect the validity of the appeal.”) (emphasis added).

1 The holding in Hicks also was premised on the court of appeals’ reasoning that
orders compelling arbitration are final and therefore directly appealable under
Utah Constitution article VII section 5, which guarantees an appeal of right in all
cases. Hicks, 2010 UT App 26, 17 16-17. The Hicks court concluded that its prior
decision holding that orders compelling arbitration are directly appealable
bound it to hold that orders vacating an award and directing a rehearing also are
directly appealable because such orders are at least as final, for constitutional
purposes, as orders compelling arbitration. Id. Westgate expresses no opinion
on the viability of this constitutional analysis and instead calls the court’s
attention to the Hicks court’s conclusion that it “unquestionably” had
jurisdiction over the order in that case by virtue of section 129. Id. § 17 n.10; see
also State v. Anderson, 701 P.2d 1099, 1103 (Utah 1985) (“It is a fundamental rule
that this Court should avoid addressing constitutional issues unless required to
do so0.”).
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As the court explained in Archer, “[i]t is not unreasonable to require
attorneys to correctly apply clear and unambiguous procedural rules.” Id. CPG
attempts to distinguish Archer by asserting that, in this case, CPG’s appeal of
right was not “clear and unambiguous.” (AOB at 16-18.) But CPG fails to cite
Hicks, which is clear and unambiguous on the point that parties have an appeal
of right from combined orders such as the one issued by the district court here.
Moreover, Archer confirms the straightforward implication of Rules 2 and 4(a):
CPG’s failure to file a notice of appeal within 30 days precludes appellate
jurisdiction.

As a fallback, CPG argues that its failure to file a notice of appeal in the
district court should not be dispositive because it filed in this court a Rule 5
petition to review the order as interlocutory. In support, CPG cites Cedar

Surgery Ctr., L.L.C. v. Bonelli, 2004 UT 58, 96 P.3d 911. Bonelli does not support

CPG'’s position. Bonelli held that a Rule 5 petition filed in an appellate court, and

a timely “petition for permission to appeal” filed in the district court, satisfied

the notice of appeal requirements of Rule 3 even though the “notice of appeal”
filed in the district court was improperly captioned. Id. 99 11-12. Under Rule 2,
a court may forgive the improper captioning of a timely district court filing.
Thus, Bonelli does not support CPG’s position, as it did not involve a failure to
make any district court filing under Rule 4(a) — a failure that cannot be forgiven
under Rule 2. CPG filed nothing in the district court within the 30-day deadline

specified in Rule 4(a), properly captioned or otherwise. In those circumstances, a
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Rule 5 petition filed only in an appellate court cannot satisfy Rule 4(a)’s
requirement that a notice of appeal be filed in the district court within 30 days.

Clark v. Archer, 2010 UT 57, § 13, 242 P.3d 758. In sum, CPG’s failure to file in

the district court a timely notice of appeal — or an improperly captioned
equivalent— precludes appellate jurisdiction.

B.  Section 78B-11-129(1)(c) Grants the Right to Appeal from District
Court Orders Denying Confirmation of Arbitration Awards

While CPG has not cited Hicks or argued it should be set aside, CPG has
raised a number of arguments at odds with the holding in Hicks. For that
reason, Westgate will address why the holding in Hicks is correct. Utah Code
section 78B-11-129(1)(c) expressly provides that parties have an appeal of right
from orders “denying confirmation of an award.” Hicks held that, because the
legislature has permitted appeals from certain orders that may not otherwise
constitute final judgments, including orders denying confirmation of the
arbitration award —such orders are statutorily appealable regardless of whether
the order also vacates the award and directs a rehearing. Hicks, 2010 UT App 26,
99 16-17. The plain language and purpose of the UPUAA confirm that the

holding of Hicks is correct.

1. Under the Plain Language of Section 78B-11-129(1), CPG
Had an Appeal of Right from the District Court’s Order

Section 78B-11-129(1) identifies a number of orders from which parties

have a statutory appeal of right: “An appeal may be taken from: (a) an order

denying a motion to compel arbitration; (b) an order granting a motion to stay
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arbitration; (c) an order confirming or denying confirmation of an award; (d) an
order modifying or correcting an award; (e) an order vacating an award without
directing a rehearing; or (f) a final judgment entered pursuant to this chapter.”
(emphasis added). This court has held that, by enacting a virtually identical
provision in a prior version of the UPUAA, which similarly designated certain
orders as immediately appealable, the legislature “without qualification . . .

conferred appellate jurisdiction” over those orders. Pledger v. Gillespie, 1999 UT

54, 917, 982 P.2d 572. This court should reaffirm that position here.

The order CPG attempts to appeal states: “Consumer Protection Group,
LLC’s Combined Motion to Confirm Arbitration Award . .. is DENIED.”
(R. 6157.) The order thus falls squarely under section 78B-11-129(1)(c)’s plain
language: “An appeal may be taken from . . . an order . . . denying confirmation
of an award.” CPG would have this court read additional limiting language into
section 78B-11-129(1)(c) so that it reads, “ An appeal may be taken from an order
denying confirmation of an award, unless the court also vacates the award and
directs a rehearing.” This reading is inconsistent with the linguistic structure of
the statute. Section 78B-11-129(1) is a disjunctive list of orders from which a
party has a statutory right to appeal. Because it is disjunctive, only one such
order must be entered to trigger the right to appeal. This court should not read a

limiting qualification into section 78B-11-129(1)(c). Bissland v. Bankhead, 2007

UT 86, 1 9, 171 P.3d 430 (plain language interpretation should govern).
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CPG resists the plain language interpretation by arguing that the order
was not appealable because it was not final, and it was not final because it
required a rehearing. (AOB at 14.) But if the list of appealable orders in section
78B-11-129(1) also required a final judgment, then section 78B-11-129 would be
entirely superfluous, as final judgments are appealable independent of section
78B-11-129. Again, there is no need to read a qualification into section 78B-11-

129(1) where none exists. Robinson v. Mount Logan Clinic, 2008 UT 21, ] 9, 182

P.3d 333 (“[W]e construe a statute so “as to render all parts thereof relevant and

meaningful . ...”” (quoting Jackson v. Mateus, 2003 UT 18, 21, 70 P.3d 78)); Hall

v. Dep’t of Corr., 2001 UT 34, § 15, 24 P.3d 958 (“We . . . avoid interpretations

that will render portions of a statute superfluous or inoperative.”).

CPG simply refuses to acknowledge the literal application of section 78B-
11-129(1)(c) and argues that “[nJone of the bases for appeal listed in § 129 is
applicable to this matter.” (AOB at 13.) To reach that conclusion, however, CPG
ignores that the district court’s order denies confirmation of an award and
focuses only upon the fact that the order also vacates the award and directs a
rehearing. (Id.) Elsewhere, CPG asserts that the order only “technically”
resulted in the district court denying CPG’s motion to confirm the award as a
side effect of its granting Westgate’s motion. (AOB at9.)

CPG's assertions are inconsistent with the procedural history. The initial
motion filed in the district court was CPG’s motion to confirm the award, a stand

alone motion, to which Westgate responded not only by arguing that the award
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should not be confirmed but also by moving the district court to vacate the
award. (R.5764-65;5893-909.) The fact that the district court granted Westgate’s
motion does not change the fact that CPG’s motion to confirm the award was
denied.? The district court’s order “denying confirmation” of the award
expressly brings the order within section 78B-11-129(1)(c).

Finally, in an attempt to argue that section 78B-11-129(1) is not the
exclusive avenue for obtaining appellate review, CPG argues that the word
“may” in section 78B-11-129(1) — “ An appeal may be taken” —means that an
appeal of right is not the only way to obtain review of the orders listed in section
78B-11-129(1). (AOB at 15.) CPG asserts that the use of the word “may” leaves
the door open for interlocutory appeals as well. This reading is illogical. The
word “may” merely signifies that a party is not statutorily required to appeal the
listed orders and indicates that parties have the choice of whether to use their
resources appealing from the orders listed in section 78B-11-129(1). Section 78B-
11-129(f) confirms Westgate’s interpretation: “An appeal may be taken from a
final judgment entered pursuant to this chapter.” Id. Under CPG’s
interpretation, a party could file a Rule 5 petition in an appellate court to review

a final judgment, an absurd result.

2 Under the UPUAA, motions to confirm may be granted as a necessary
consequence of denying a motion to vacate, but they cannot be “technically”
denied. Under section 78B-11-124(4), where a “court denies a motion to vacate
an award, it shall confirm the award unless a motion to modify or correct the
award is pending.” There is no corresponding mandate to deny confirmation if a
motion to vacate is granted. In any event, the issue is beside the point here
because CPG’s stand alone motion to confirm was denied.
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The plain language of section 78B-11-129(1)(c) provided CPG an appeal of
right from the combined order denying CPG’s motion to confirm and granting
Westgate’s motion to vacate while directing a rehearing. Because CPG had an
appeal of right, its failure to file a notice of appeal within the 30-day deadline in

Rule 4(a) precludes appellate jurisdiction. This court should dismiss this appeal.

2 The Better Reasoned Approach of Other Jurisdictions
Confirms the Plain Language Interpretation of Section 78B-
11-129(1)

Although the opening brief does not acknowledge it, among jurisdictions
with similar language in their arbitration statutes, there is a split of authority
regarding whether an order that both denies a motion to confirm an award and
also vacates that award and directs a rehearing is appealable as a matter of right.
The split of authority was noted in Hicks, but has since been analyzed

thoroughly by the Texas Supreme Court in East Texas Salt Water Disposal Co. v.

Werline, 307 S.W.3d 267 (Tex. 2010),? an opinion that rejects the position

3 As Werline notes, “[iln New York, where there is no statute governing appeals
in arbitration cases specifically, an appeal would be allowed. One other state,
West Virginia, has no specific statute. The Uniform Arbitration Act or the
Revised Uniform Arbitration Act provision regarding appeals has been adopted
in thirty-four other states and the District of Columbia, and two other states have
similar provisions. But even in these thirty-seven jurisdictions with similar
statutory language, the decisions directly addressing this issue fail to reach any
sort of consensus. Courts in seven states — California, Kentucky, Maine,
Nebraska, Nevada, North Carolina and South Dakota—and in the District of
Columbia have dismissed appeals from orders similar to the order in this case
providing both for vacatur and a rehearing. Courts in four states — Arizona,
Massachusetts, Tennessee and Utah have not. Courts in at least two states —
Minnesota and Missouri—have gone both ways. Six states have statutes more
like the [Federal Arbitration Act]. Courts in one of those states — Ohio —appear to
allow appeals when the federal courts would. Two other states have statutes
more like the FAA but in limited contexts. Three states have statutes allowing
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advanced by CPG here. As Werline noted, to adopt the position advanced by
CPG the court must allow the negative implication of section 78B-11-129(1)(e),
which allows appeals from orders vacating awards without directing a
rehearing, to trump the plain meaning of section 78B-11-129(1)(c), which allows
appeals from orders denying confirmation of an award without qualification.
Werline, 307 S.W.3d at 271. Under Utah law, implications based on a statutory
omission are not favored over an express grant of statutory authority.

Associated Gen. Contrs. v. Bd. of Oil, 2001 UT 112, 9 30, 38 P.3d 291 (“[W]e will

not “infer substantive terms into the text that are not already there. Rather, the
interpretation must be based on the language used, and we have no power to
rewrite the statute to conform to an intention not expressed.””). The UPUAA's
unambiguous grant of a right to appeal from some orders should not be found to
be extinguished by a negative implication drawn from a separate grant of
permission to appeal other orders.

The express language approach of the Werline court provides courts
flexibility without authorizing needless appeals. As Werline notes, there is no
statutory right to appeal where a court merely requests clarification of an
arbitration award because such an order would be a “preface to determining

confirmation.” Werline, 307 S.W. 3d at 270-71. Only where, as here, the order

appeals in arbitration cases as in other civil cases. Of these, one, Alabama, would
apparently allow an appeal like the one before us. Thus, the seventeen
jurisdictions, other than Texas, that have considered whether to allow appeal in a
situation like the one in this case appear about evenly divided on the issue.” 307
S.W.3d at 272-74 (footnotes omitted).
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constitutes a full adjudication of the confirmation issue does a court’s vacating
the award go hand-in-hand with an order denying confirmation and trigger a
party’s right to appeal .4

The plain express language approach to determining which orders are
appealable also is consistent with Utah policy favoring arbitration and limiting

the scope of district court review of arbitration awards. Softsolutions, Inc. v.

Brigham Young Univ., 2000 UT 46, § 14, 1 P.3d 1095 (“[G]iven the public policy

and law in support of arbitration, judicial review of arbitration awards confirmed
pursuant to the Act is limited to those grounds and procedures provided for
under the Act.”). With no appeal of right from orders denying confirmation,

district courts might exceed their limited authority. Werline, 307 SW.3d at 271

(limitations on substantive review of arbitration awards “would be circumvented
if [rehearing] could be ordered for [illegitimate] reasons . . . and appeal thereby
delayed.”). The policy in favor of arbitration— providing “expeditious and less
expensive” methods for dispute resolution—is better served by permitting
appeals as a matter of right from those orders identified in section 78B-11-129(1).

Docutel Olivetti Corp. v. Dick Brady Sys. Inc., 731 P.2d 475, 479 (Utah 1986).

4 Under the UPUAA, a court may vacate an award on the ground that the
arbitrator’s refusal to postpone the hearing without cause prejudiced a party.
Utah Code Ann. § 78B-11-124(1)(c). A court could then direct a “rehearing” to
provide the arbitrator an opportunity to provide an explanation for refusing to
postpone the hearing. In such circumstances, section 78B-11-129(1)(e) operates to
deny an appeal of right. The order would become appealable if, after the
arbitrator provided an explanation, the district court confirms or refuses to
confirm the award.
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Under CPG's proposed interpretation, the default standard m simﬂar
future cases will be that parties must re-arbitrate claims without first obtaining
appellate court review, even if the district court erred in vacating the award.
That is, a party who obtains a favorable arbitration award and then has that
award vacated could be required to wait until the rehearing of the arbitration is
complete before an appellate court may review the original vacatur, assuming it
is not moot. And even then, the prevailing (for the second time) party may not
be able to obtain appellate review if the district court again vacates the award
and directs yet another rehearing. In contrast, interpreting section 78B-11-129(1)
to mean what it says — that a party may appeal from an order denying
confirmation of an arbitration award — gives the parties the right to ensure that
the court-ordered “do over” is necessary. This is more consistent with the role of
arbitration as an expeditious method for dispute resolution.

The court should hold that section 78B-11-129(1) provides the right to
appeal whenever a court denies confirmation of an arbitration award. That
interpretation is consistent with the statutory plain language, renders each
provision in that section meaningful, does not create exceptions-by-implication,
and is in harmony with Utah policy favoring arbitration. CPG had the right to
appeal but mistakenly elected instead to petition for interlocutory review.
Because CPG did not file a notice of appeal in the district court within the 30-day
deadline in Rule 4(a), this court lacks jurisdiction. This court should dismiss this

appeal without reaching the merits.
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II.  Should the Court Reach the Merits, It Should Affirm Because Vacatur
Was the Appropriate Remedy for Arbitrator Burbidge’s Nondisclosure
of His First-Cousin Relationship with Counsel for CPG

If the court reaches the merits, it should affirm. The district court properly
concluded that arbitrator Burbidge had an obligation to inform the parties of his
first-cousin relationship with attorney Burbidge and that his failure to make that
relationship known to Westgate requires vacatur of the award. The UPUAA sets
forth two different standards for vacatur relevant to this appeal. Under one
standard, the court reviewing an arbitration award must vacate the award if a
neutral arbitrator fails to disclose a “known, existing, and substantial
relationship with a party.” Utah Code Ann. §§ 78B-11-113(5), -124(1)(b)(i).
Under the second standard, a court has discretion to vacate an award entered by
an arbitrator who failed to disclose any “existing or past relationship with any of
the parties to . . . the arbitration proceeding, their counsel or representatives, a
witness, or another arbitrator.” Id. §§ 78B-11-113(1)(b), -113(4).

Here, the district court’s order can be affirmed under either standard. The
district court concluded that vacatur was mandatory because arbitrator
Burbidge’s relationship with attorney Burbidge was substantial and, therefore,
arbitrator Burbidge was statutorily presumed to have acted with partiality.
Alternatively, even if arbitrator Burbidge’s relatibnship with attorney Burbidge
was not a “substantial relationship with a party” such that the UPUAA
mandated vacatur, the district court nevertheless did not abuse its discretion

when it vacated the award.
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Before addressing the two standards for vacatur under the UPUAA, it is
important to discuss the critical role that disclosure plays in the process of
appointing arbitrators. Only in light of that background can the policy
implications of this case be fully appreciated. In the following pages, Westgate
will show that the UPUAA neutrality and discloéure requirements are central to
the effectiveness and integrity of the arbitration.

To begin, disclosure requirements play a critical role in arbitrator
appointment because arbitrators function as private judicial officers. Yet unlike
state paid and trained judges, arbitrators are drawn from the legal and
commercial communities on a case-by-case basis. And unlike judges, until their
appointment, arbitrators are not bound by canons of ethics to be circumspect in
their relations with members of the legal or professional community. The

preamble to the American Arbitration Association’s Code of Ethics for

Arbitrators in Commercial Disputes acknowledges that fact, stating that

“la]jrbitrators, like judges, have the power to decide cases. However, unlike full-
time judges, arbitrators are usually engaged in other occupations before, during,

and after the time that they serve as arbitrators.” The Code of Ethics for

Arbitrators in Commercial Disputes preamble (American Arbitration Association

2004) (“AAA Canons”).
It is well known that maintaining impartiality is a challenge because
parties pick arbitrators with specialized knowledge. Arbitrators are often

“purposely chosen from the same trade or industry as the parties in order to
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bring special knowledge to the task of deciding.” Id. The comments to the
model Uniform Arbitration Act note that “[t]he problem of arbitrator partiality . .
. involves a tension between abstract concepts of impartial justice and the notion
that parties are entitled to a decision maker of their own choosing, including an
expert with the biases and p