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STATEMENT OF JURISDICTION AND OF NATURE OF EROCEEZING

ihe <court has jurisdiction to  near this appeal pursuant to
UcaA 72-2a-3(2) (h).

The parties to this action were divorced on the 3l1st day of
March, 1387 and no appeal was taken from the divorce decree.

Jn May <4th, 1388 the Appellant brought a petition berore the
tri1al court seekindg custody of two of the minor children, Brandy
and Jake, and to obtain ssaoccirated relier in the nature cr child
zupport and vigaitation. The Appellant also sought to enforce
orders 1n the original decree regpecting payment of the
Appellants equity 1n the home and with respect to existing
restraining orders pursuant to an order to show cause filed at or
near the above date.

The Respondent filed a counterpetition for custody of the
minor child Kasey and for associated relief. Appellant brought
this appeal from what Appellant visualized as an adverse ruling

ot the trial court.

STATEMENT OF FACTS

1. Respondent and Defendant were divorced on the 3lst day
of March, 1987 and a copy of said decree 1s attached hereto and
incorporated herein by reference as Exhibit A",

2. At the time of the original divorce the Respondent was
represented by A. W. Lauritzen, attorney at law, which attorney
has represented the Respondent throughout all proceedings
including this appeal. In the original divorce decree Appellant

was not represented by counsel but was represented by various



counsel throughout the proceedings from which this appeal is
taken.

3. After considerable post divorce <conflict in which
neither of the parties accorded much deference the provisions of
the decree, the parties reconciled and 1lived together as husband
and wife with all three children of the parties from Octcber
3lst, 1987 until May 2nd, 1988.

4. On May 2nd, 1988, without notice to Respondent, the
Appellant left the home of the parties in California and traveled
to Utah with the three children of the parties and did not advise
the Respondent of her whereabouts or of the whereabouts of the
children.

S. Through the use of investigators the Respondent was able
to determine the whereabouts of the Appellant and contemporaneous
therewith the Appellant filed an order to show cause seeking to
enforce the existing decree and filed a petition to modify the
existing decree which actions formed a basis of the instant
litigation.

6. In connection with the hearing on Appellants order to
show cause, the trial court granted temporary relief by restoring
custody of two of the children to the Respondent and restoring
custody of the other child to the Appellant as had been provided
for in the original decree. The trial court further reduced the
equity payment as required in the original decree to a money
judgment in favor of the Appellant and against the Respondent.
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7. The Respondent thereupon brought a counterpetition
aeeking a change 1n custody of the <child then 1n the custody of
the Appellant, and requested certain other specified relief in
the nature of attorney fees and costs expended in connection with
the Appellants alleged abduction of the minor children.

8. Atter several interim hearings during which the trial
court entered temporary orders restraining the Respondent from
contacting or harming the Appellant and from withholding
visitation of the minor children from the Appellant; the trial
court entered an order requiring that the parties, each of which
had since remarried, to submit themselves and their present
spouses to a psychological and environmental evaluation and
required that all of the parties cooperate in such said
evaluation including the evaluation of the minor children of the
parties.

S. The evaluation recommended that Respondent should have
custody of all three of the party’s children.

10. After extensive hearings were had, the court entered
findings of fact and conclusions of law in which the court found
a substantial change of circumstances and the court did in fact
modify the original judgment and decree from which order the
Appellant appealed. A copy of the findings of fact and
conclusions of law and judgment and decree are attached hereto

and incorporated herein as by reference as Exhibit "B".



SUMMARY OF ARGUMENT

1. The tindings of a trial court will not overturned on
appeal unless the tindings are clearly erroneous.

2. There was ample evidence to support each cf the tindings
made bv the court 1n connect:ion with the modification of the
2riginal judgment and decree.

3. The sudgment and decree as modified, provides a just
disposition of all of the 1ssues presented at trial.

4, There was ample evidence to support the trial courts
finding of a substantial change of circumstances and, in fact,
the Appellant appears to concur in that ultimate conclusion.

S. The Appellant, 1n stipulating to the value of the home
of the parties i1n open court and i1n executing various and sundry
documents releasing her 1nterest therein, waived any right to
appeal from the money Judgment entered by the court 1in
modification of the original judgment and decree.

ARGUMENT

POINT I: THE TRIAL COURT RELIED ON COMPETENT EVIDENCE IN
CHANGING CUSTODY OF THE MINOR CHILD KASEY TO THE RESPONDENT AND
AWARDED CUSTODY OF ALL THREE MINOR CHILDREN TO RESPONDENT;
EVIDENCE ESTABLISHED THAT DEFENDANT WAS AN UNFIT PARENT WHILE
RESIDING WITH HER PRESENT HUSBAND.

Notwithstanding biblical language which 1s not part of the
trial record i1n this case, 1t 1is axiomatic that the findings of
the trial court, unless clearly erroneous and against the

4



manifeat welght of the evidence, will not be disturked. Grayson

Roper itd. vs. Finlinson, 139 Utah Adv. Rep. 29 (1389)'. The law

1s also well settled that an inference of correctness attaches to
the written findings entered by the trial court which inference

must prevail if supported by competent evidence Saunders vs.

Sharp, 154 Utah Adv. Rep. S (1991)°%. The court found support for
the award of custody to the Respondent in the evidence provided
by each of the expert witnesses, Dr. Gary Sazama, Dr. Elwin
Nielsen, and Dr. Peggy Poce as well as the other professionals who
testified at the proceeding generating the rulings appealed from
here. Each of the experts called was of the opinion that all
three children should be in the custody of Respondent and should
reside with him. The court was, no doubt, influenced by the
desires of the children as well, each of the children having
expressed the desire to reside with the Respondent. As a

brooding omnipresence over the entire proceeding we have the

t. The applicable standard of review is based on URCP 32(a)
which provides that Findings of Fact, wwhether based on oral or
documentary evidence, shall not be set aside unless clearly
erronecus and due regard shall be given to the opportunity of the
trial court to judge the credibility of witnesses

®. In this case the Utah Supreme Court held that *"an
Appellate court does not 1lightly disturb .... the findings of
fact made by a trial court. If a challenge 1is made to the
findings, an Appellant must marshall all evidence in favor of the
facts as found by the trial court and then demonstrate that even
viewing the evidence in a 1light most favorable to the court
below, the evidence is insufficient to support the findings of
fact. If the Appellant fails to marshall the evidence, the
Appellate court assumes the record supports the findings of the
trial court .... (at p.6)



present husband of the Appellant. He did not 1like the children
and they did not like him and in fact feared him (see finding
number 12, 17>. Appellant does not cite to the record and
ignores the findings of the trial court in her argument.
Respondent, not having the burden to marshall evidence to support
the findings of the trial court, will defer to those

findings as most expressive of the relationship of Appellant and

her spouse to the children, Saunders vs. Sharp (supra). The

court in its judgment and based on the facts as he found thenm,
properly awarded custody of all three children to Respondent.
See also UCA 30-3-10(2> which provides direction to the court.

POINT II: THERE WAS AMPLE EVIDENCE TO SUPPORT THE ORDERS OF
THE TRIAL COURT WITH RESPECT TO VISITATION RIGHTS.

The court, in 1its findings of fact numbers 17 thrcocugh 20,
made orders of visitation tailored around the singular problems
created by the presence of Appellants new spouse <(see findings
12, 17 and 18). Though the arrangement was not ideal from
Appellant’s point of view, it was the best the court could do in
balancing the rights of the parties against what the court
perceived to be the best interest of the children. At page 6 of
Dr. Sazamas evaluation, as contained in the addenda filed with

Appellants brief, the problems confronting the court (as seen by

Dr. Sazama) are readily apparent. At page 6 the evaluation
characterizes the Appellants spouse as ‘demanding, hostile,
aggressive and sometimes violent...™. At page 13 one of the

6



~hildren characterizes the spouse as ''dangerous" at page 14 the

"

gecond child 18 found to have ..fear and resentment...'" toward
the Appellants spouse. The third child at page 15 mentions that
Appeilants spouse ‘'‘scared her'.

The court, in interviewing the children, (not on the record)
could not having but sensed attitudes in the children that
reintforced the e2xpressed concerns contained in the evaluation.
What else could the court rely on? Appellant has pointed to no
evidence admitted at trial. On the contrary, her exhibit'RR",
“S" and "T", relied heavily on by her but which would have been
of little assistance to the court, were not admitted at trial and
are not found in the trial record.

POINT III: THE FINDINGS OF THE TRIAL COURT WITH RESPECT TO
CHILD SUPPORT WERE AMPLY SUPPORTED BY THE EVIDENCE VIEWED WITH
REGARD TO EVIDENCE OF CHANGE OF CIRCUMSTANCES.

Upon this issue, the court found as follows;

21. As far as the financial arrangements are

concerned, when the parties moved back
together in October of 1987, they threw away
any previous divorce decrees and any

financial obligations.

22. The Defendant reshuffled the family
wealth, she presently has neither the
capacity nor the ability to make meaningful
child support payments. After the expected
child is born of her present union,
Defendant may go back to work but she will
probably be unable to make enough to support
her household and make significant
contributiona to the aupport of the children
of the partiea but will have resources after
she receives her home equity.

7



23. The Plaintiff 1is not =ntitled to back

child support in the light <tf his use, at no

cost to him, of Defendant’s equity 1in the

home of the parties. Upon Plaintitff paying

to the Defendant the stipulated amount of

$25,000.00 the Plaintiff shall be entitled to

580.20 per month until the youngest child

attains the age of 18 years.
The nominal child support awarded to Respondent «($580.00 per month
for all three children) is certainly warranted by the findings
cited hereinabove.

POINT IV: 1IN VIEW OF EVIDENCE OF CHANGED CIRCUMSTANCES THE
TRIAL COURT WAS JUSTIFIED IN AWARDING JUDGMENT 1IN THE AMOUNTS
FOUND AND APPELLANT WAIVED HER RIGHT TO APPEAL FROM THE MONEY
JUDGMENT, THE PARTIES HAVING STIPULATED TO THAT ISSUE.

The court found, in finding 23 cited at page 7 above, that
the parties had stipulated to the judgment figure, Appellant does
not deny her stipulation and an cannot but admit that the
judgment is now satisfied.

POINT V: THE TRIAL COURT’S FINDING THAT RESPONDENT WAS NOT
IN CONTEMPT OF PRIOR COURT ORDERS WAS WARRANTED BY ALL OF THE
EVIDENCE.

The only suggestion of contempt not disposed of in earlier

proceedings is addressed by the court at finding number 28;

Of the principals, if any party is in
contempt of court orders heretofore existing,
it is the stepmother. The court has no

jurisdiction to make a finding of contempt
for the stepmothers actions, which the court
findas to not be attributable to Plaintiff.



Appellant ia unable to point to tacts i1n the record that would
require a different disposition of the issue.

POINT VI: THERE IS NO EVIDENCE THAT THE HONORABLE JOHN
WAHLQUIST WAS BIASED AND PREJUDICED WITH RESPECT TO CLAIMS OF THE
PARTIES.

There is no suggestion on the record that bias, prejludice or
predisposition of the judge was attendant to these proceedings
and the disposition of the issues is in no way compelling to that
conclusion. The statement in Appellants brief that Respondent
had represented to the court that "his (Respondents) parents had
gone on a cruise with the judge and that they had everything
worked out'" finds no support in the record nor is there any truth
in that assertion.

POINT VII: THE TRIAL COURT DID NOT ERR IN ITS RULINGS
RESPECTING ATTORNEY FEES AND CGOSTS.

The courts findings that Defendant had ‘reshuffled the
family wealth" (finding number 22); that ‘'"the attorneys fees
claimed by Defendant <(Appellant) are neither justified or
reasonable'" (finding number 20); that "“the Plaintiff (Respondent)
... does not have the present ability to pay attorneys fees" all
find considerable support in the record. The ultimate finding
that ''each party should answer to their own costs and their own

obligations they have incurred to respective counsel... (finding

number 22) is manifestly correct and within the evidence.



CONCLUSIGN

While this ccurt has before 1t a case containing an unusual
and complex factual basis, the disposition of the 1ssue by the
trial judge was both thoughtful and judicicus and finds
overwhelming support in the record; a reccrd only sparsely cited

by Aappellant and which citation does nothing to support her

contentions. This <court should affirm th ruling of the trial
judge.

RESPECTFULLY SUBMITTED thig pr1l, 19S91.

CERTIFICATE OF MAILING

I hereby certify that I mailed four (4) true and correct
copies of the foregoing Brief of Respondent Kirk T. Nielson to
Shelly H. Nielson (Martin) 3366 Emigration Canyon, Salt Lake
City, Utah 84108 on this day of April, 1391.

10



A. W. Lauritzen (1906)
Attorney for Plaintiff

326 North 100 East

P.0. Box 171

Logan, Utah 84321
Telephone: (801) 753-3391

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

COUNTY OF CACHE STATE OF UTAH
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)
KIRK THOMAS NIELSON, ) FINDINGS OF FACT AND
) CONCLUSIONS OF LAW
Plaintiff, ) RESPECTING PETITION TO
) MODIFY DECREE AND
va. ) COUNTERPETITION
)
SHELLY H. NIELSON (MARTIN), )
)
Defendant. ) Civil No.862025336
)
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This matter came on for heering or the 8th day of June 1989
a the hour of 10:00 a.m. before the hoiorable John Wahlquist in
the courtroom at Logan, Utah and proceecdings were had on the 8th
and Sth days of June and the hearing was adjourned and was
finally heard to a conclusion on the 22nd day of June and
witnesses having been sworn and having testified and the court
having heard the testimony and exhibits having been offered and
rgcéived and the court having rxamined the same and being fuily
advised in the premises the cowrt now makes and enters the
following;

FINDINLS OF FACT

l. The parties divorced on Mirch 3i, 1987; resumed an extra

marital relationship on or ab>it Oc.ober 31 1987, finally

separated on or about May 2nd, 1988.

EXHIBIT '-



2. Each of the parties has now remirried and the children
now reside with Plaintiff. The Plaintiff is married to and
resides with Barbara B. Nielson and the Defendant is married to
and resides with William K. Marti-..

3. This court has appointed an expert and has reviewed the
environmental study and has given due weight thereto as the court
has as to other expert testimony »resented.

4. Brandy Nielson is not noticeably retarded and the court
finde her to be prettier than average, but the court is compelled
to recognize that although she will prolibly have her romances,

‘will probably marry and have & family. Brandy will have a

difficeult—time—in obtaining—eand—holding employment; ?IEjEEGEEEZIL——_

5. To allow Brandy to reside with the Defendant while the

stepfather William K. Martin resides at Defendants home would—
nwmhunmm%(ww@\

6. Jscob Nielson is at leaec ~f average intelligence, brave
and is self-reliant. Jacob relies heavily on Plaintiff for love
and substance and although he is his ‘daddy’s boy"™ the close
relationahip and truat he sharers ith Plaintiff; which ia, in
aome areas, not entirely deaerved, may d>teriorate if Plaintiff
fails to recognize and deal with Plaintif."s own shortcorings.

7. To require Jacob to leave Plaintiff and to reside with

Defendant is inconceivable in view of lis present allegiances

2 g‘fm@



in light of his warkedantipeth —<for—thestepfather—Willian K.
Hartino

8. Kasey Nielson appears to be a bright, well adjusted
child, 4dlthough torn by hér parents obvious and persistent
conflict. Kasey loves her mother but &she does not trust herjagk\
she—trusts—her—father—and relies ¢n her stepmother for her daily
needs and subsistence.

9. Kasey réikgg, not only on her £ fg;;’and stepmother, but

upon her siblings for su eassurance. Kasey should not

be saeparated from her si ngs &®e-_ i: will largely destroy her

and security. \\\\\\\\\

10. The Plaintiff ie a strong willed, hard working man with

feelings of confiden

an ingrained self imposed oblig:tion to support his family. The

Plaintiff _ Wut still has

some growing up to do. The-oh:id—em 6 the parties trusthimto
pPro e su t and he is=s wy—of that trust —having provided

8 Faid . —+the—divorce=
11. The Defendant is a coaplex person who is ambivalent
regarding the outcome of these cus:ody p-oceedings. She has not

had a equal chance with the children,but has _largely disregarded

anrd—ignored—her—oppoertuniti ra—te——reconstruct——and-advance _hexr
ahi Erem—theitr—expertance—the-

chitdremhave—littie—trust—for Pefendent although they love her

as any child would 1love ites mother.



12. The stepfather, William K. Martin, wants to win this
case, not for concern for the children, bu: only because he likes
to win. He is a selfish, self-centw:ied and violent man who will
resort to violence under stress. The ch! dren recognized—these —

traite—and—have Mo regard-or respeet—for hia—and—theyfear—him as
el

13. The Defendant—is—uneble—to—controlher present husasband

o a or e

support in their—pust —confrontaticns with the stepfather. —

14. The stepmother, Barbara 3. Nielson, occupies an unusual
>osture in this case, havingbecc rea pillar—of support—to—these—
ﬁu4d:en—4a—thoie—otherwtse—chaotic—cxfstence. The children not
)nly rely on the atepmother for daily care and suatenance, but
iave developed a strong affection for her.

15. TFhe—satepmether—haes;—to & Jarge vxtent,—become—a—mother
dgure to the—partites—Tcthildren, a sifuatic: that the court finds

inusual 1in instances such as this wher: the stepmother has

hildren in the same age group.

/

vide a&a base of support ‘and

16. The
ecurity for the parties which would be largely lost if
ugtody were in a her than the Plaint

17. Brandy ahould not be rejuired to viait Defendant, the
ourt has no practical way of fo:.cing this particular child to
ensibly vieit, s8she does not .ike her stepfather and her
tepfather doee not like her. Sh=: may viait her mother at her

4



iternal grandmother’as home if Defendant ijesirea but ias not
iquired to do 8o in the presence of the stepfather.

18. Defaendants visitation with Jacob will be &aet as
)llowa, at his maternal grandmothers home every other weekend,

he desires, but he =shall not be required to viait in the
‘esence of the atepfather and nead not atay overnight. Such
;sitation as occurs. shall not oczur in a location other than
ygan, Utah except with hie consent.

19. Visitation with Kasey will be set as follows, every
.her weekend at the maternal grandmother’s home at the
‘andmothers invitation, said visita’:ion to be with the Defendant
\d her mother, from 6 p.m. Friday to 6 p.m Sunday.

20. No overnight visitation will be rejuired prior to a 60
y cooling off period from the date 6£ this courts ruling.

21. As far as the financial arraigements are concerned,

en the parties moved back together in October of 13987, they

rew away any previous divorcecAééégéé%;Lund——uny——ftnancia%“

HHosbseona .

22. The Defendant reshuff.ed the family wealth, she
esently has neither the capaci:.y nor the ability to make
aningful child support payments. tfter the expected child is
rn of her present union, Deféndanc may go back to work but she

11 probably be unable to make enoich to support her household

d make significant contributions tc¢ the s.u>port of the children



R
of the parties _ but-will have r

Jhome—equity,
23. The Plaintiff is 1ot entitled to back child support in

8 er

the light of‘’ his use, at no costs to _him, of Defendant’s equity‘
in the home of the partzesa/égké:/ Plaintiff paying to the
=
Defendant the—satipulated ~meunt—of 825,000.007' e Plaintiff
PRI —

shall be entitled to £80.00 per nonth\unt&L—%he—-youngeet—chiid‘*

attains—the—ege—of—3i8—years, (@ . -
24. 1In light of hia own cbligationa for child support

imposed by his prior marriage as well as other pressing debts, it
is doubtful whether the stapfather wiil be able to contribute to
his present household in the for¢seeable future and it appears
that Defendant,for all practical purposes, will be the principal
provider for herself and the expected child.

25. The court finds ro psychosis in any of the principals
whether they be the Plaintiff, the Defendant, the atepfather, the
stepmother, or the children rf the parties and in this regard
does not find that the couit ordered evaluation is suvpported by
the evidence. The court dceas subscribe to the findings in the
environmental study regarding present placement of the children.

26. The court finda tha: the refendant ias not entitled to
attorneys fees and finds that the attorneys fees claimed by
Defendant are neither jusxified nor reasonable. The Plaintiff,
in light of the circumatances now. appearing, does not have the
present ability to pay attorneys fees incurred by Defendant in

6
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this action although Plaintiff’s claimed attorneys fees are more
in line with those justified by th¢ nature and complexity of this
proceeding.

27. Each party s8hould an&swer to their own costs and to
their own obligations they have incurred to respective counsel
without contribution from the opp:sing c~arty. The Defendant is / ?7
not entitled to costs for tvavel nor ?or loat wages claimed.
However if in fact there was & court eppointed expert per se the

- Cryun=k SAchksroac
ceartﬂa.kec~no_nuling_nn_liabilitx4_:ig::i;ji;éiﬁ;$w4 éﬁh.ﬁi JchvJ&J

28. Of the principals, if any pé%t;ifi iﬁJ:ﬁfiiQBQLo cdurt \CL’
orders heretofore existing, it is the stepmother. The court has
no juriasdiction to make a finding of contempt for the astepmothers

actions, which the court finds to not be attributable to

Plaintiff.

29. It is unlikely that Dufendant will exercise visitation
set hereby and will probably didappear az she has done at times

previous.

30. There has been no kidnap.  .ng p->ved in this ection, any

act attributable to Plaintiff was, at best, merely & Sunday

afternoon interference_ .and—was—1agely  justified by the
circumatancea as related—to him:

31. The myriad of recorded conversation between the
parties, alone or involving the present apouses of the parties,
have little weight or substance as evidence in this hearing and
amount to nothing but pure trickery practiced on the Plaintiff by

-
¢



Defendant and her present spouse Willian K. Martin.

32. The attorneys becare perzonally involved 1in the
conflict between the parties; counael for the Plaintiff was able
to extricate himself from this unseemly behavior at an early
stage while counsel for the Defendant never has.

From the foregoing Findings of Fact the court now makes and
enters the following;

CONCLUS (ONS OF LAW

1. The Plaintiff is a fi:. and proper person for the care
custody and control of each o  taie three minor children of the
parties; Bfandy Nielson, Kirk Jicob Nielson and Kasey Nielson
subject only to reasonable visitation ir the Defendant and should
be awarded custody of Kasey Nieleca.

2. All other prior ~ustod, orders should remain

undieturbed”
three childrens

3. The DQ ndant, while residirg/éfzh her present spouse,

William K. Martin, is on for the care, custody and

control of the minor childre randy Nieleon, Kirk Jacob Nielson,

must take intb account the

and Kasey Nielson and ~visita .io

undesirability of to the stepfather

posure of the chil
William K. Martin.

4. While Defendant.resi e;/Cith William K. Martin and until
further order of this courpt,\Defendariz: s8hould enjoy 1limited

vigitation not to exceed e follRiing;

8 \




. Brandy ashould not be 1equired to viesit Defendant

unless governed by her own desires. Erandy may visit her moﬁher
in her maternal grandmothers home without interference by
Plaintiff but not in the presence of tﬁé stepfather.

b. Vieitation with Jicob should be eset as follows, at
hisa maternal grandmothera ho-e every other weekend, if he
desires, but should not be reqiired to vieit in the presence of
the stepfather and need not stay overnight.

c. Vieitation with Kasey should be set as followe,
every other weekend at the mat:zrnal grandmothers home at her
invitation and with the Defendant and/c¢ - her mother, from 6 p.nm.
Friday to 6 p.m. Sunday.

S. Plaintiff should provide a. 1 support for each of the
minor children of the parties until the amount of $25,000.00 is
paid by the Plaintiff to Defendant; the Defendant presently
having neither the ability nor resources to contribute
significant support to the chiliren of the parties.

6. The Defencdant, through her acticne, has largely
dissipated the wealth of the pert. es, rendering—+ttwpossible for
Plaintiff to retire—the—Judgme nt—3n—Ffavor—or the Defendant now\
encumberimmg the lands jointly owr'ed by the—perttes whtch s oW —

c d b Plaintiff and the shildren of the -pertiess The
Plaintiff can, however, borrow %oney

t_gnaienrad_to__h4h—aﬂd—he—siUuid_dU—BU‘WItﬁTn 30 days and pay to

_Defendant $25,000.00 upon—_DefendiRE=Q i t~Ciatning—her<intorast—by

~

AT 000 e, D DA - 30 %(«
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. Upon transfer and paiyment as set forth in paragraph 6

above, Defendant &hall, for «ach month thereafter pay ¢to

Plaintiff the sum of sao.oo;ESEL—éﬁfréLzupport said payment to—

persist until the youngest chiid—attain—the—age—of—18—years—or=be——
otherwise—wewancipated.

8. Plaintiff, by his actionsa, haa forgone the right to

recover from Defendant any loas or exp=2nse incurred as a result
of the aseparation, reconciliation and ultimate violent severing
-of the family bonda which have precipitated the hearing on the
petition and counterpetition now before the court.
9. There should be no contempt adjudged against any party.
10. Each party should »j>ay the attorneys fees and costs
necessarily incurred by them .n prosecution ofAthis action

DATED thise day of

DISTRICT J¥UDGE

APPROVED AS TO FORM

John Walsh, attorney
for Defendant

nielson 12/07
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assume that the legislature mtended a fair resul..
Reversed.

WE CONCUR:
Gordon R. Hall, Chief Justice
, - 1. Daniel Stewart, Justice
Michael D. Zimmerman, Justice °* -
Howe, Associate Chief Justice, concurs in’
the result.

~

1. The current version of the statute reﬂccts mir.or
grammatical changes made in 1986.

2. Section 70A-1-104 provides: "This act be1. a
general act intended as a unified coverage Hf its
subject matter, no part of it shall be deemed . be
impliedly repealed by subsequent legislation if such
construction can reasonably be avoided.”

o Cite as

119 Utah Adv. Rep. 29

IN THE SUPREME COURT
OF THE STATE OF UTAH

GRAYSON ROPER LIMITED
PARTNERSHIP and Grayson Roper,
Plaintiffs and Appellees,

Rich FlNLlNSON Jos. T. Finlinson, nc., a
corporation, Gordon Nielson, and Jor 1 Doe'
l' . ! . i :‘ ‘ A .
Defendants and Appellants.

No. 860171 '+ "'~
FILED: October'17, 1989 . !

Fourth District, Millard County
_Honorable George E Balllf

ATTORNEYS:

Fred W. Finlinson, Salt Lake City, for~
appellants’ -
Eldon A Ehason. Delta, for appellees

- This opinion is subject to revis’on before
., publication in the Pacific R porter. .

-
Yoone o~

Y

ZIMMERMAN, Justice: .

Defendants Rich Finlinson, Jas. T. thnson.
Inc., a corporation,. Gordon Nielson, and John
Doe 1 (heremnafter . collectively referred to as
"Finlinson”) appeal from a trial court decision that
quiets title of a strip of land in plaintiffs Grayson
Roper Limited Partnership and Grayson Roper
(hereinafter collectively referred to as "Roper”).
Finlinson claims the court erred in ruling that
Roper’s quiet title action was not barr 1 by sect-
ions 78-12-5 and-6 of the Code an¢ in refu-
sing to find that Finlinson had gained tle to the
disputed land through boundary by ac uiescence.
The trial court decision is affirmed.

Roper and Finlinson are adjacent lan ownp rts in
Millard County, Utah. Roper 1s the re rd wner

1

i

of an eighty-acre parcel described as the south 1/
2 of the southwest 1/4 of section 34, township 15
south, range 4 west, Salt Lake Base and Meridian
(SLBM). Roper acquired this property in 1971 and
can trace a clear chain of title back to the patentee
who acquired the land from the federal govern-
ment in 1916. The land owned by Finlinson perti-
nent to this action is a forty-acre parcel immed-
iately to the east of Roper’s property. Finlinson
acqur-ed this parcel in 1963. It is described as the
souttwest 1/4 of the southeast 1/4 of section
34, township 15 south, range 4 west, SLBM. Fin-
linsor. can trace a clear chain of title back to the
pater*ee who acquired the land from the federal
gov.r ment. The dispute between Roper and Fin-
lins. concerns a strip of land approximately 129
feet ide, lying within the bounds of Roper’s
prope .y but on its eastern boundary. It is descr-
ibed us the east 129.4 feet of the south 1/2 of the
southwest 1/4 of section 34, township 15 south,
ange 4 west, SLBM,

For many years, & road extended the length of
.1e  129-foot-wide .strip. in a north/south dire-
Clion and provided access from the town of Lea-
mington to what is now known as Utah Highway
No. 125. Roper and his predecessors in interest
used this road and allowed others to do the same.
For many years, a fence stood along the west side
of the strip. In 1979," Finlinson plowed out the
road and began farming the strip of land. Roper
asked Finlinson to cease this activity, but Finlinson
refused. In May of 1982, the Bureau of Land
Management ("the BLM") resurveyed the southern
boundary line of section 34, as well as other bou-
ndanes in the area. The BLM then placed a survey
marker to establish the, southeast corner of the
southwest 1/4 of section 34. This survey marker
was located 129.4 feet to the east of the old fence
next to the now-plowed-up road. In September
of 1982, Roper erected a partial fence. on, the
-secton boundary ‘ as established by the -newly
placed BLM marker. Finlinson removed the fence,
infcrmed Roper that he owned the land, and
wa’aed him to .keep off the property or face a
tres ass action. "

{~ May of 1983, Roper ﬁlcd a qunct tnle action

|:a8a 1st Finlinsan, requesting injunctive ,relief and

dam ges. Finlinson defended by. contending :that
Rop ’s suit was barred by the statute of limitat-
ions in the Utah Code that, pertains..to actions
involving title to real property. See Utah , Code
Ann. §§78-12-5,-6 (1987).’ The, sections
relied on, 78-12-5 and -6,. state.as: a precond-
iuon to the bringing of an action concerning- title
to real property that the plaintiff, counterclaimant,
or its predecessor in interest must have been.in
possession of the ,property within seven . years
before the commencement of the action.! The
plaintiff or counterclaimant need not prove actual
possession to satisfy .this requirement. ,Under
section 78-12-7 of the Code, .a- party holding
legal title to the property is presumed to.be -*in
possession” within the meaning of sections 78-12-
5 and-6. Utah Code Ann, §78-12-7 (1987).2
However, section 78-12-7 also provides that this
presumption can be rebutted if it is shown. that
"the property has been held and possessed adver-

sely to such legal title for seven years before the
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commencement of the action.” Id.

* The trial court heard conflicting eviderce:and
ruled in favor of Roper. It found, inter ala, that
(i) Roper was the record title owner of tre disp-
uted strip of land; (ii) both Roper and Finlinson
regularly used the road on the disputed strip and
both more recently claimed exclusive possession of
the land; (iii) the boundaries of Roper’s property
'were established by three United Stdtes survey
teams, as well as two Millard County surveyors;
(iv) the BLM survey of 1982 confirmed the boun-
daries of Roper’s property; and (v) Roper had
paid taxes on the contested strip of land for twelve
years and his predecessors in interest had done the
same for over fifty years. The court then held. that
Finlinson had not established the adverse posses-
sion claim necessary to rebut the presumption
‘raised - by -section ‘78-12-7{in favor of Roper and
-that the-statute of limitations defense asserted by
Finlinson failed' because Roper was "seized or
_possessed of the property, in question within ¢ ven
‘years: before the commencement of the action.’ Id.
Tt therefore** quieted title in Roper. Finli son
appeals, ¥ NN

" Before "addressing Finlinson’s arguments on
appeal, we note the applicable standards ¢ f review.
A trial court’s legal conclusions are accrded no
particular deference; we review them for correct-
‘ness. City of West Jordan v. Utah Stat. 1etire-
ment Bd., 767 P.2d 530, 5§32 (Utah 198¢‘ Scharf
v. BMG Corp., 700 P.2d 1068, 1070 (Utab 1985).
On the other hand; a trial court’s findings of fact
are given 'deferential review. Utah Rule »f Civil
Procedure 52(a) provides, "Findings <¢f fact,
whether based on oral or documentary evidence,
shall not be set aside unless clearly grroneous, and
due regard shall be given to-the opportunity of the
trial court to judge the credibility of the witne-
sses.” Utah R. Civ. P.” 52(a). To successfully
attack a trial court’s findings of fact, an appellant
‘must first marshal all the evidence in support of
'the findings and then demonstrate that the evid-
ence, including all reasonable inferences drawn
‘therefrom, is insufficient to support the findings
against an attack under the rule 52(a) standard. Reid
‘v. Mutual of Omaha Ins. Co., 776 P.2d 896,
_899 (Utah 1989); In re Estate of Bartell, 776 P.2d
885, 886 (Utah 1989).

Finlinson does not dispute that Roper is the
record title owner of the section which includes the
disputed strip of land and that that fact raised a
presumption of possession in Roper under se ‘ion
78-12-7. However, Finlinson contends that the
trial court erred in finding that the statutory ore-
sumptlon had not been rebutted. In support of this
claim, Finlinson asserts that the trial cour: made a
finding that he or his predecessors in int rest occ-
upied the strip for over fifty years orior to
Roper's bringing the quiet title action. “is, he
claims, 1s sufficient to show that "the pro :e iy has
been held and possessed adversely to such legal
titlé for seven years before the commencement of
the action.” Utah Code  Ann. § 78-12-7 (1987).

The factual premise on which Finlinso1 bases
this argument is contrary to the trial court’s
finding that both Roper and Finlinson used the
strip of land over the years before claiming the
right to exclusive possession. Finlinson has not

Grayson Roper I aited P:.inership v. Finlinson
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ttempted to carry his burden of:marshaling the
.viience in support of the trial.court’s finding
egarding mutual use of the strip and then demo-
istratyng that that finding is clearly erroneous. See,
c.g., tartell, 776 P.2d at 886. Therefore, there is
no res .on for us to disturb that finding. See Ashton v.
Asht n, 733 P.2d 147, 150 (Utah 1987).

Bu' even if Finlinson or his predecessors in int-
rest 1ad exclusively possessed the disputed strip
or 1 ore than seven years before Roper brought
his s t, that fact would not operate to rebut the
presu 1ption of possession accorded Roper by
sectic 1 78-12-7. Relying on sections 78-12-9
and-1 of the Code,3 Finlinson contends that it
is enc agh to "possess adversely” under section 78-
12-7 if one merely cultivates crops on the land.
This reading of the Code is plainly erroneous.
Sections 78-12-9 and-11 only define when
"land is deemed to have been possessed and occ-
upied” by a party’ seeking to ‘establish adverse
possession. They specify that cultivation of crops
suffices for possession or occupation. But that
alone is not enough to establish a claim of adverse
possession. Payment of - taxes is-also required.
Section 78 12-12 provides:- .+ speic

In no case shall adverse possession

be considered established under the

provisions of any section of this code,

unless it shall be shown that the land

has been occupied and claimed for the

period of seven years continuously,s and

that the party, his predecessors . and

grantors have paid all taxes which have

peen levied and assessed upon such

‘and according to law. !

Utah Code Ann. §78-12-12 (1987) (emphasis
addec:. This payment-of-taxes requirement has
»een ong recognized. See, e.g., Smith v. Nelson,
14 1'ah 51, 56-57, 197 P.2d 132, 135 (1948); Home
Owner’s Loan Corp, .v. Dudley, 105 Utah
208, 20-21, 141 P.2d 160, 166-67 (1943); Huntsman
v. untsman, 56 Utah 609, :619-20,
192F 368,372(1920), . ., - N o
We read the words "possess .adversely” in
sectic 1 78-12-7 as having the same meaning as
"adverse possession” in section 78-12-12,
thereby importing into section 78-12-7 a «requi-
rement that all of the elements of adverse posses-
sion be shown to rebut the presumption of posse-
ssion it raises in a record title owner. To hold
otherwise, as Finlinson requests, would be to
permit a party to use section 78-12-7 to estab-
lish de facto an entitiement to property by adverse
possession without showing the payment of taxes
This resutt would be flatly contrary to the plain
intent of he legislature as set out in section 78-12-
12 and confirmed in our cases. See Farrer v.
Johnson, 2 Utah 2d 189, 193-94, 271 P.2d 462,
+3-66 (1954); Sheppick v. Sheppick, 44 Utah
3, 136, 138 P. 1169, 1171 (1914). Finlinson’s
scsition also contradicts fundamental principles of
‘tatutory construction: to wit, separate parts of an
act should not be construed in isolation from the
est of the act, Jensen v. Intermountain Health
Care, Inc., 679 P.2d 903, 906 (Utah 1984), and the
terms of related code provisions should be const-
rued n a harmonious fashion, see Utah State

UTAH ADVANCE R:PORTS
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(Utah 1984). Because Finlinson has not shown that
he had paid taxes on the proerty for seven years,
«the trial court correctly.rule.. that sections 78-12-
S and-6 did not bar Roper’s suit.

We next address Finlinson's argument tha the
trial court erred in failing to find that he acq ired
title to the disputed strip .of land . through the
doctrine .bf | boundary ' by. acquiescence. Finlihson
recognizes. that. the, presence of clear title in Roper
and the ready. avauabnhty of accurate survey .inf-
ormation showmg ‘the true: status of the strip of
land would , require . affirmance of Roper’s title
under. our decision in Halladay v - Cluff, 685 P.2d
500. (Utah 1984). Under Hallad: v, there must be
"objective uncertainty” .as to a boundary’s loca-
tion before boundary by acquie cence.can -come
into. play. 685 P.2d at..505-06. Finlinson argues
that we should limit . Halladay tc an "urban scen-

i0.” When the. land is rural, 1inlin .n suggests,
we should ‘adhere to the traditic nal voundary by
acquiescence .rule of Fuoco v. ' illia/ts, 18 Utah
2d-282, 421 P.2d 944 (1966). nder Fuoco, .the
four. prerequisites of boundary b acquiescence are
(i) occupation up to a visible line marked by
monuments, fences, or buildings, (ii) mutual acc-
uiescence in the line as the boundary, (iii) for 2
long period of years, (iv) by adjoiniag landowncr
1d. at 284, 421 P.2d at 946.

Even if we were to so limit Hali; d A lemsr
would'notﬂprcvaxl here because he :.nnot sat’
all the :elements - of : Fuoco.- The trial court. fox.'n
that the fence along the west side of the disputec
strip was built for stock. ¢»ntrol and not as e
boundary; therefore, it was .ot acquiesced in as a
boundary by both parties. Finlinson has not atte-
mpted to carry his burden of overturning that
finding on appeal. See Bartell, 776 P.2d at 886.
We. therefore decline to overturn the trial ¢ urt's
finding on that point.

The trial court’s decision quieting title in Roper
is affirmed.

WE CONCUR: o

Gordon R..Hall, Chief Justice

I. Daniel Stewart, Justice : .

- Christine M. Durham, Jusucc

Richard-C. Davxdson Utah Co. -t of Appcals
Judge

Howe, Associate Chief Jus' ce, } 1ving

disqualified himself, does not par zipa' . herein;
Davidson, Court of Appeals Judg , sat:

1. Section 78-12-5 provides:

No action for:the recovery of real
property or. for..the possession thereof
shall be. maintained, unless it appears
that the plaintiff, "his ancestcr, grantor
or . predecessor - was  seized or jossessed
of the property in question wtk n seven

years 'before- the’ commencem: . of the
action.
Utah Code  Ann. §78-12-5 (1987). Section 7¢&

12-6 provides:

-No cause of actiorn or defense or
counterclaim to an action, founde'
upon the title to. real property or t

Grayson Ro;.(r Limited Partnership v. Finlinson
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rents or profits out of the same, shall be
effectual, uniess it appears that the
person prosecuting the action, or inter-
posing the defense .or counterclaim, or
under whose title the action is prosec-
uted or defense or counterclaim is made,
or the ancestor, predecessor or grantor’
of such person was seized or possessed’
of the property in question within seven
years before the committing of the:act in-
respect to which action is prosecuted or
defense or counterclaim made.

Utah Code Ann. §78-12-6 (1987).
2. Section 78-12-7 provides:

_In-every action for the recovery of
real property, or the possession thereof,
the person establishing a legal title to the
property shall be presumed to have been
possessed thereof within the time requ-
ired by law; and the occupation of the
property by any other person shall be
deemed to have been under and in sub-.
ordination to the .legal:title, unless it:
appears that the. property bhas -been . beld’
and possessed adversely to: such legal,
title for seven years ‘before the comme-,;
ncement of the action.

Utah Code Ann. §78-12-7 (1987).!

3. Section 78-12-9 provides:

For the purpose‘ ;of .. constituting : an~
adverse possession: by-.any . person clai-}
ming a title founded upon a written'
instrument or judgment or. decree,: land’,
is deemed to have.been possessed and”
occupied in the following cases:

(1) where it has been usually :cultiv-,
ated or improved.

(2) where ‘it has been - protected by a
substantial inclosure.

(3) where, although not inclosed, " it
‘has been used for the supply of fuel, or
of fencing timber, for the purpose of
husbandry, or for pasturage or for the
ordinary use of the occupant.

(4) where a known farm or single lot '

has been partly improved, the portion of °
such farm or lot that may have been left -

.not - cleared or not inclosed according to
-the "usual. course and custom  of the’
adjoining county is deemed to have been

occupied for the same length of time as °

" the part improved and cultivated.

Utah Code Ann. §78-12-9 (1987). Section
12-11 provides: , ‘
For the purpose of constituting an
‘adverse - possession by any person clai-

‘ming -title not founded upon a written *

instrument, judgment or decree, land is
.deemed to have been possessed and
occupied in the following cases only:

(1) ‘where it has been protected by as
substantial inclosure.

(2) ‘where it has been usually cultiv-
ated or improved.

(3) . where labor or money has been
expended upon dams; canals, embank-
ments, -aqueducts: or . otherwise .for the
purpose of irrigating such lands amou-
nting to the sum of $5 per acre.
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IN THE SUPREME COURT
OF THE STATE OF UTAH

Leon H. SAUNDERS; Robert Felton;
Saunders Land Investment Corp., a Utakh
corporation; White Pine Ranches, a Utal.
general partnership; White Pine Enterpri:es, a
Utah general partnership; and Kenneth k.
Norton, dba Interstate Rentals, Inc., a Nrvad
corporation,

Plaintiffs and Petitioners,

Y.

John C. SHARP and Geraldine Y. Shary,,
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ATTORNEYS:

Robert M. Anderson, Salt Lake City, for
Leon H. Saunders, Robert Felton, and
Saunders Land Investment Corp.

Glen D. Watkins, Bruce Wycoff, Salt Lake
City, for White Pine Ranches and White
Pine Enterprises John B. Anderson, Salt
Lake City, for Kenneth R. Norton and
Interstate Rentals

Donald J. Winder, Kathy A. F. Davis, Salt
Lake City, for John C. and Geraldine .
Sharp

On Certiorari to the Utah Court of Apj »als

This opinion is subject to revision befe¢ -e
publication in the Pacific Reporter.

PER CURIAM:

This matter is before the court on plai “tiffs’
petition for a writ of certiorari to reviews the
decision of the court of appeals in Saundérs v
Sharp, 793 P.2d 927 (Utah Ct. App. 19€0)
The petition is granted. Further briefing by h«
parties and oral argument are deemed unn -
essary, as the arguments in the petition bri-f.
are adequate for our determination. T .
matter is remanded to the court of appeals fo:
modification of its opinion in accordance with
this opinion.

Plaintiffs purciiased approximately sixty
acres of unimproved real property from def-
endants under a contract which consisted of
several separate memoranda to be interpreted
together. Both parties agree that the property
was to be developed and resold in residential
lots consisting of four or five acres, as a
planned..unit development ("PUD"). Defend-
ants, as sellers, agreed to release and convey

1
\
!

onc PUD lot upon receipt of each $140,000
paid in principal. Initially, plaintiffs platted
only half the property. On December 23, 1983,
the plat of phase I of the project was recorded
in the office of the Summit County Recorder.
Six five-acre lots and a private internal
roadway were described on the plat. Defend-
ants executed a deed to lots 1 through 5, as
requested by plaintiffs, pursuant to the release
clause of the contract.

Plaintiffs breached the contract by making
only a partial payment on the real property
taxes in November 1984. In addiuon, they
were able to pay only a portion of the 1985
annual payment. Nevertheless, they state that
they previously paid sufficient principal to
cover *he purchase price of the platted lot 6,
all of the internal roadway of phase I, and
7.35 acres of the unplatted acreage. Plaintiffs
claim -that under the release clause of the
contra ', they are entitled to the release of all
prop-rt,; paid for, in spite of their prior
breac,. By their complaint, plaintiffs sought
convey: 1ce of these areas by specific perfor-
mance .f the contract. Defendants countercl-
aimed for foreclosure.

The trial court found that the contract
rec iired plaintiffs to designate the property to
be conveyed pursuant to the release clause,
anc plaintiffs had never requested conveyance
of any property except the first five platted
lots. In its statements of applicable law, the
trial court stated that plaintiffs’ breaches were
material, significant, and continuing and were
uncured when plaintiffs requested release of
the roadway, lot 6, and the additional 7.35
acres from the unplatted property. Accordi-
ngly, the trial court denied specific perform-
ance and granted judgment to defendants.
Plaintiffs appealed, and the matter was poured-
over to the Utah Court of Appeals for review.

On appeal, plaintifts reiterated their claim
that they are entitled, under the contract, to
conveyance of all property paid for, in spite of
their breach of the contract by nonpayment of
the entire purchase price. The court of appeals
interpr:ted the argument as a challenge to the
findings of fact made by the trial court. In its
opinio , the court of appeals made this stat-
ement !

¢.-ce buvers have not marshaled the
«v fence In support of those find-
ing.  but merely argue that there is
evit ence contradicting them, they
have failed to demonstrate that the
findings are against the clear weight
of the evidence. We must therefore
accept the findings as valid and
affirm the judgment.

793 P.2d at 931 (emphasts added).

As far as its review of plaintiffs’ challenges
to the findings of fact is concerned, the court

| of appeals was correct. An appellate court

does not lightly disturb the verdict of a jurv
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nor the findings of fact made by a trial court.
If a challenge is made to the findings, an
appellant must marshal all evidence in favor
of the facts as found by the trial court and
then demonstrate that even viewing the evid-
ence in a-light most favorable to the court
below, the evidence is insufficient to support
the findings of fact. If the appellant fails to
marshal the evidence, the appellate court
-assumes that the record supports the findings
of the trial court and proceeds to a review of
the accuracy of the lower court’s conclusions
of law and the application of that law in the
case. Grayson Roper Ltd. v. Finlinson, 782
P.2d 467, 470 (Utah 1989); Scharf v, EMG
Corp., 700 P.2d 1068, 1070 (Utah 1985).

However, the court of appeals erred when it
then automatically affirmed the jdgment
based on plaintiffs’ failure to show ne find-
ings of fact to be unsupported. An . npellate
court is to review the trial court’s cor . :sions
of law for correctness. Landes v. Cag 1.l City
Bank, 795 P.2d 1127, 1129 (Utah 1990;. Once
the findings of fact (rather than the juc gment)
were affirmed by the appeals court, it was
then incumbent on that court to review the
trial court’s conclusions of law and its appli-
cation of the law to the facts as found. The
interpretation of a contract is a matter of law
for the court to determine unless the contract
is ambiguous and evidence of the parties’
intent (which is a matter of fact) is necessary
to establish the terms of the contract. The
court of appeals failed to analyze the law
applicable to the case, and the case is there-
fore remanded to the Utah Court of Appeals
for that purpose.

So ordered.

LuLE e LU
Provo, Utah
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HAIL _, Chief Justice:

Defendant Keith Reed (hereinafter
defr ndant”) appeals the trial court’s order
nd udgment denying a motion to quash

servi z of summons upon him and the default
judg :ent entered against him.

Pl ntiff and defendant were granted a
divor:e on April 15, 1987, in the Fourth
Judic al District Court, Utah County. Under
the terms of the divorce, plaintiff was awarded
items of personal property, including a travel
trailer and a four-wheel-drive pickup truck,
neither of which was surrendered to plaintiff
in a timely manner. The trailer was eventually
returned to plaintiff by defendant’s parents,
Merrill Reed and Georga Recd, also named
derendants in this matter.

On Mav 8, 1988, in an effort to recover the
pickup truck, plaintiff caused the sheriff to
serve th¢ subject summons upon defendant
and his parents at his parents’ home in Orem,
Utah, where defendant had resided during the
iv.dency of the divorce. At the time of
<>rsice, the sheriff was informed by the
rarents that defendant no longer lived at the
v2sidence and that they did not know where he
was but thought he was out of the state. The
sherif{ nevertheless left defendant’s copy of
the summons at the parents’ home and com-
pletec areturn of service.

On May 25, 1988, defendant appeared spe-
cialiy and filed a motion to quash service. He
. clud=d with the motion affidavits from
hims¢ 'f and his parents stating that he did not
live v.ith his parents and that the service of
proce s was not made at his usual place of
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(2) In awarding custody, the court shall consider,
among other factors the court finds relevant, which
parent is most likely to act in the best interests of the
child, including allowing the child frequent and con-
tinuing contact with the noncustodial parent as the
court finds appropriate, 1988

30-3-10.1. Joint legal custody defined.
In this chapter, “joint legal custody”:

(1) means the sharing of the rights, pr.vileges,
duties, and powers of a parent by both rarents,
where specified,

(2) may include an award of exclusive .uthor-
ity by the court to one parent to make cpec ¢
decisions;

(3) does not affect the physical custod. of the
child except as specified in the order of jo 1t legal
custody;

(4) is not based on awarding equal oi nearly
equal periods of physical custody of and access to
the child to each of the parents, as the best int. r-
est of the child often requires that a prime -y
physical residence for the child be design-t d;
and

(5) does not prohibit the court from speci! /i1g
one parent as the primary caretaker and :«e
home as the primary residence of the child. 1988

30-3-10.2. dJoint legal custody order — Factors
for court determination — Public as-
sistance.

(1) The court may order joint legal custody if it
determines that joint legal custody is in the best
interest of the child and:

(a) both parents agree to an order of joint legal
custody; or

(b) both parents appear capable of implement-
ing joint legal custody.

(2) In determining whether the best interest of a
child will be served by ordering joint custc iy, the
court shall consider the following factors:

(a) whether the physical, psychologic -1, and
emotional needs and development of ti: child
will benefit from joint legal custody;

(b) the ability of the parents to give fir: . prior-
ity to the welfare of the child and reach shar d
decisions in the child’s best interest;

(c) whether each parent is capable of vncoxr-
aging and accepting a positive relation: 1ip le-
tween the child and the other parent;

(d) whether both parents participated n rais-
ing the child before the divorce;

(e) the geographical proximity of the humres of
the parents;

(f) the preference of the child if the child s of
sufficient age and capacity to reason so as to o' m
an inteliigent preference as to joint legal cus' ~ v,

(g) the maturity of the parents and their ./.7i-
ingness and ability to protect the child from con-
flict that may arise between the parents; and

(h) any other flactors the court finus relevant.

(3) The determinalion of the best intcrest of the
child shall be by a preponderance of the evidence.

(4) The court shall inform both parties that an or-
der for joint custody may preclude eligibility for pub-
lic assistance in the form of aid to families with de-
pendent children, and that if public assistance is re-
quired for the support of children of the parties at any
time subsequent to an order of joint legal custody, the
order may be terminated under Section 30-3-10.4.

(5) The court may order that where possible the
parties attempt to settle futnre dienutec hv a diennta

HUSBAND AND WIIE

30-3-10.4

rsolution method before seeking enforcement or
maodification of the terms and conditions of the order
of joint legal custody through litigation, except in
emergency Situations requiring ex parte orders to
protect the child. 1990

30-3-10.3. Terms of joint legal custody: order.

(1) An order of joint legal custody shall provide
terms the court determines appropriate, which may
include specifying:

(a) either the county of residence of the child.
until altered by further order of the court, or the
custodian who has the sole legal right to deter-
mine the residence of the child;

(b) that the parents shall exchange informa-
tion concerning the health, education, and wei-
fare of the child, and where possible, confer be-
fore making decisions concerning any of these
areas;

(c) the rights and duties of each parent regard-
i1g the child’s present and future physical care,
spport, and education;

(d) provisions to minimize disruption of the
¢ ild’s attendance at school and other activities.
ui, daily routine, and his association with

ends; and

2) as necessary the remaining parental rights,
pr vileges, duties, and powers to be exercised by
the parents solely, concurrently, or jointly.

(2) The court shall, where possible, include in the
o der the terms agreed to between the parties.

3) Any parental rights not specifically addressed
b the court order may be exercised by the parent
hueving physical custody of the child the majority of
the time.

(4) (a) The appointment of joint legal custodians
does not impair or limit the authority of the cour:
to order support of the child, including payments
by one custodian to the other.

(b) An order of joint legal custody, in itself, 1s
not grounds for modifying a support order.

(5) The agreement may contain a dispute resolu-
tion procedure the parties agree to use before seeking
enforcement or modification of the terms and condi-
tions of the order of joint legal custody through litiga-
tion, except in emergency situations requiring ex
parte orders to protect the child 1883

30-3-10.4. Modification or termination of order.

(1) On the motion of one or both of the joint legal
custodians the court may, after a hearing, modify an
order that established joint legal custody if:

(a) the circumstances of the child or one or
bith custodians have materially and substan-
tally changed since the entry of the order to be
v dified, or the order has become unworkable or
 1ppropriate under existing circumstances; and

b) a modification of the terms and conditions
of he decree would be an improvement for and 1n
th best interest of the child.

(2) The order of joint legal custody shall be termi-
n: ted by order of the court if both parents file a mo-
ti n for termination. At the time of entry of an order
te ‘minating joint legal custody, the court shall enter
ai. order of sole legal custody under Section 30-3-10.
All related 1ssues, including visitation and child sup-
port, shall also be determined and ordered by the
court.

(3) If the court finds that an action under this sec-
tion is filed or answered frivolously and in a manner

Aacicrmad tn howana tha Atbhne cneon
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(d) carry out duties prescribed by the Supren»
Court and the Judicial Council.

5) Filing fees for the Court of Appeals are the

wme as for the Supreme Court. 1988

W-2a-3. Court of Appeals jurisdiction.

. t1) The Court of Appeals has jurisdiction to issue
ol extraordinary writs and to issue all writs and pro-
w4 necessary:

(a) to carry into effect its judgments, orders,
and decrees; or

(b) in aid of its jurisdiction.

12) The Court of Appeals has appellate jurisdiction,
#cluding jurisdiction of interlocutory appeals, over:

(a) the final orders and decrees resulting from
formal adjudicative proceedings of state agencies
or appeals from the district court review of infor-
mal adjudicative proceedings of the agencies, ex-
cept the Public Service Commission, State Tax
Commission. Board of State Lands, Board of Oil,
Gas, and Mining, and the state engineer;

(b) appeals from the district court review o’

(i) adjudicative proceedings of agencies « *
political subdivisions of the state or other lc
cal agencies; and

(i1) a challenge to agencv action undc
Section 63-46a-12.1;

(c) appeals from the juvenile courts;

(d) appeals from the circuit courts, excep.
those from the small claims department of a ci -
cuit court;

(e) interlocutory appeals from any court of
record in criminal cases, except those involving 2
charge of a first degree or capital felony;

(f) appeals from district court in criminal
cases, except those involving a conviction of a
first degree or capital felony;

(g) appeals from orders on petitions tor ex-
traordinary writs sought by persons who are in-
carcerated or serving any other criminal sen-
tence, except petitions constituting a challenge to
a conviction of or the sentence for a first d .gree
or capital felony;

(h) appeals from district court involving do-
mestic relations cases, including, but not limited
to, divorce, annulment, property division, child
custody, support, visitation, adoption, and pater-
nity;

(i) appeals from the Utah Military Court; and

(j) cases transferred to the Court of Appeals
from the Supreme Court.

{3) The Court of Appeals upon its own motion only
tmad by the vote of four judges of the court may certif -
{88 the Supreme Court for original appellate revie -
wed determination any matter over which the Cou
iof Appeals has original appellate jurisdiction.

# (&) The Court of Appeals shall comply with the r.
'l.rements of Chapter 46b, Title 63, in its review ¢
sagency adjudicative proceedings. 101

‘$-2a-i. Review of actions by Supreme Cour .
& Review of the judgments, orders, and decrees of t}
Caurt of Appeals shall be by petition for writ of cert -
i to the Supreme Court. 1984

W-2a-5. Location of Court of Appeals.

 The Court of Appeals has its principal location in
$alt Lake City. The Court of Appeals may perform
amy of its functions in any location within the state.

JUDICiAL CODE

78-3-4

CHAPTER 3
DISTRICT COURTS

Section

73-3-1 to 7:-3-2. Kepealed.

13-3-3 Term of judges — Vacancy.

L 3-3-4 Jurisdiction — Transter of cases to cir-
cuit court — Appeais.

¥53-3-5. Repealed

78-3-6. Jerms — Minimum ¢ once guarterly.

75-3-7 to 78-"-11. Repealed.

78-3-11.5.  State District Court Acministrative Sys-
temn — Primary and secondary county
locations.

78-3-12 Repealed.

78-3-12.2.  Costs of system.

78-3-13 Repealed.

78-3-13 .4 Counties joining court svstem — Proce-
dure — Facilities — Salaries.

78-3-13.5, 78-3-14. Repealed.

78-3-14.5.  Allocation of district court fees and

fines.
768-3-15, 78-3-16. Repealed.

78-3-16.5.  Fees for filing and other services or ac-
tions.

78-3-117. Repealed.

78-3-17.5.  Application of savings accruing to coun-
ties.

" -3-18. Judicial Administration Act — Short ti-
tle.

78-3-19. Purpose of act.

75-3-20. Definitions.

78-3-21. Judicial Council — Creation — Mem-
bers — Terms and election — Respon-
sibilities — Reports.

73-3-22. Presiding officer — Compensation —
Duties.

,3-3-23 Administrator of the courts — Appoint-
ment — Qualifications — Salary.

"3-3-24 _ourt administrator — Powers, duties,
and responsibilities

78-3-25 sssistants  for administrator of the
courts — Appointment of trial court
executlives.

78-3-26 Courts to provide intormation and sta-
tistical data to administrator of the
courts.

78-3-27. Annual judicial conference.

78-3-28. Repealed.

78-3-29. Presiding judge — Election — Term —
Compensation — Powers — Duties.

78-3-30 Duties of the clerk of the district court.

78-3-31 Court commissioners — Qualifications
— Appointment — Functions gov-

erned by rule.

78-3-1t0 78-3-2. Hepealed. 1971, 1881, 1888
78-3-3. Term of judges — Vacancy.

Judges of the district courts shall be appointed ini-
¢ 1lly until the first general election held more than
' iree years after the effective date of the appoint-
ment. Thereafter, the term of office for judges of the
district courts is six years, and commences on the
first Monday in January, next foliowing the date of
election. A judge whose term expires may serve, upon
r:quest of tise Judicial Council, until a successor is
aopointed aad qualified. 1988

5-3-4. Jucisdiction — Transfer of cases to cir-
¢ 'it court — Appeals.
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Rule 52. Findings by the court.

(a) Effect. In all actions tied upon the facts with-
out a jury or with an advi: ory jury, the court snall
find the facts specially and -tate separately its con-
clusions of law thereon, an- ‘1dgment z"all be en-
tered pursuant to Rule 58A ‘a grantin; .r refusing
interlocutory injunctions the sourt shall 3° nilarly set
forth the findings of fact and -onclusions ot law which
constitute the grounds of its zction. Reques s for find-
ings are not necessary for pirposes of 1eview. Find-
ings of fact, whether based on oral or locumentary
evidence, shall not be set aside unless clearly errone-
ous, and due regard shall be given to the opps ctunity
of the trial court to judge the credibilitv of .ne wit-
nesses. The findings of a master, to th. ext nt that
the court adopts them, shall be consider« ( as .he find-
ings of the court. It will be sufficient if t. e fir. lings of
fact and conclusions of law are stated orally and re-
corded in open court following the close of .he evi-
dence or appear in an opinion or memorandu.u of de-
cision filed by the court. The trial court need not en-
ter findings of fact and conclusions of law in -ulings
on motions, except as provided in Rule 41w). The
court shall, however, issue a brief written statement
of the ground for its decision on all motions granted
under Rules 12(b), 50(a) and (b), 56, and 59 when the
motion is based on more than one ground.

(b) Amendment. Upon motion of a party made not
later than 10 days after entry o/ judgment the court
may amend its findings or make additional findings
and may amend the judgment a cordingly. The mo-
tion may be made with a motion for a new trial pur-
suant to Rule 59. When findings of fact are made in
actions tried by the court wi hout a jury, the ques’.on
of the sufficiency of the evic 2nce to support the find-
ings may thereafter be ra. »¢ whether or not the
party raising the question L1 made ir e district
court an objection to such fir 3:ags or has n ade either
a motion to amend them, a mation for ju - ment, or a
motion for a new trial.

(c} Waiver of findings of fact and ¢o.iclusions
of law. Except in actions for livorce, fir diags of fact
and conclusions of law may i» waived by the parties
to an issue of fact:

(1) by default or by failing to appear at the
trial;
(2) by consent in writing, filed i+ th. cause;
(3) by oral consent in open cour , en 'red in
the minutes.
(Amended effective Jan. 1, 1987.)

Rule 53. Masters.

{a) Appointment and compensation. Ar. * or all
of the issues in an action may be referred by tl = court
to a master upon the written consent of the pa.ties, or
the court may appoint a master in an action, in accor-
dance with the provisions of Subdivision (b) of this
rule. As used in these rules the word “master” in-
cludes a referee, an auditor, and an examiner. The
compensation to be allowed to a master shall be fixed
by the court, and shall be chargzd upon such of the
parties or paid out of any fund or - ubject matter of the
action, which is in the custody and control of the
court as the court may direct. T .e master shall not
retain his report as security for his compensation; but
when the party ordered to | 1y the compensation al-
iowed by the court does no. pay it after notice and
within the time prescribed b the court, the master is
entitled to a writ of executior cainst the Jelinquent

jury, a reference shall be made only when the insans
are complicated; in actions to be tried without a jury,
save in matters of account, a reference shall, in thy
absence of the written consent of the parties, be made
only upon a showing that some exceptional condithes
requires it. :

(c) Powers. The order of reference to the master
may specify or 1imit his powers and may direct him W
report only upon particular issues or to do or perform
particular acts or to receive and report evidence onldy
and may fix the time and place for beginning and
closing the hearings and for the filing of the mastet’s
report. Subject to the specifications and limitations
stated in the order, the master has and shall exercis
the power to regulate all proceedings in every hess
ing before him and to do all acts and take all mes
sures necessary or proper for the eflicient perfom
mance of his duties under the order. He may requirme
the production before him of evidence upon all mat
ters embraced in the reference, including the produe-
tion of all books, papers, vouchers, documents, and
writings applicable thereto. He may rule upon the
admissibility of evidence unless otherwise directed by
the order of reference and has the authority to p#
witnesses on oath and may himself examine them
and may call the parties to the action and examing
them upon oath. When a party so requests, the mas
ter shall make a record of the evidence offered and
excluded in the same manner and subject to the same
limitations as provided in the Utah Rules of Evidence
for a court sitting without a jury.

(d) Proceedings.

(1) Mectings. When a reference is made, the
clerk sha)l forthwith furnish the master with s
copy of the order of reference. Upon receipt
thereof unless the order of reference otherwise
provides, the master shall forthwith set a time
and place for the first meeting of the parties or
their attorneys to be held within 20 days after
the date of the order of reference and shall notify
the parties or their attorneys. It is the duty of the
master to proceed with all reasonable diligence
Either party, on notice to the parties and master,
may apply to the court for an order requiring the
master to speed the proceedings and to make his
report. If a party fails to appear at the time and
place appointed, the master may proceed ex parte
or, in his discretion, adjourn the proceedings to a
future day, giving notice to the absent party of
the adjournment.

(2) Witnesses. The parties mayv procure the
attendance of witnesses before the master by the
1ssuance and service of subpoenas as provided in
Rule 45. If without adequate excuse a witness
fails to appear or give evidence, he may be pun-
ished as for a contempt and be subjected to the
consequences, penalties, and remedies provided
in Rules 37 and 45.

(3) Statement of accounts. When matters of
accounting are in issue before the master, he
may prescribe the form in which the accounts
shall be submitted and in any proper case may
require or receive in evidence a statement by a
certified public accountant who is called as a wit-
ness. Upon objection of a party to any of the
items thus submitted or upon a showing that the
form of statement is insufficient, the master may
require a different form of statement to be fur-
nished. or the accounts or specific items thereof

unt-
orin
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Attorney for.
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Telephone: (801) 753-3391

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT

COUNTY OF CACHE, STATE OF UTAH
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KIRK.,THOMAS NIELSON, )
Plaintiff, )
ve. ) JUDGMENT AND DECREE
SHELLY H. NIELSON, )
‘Defendant. ) Civil HNo. 25336

This matter; came on fo)Y hear.ng on the 30th day of March,
1987. in the Courthouse at 160 North .lain, Logan,Utah at Ehe'houﬁ

of:1:30 "o’clock ip.m., ‘the Plaintiff being present in person and

. AA",'-;..Q-v o

‘rqpresénted by A. W. Léuritzen and the Defendant was present in
ki ’

bt

person, and not represented by counsel, but it appearing that the
parties having entered irto a Stirulation and Property
Settlement-Agréemént, the ccurt having read and approved the same

hnd;the Defendant having 'welved her right to answer and waived

notice of the hearing and th2 , laintiff having moved the court to
wvaive the statutory intervals and the dof{endant having stipulated

toﬂsaid waiver and the court taving found good cause to waive he

sgame and the plaintiff having teen s orn and having testified and

Fhéhcourt having heard the testimoiy and being fully advised of

Lo fye
=t T8 58 S 4o} duu -
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h premises“and having heretoftre entired Itz Finﬂinga ci Fagct,

{ Concluslong of Law now makes and erters the 1olloving,

JUDGHENT AND DECREE
~3“ That.. Plaintiff be 2nd is hereby avarded a decree of.

xdivorce from the defendant the :ame +to become final upon the;
R
{pigning and filing thereof.

1t be and is hereby ordered that Plaintiff be awarded

' It be and is ,hereby ordered ,that Defendant be avarded. .

2

\ngtody of Kasey Nielson.

It be and is hereby ordered +that on account of this

idiviaion of custody, no child support rhould be awarded other

i’; 'ﬁﬂ'f’ ITES ) R .

?tpan as set forth Herein; Plaintiff will provide medical and
,.:urkrl“ . . . ..
dental insurance for the minor children and pay for uninsured
foimne - : , - ,
medical and dental expense; provide all reasonable amounts for
_A’;l ht 3 . ’ . :
‘schocl expense apd school clothing. Plaintiff will finance music
bfﬂq SEr ‘

and dancingvllessons and assoc:ated suppliés and equipment in a

reaeonable amount not to exceed $100 per month. »
$£¥§~v' e ' |

©o 3. It be and is hereby o-dered that visgitation is as
kﬁkﬂ '

Idllovs' thé Plaintiff wiil hav : the cgildren from Monday at 4:00
Wy - . '

o,;lock p.m. ungil Friday at 4:00 D'Cléck p.m. duringithe school
?ftrY eJer; 4th'ahd 24th of -ngy and every other Ch;istmas and
gﬁ:éksgiving ﬂubject to the other partits right of wvisitstion on

$ b T

i%g?éve *O? Christmas and_the eve of Thaiksgiving. The Defendantj
eall?;aQéibtge chlldren firom Friday at 4:00 o’clock p.m. until

£ oF —

QO%yay at 4:00 o’'clock é.m. During £he gsummer Defendant will
FAEGIL e L
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nhave%the children from Sunday et 10:00 o’clock p.m. until Friday
.\;' Y a‘

1y \L.‘ Ve T

o’clock p.m. eact veek while school vacation is in

e
':%B.Htlt be and is, hereb\ crdered .that Plaintiff be awarded

”thggpgme{;of the parties 'lozated at 1507 East 1200 North, Logan,

- " ‘.,

ggﬁﬁy; . 'Lot'7, Blk 4, HILL CREST HEIGHTS SUBD, &s
Fosne shovn by the offici:! plat thereof as filed 3
JApril 1962 as filing No. . 4129 in the office
Yof the Recorder of Cache Ccunty, Utah

L4
e s Plaintiff to hold Defendant harmless for non-payment of all
t;ﬂvwajv& . T Co

debts, taxes, or any other claims o>r liens against said property.

.ﬁ&@%* IR
x’.‘\ LA 6.

. It be and is ordered that during the Defendant retain
igﬁéu;aeioeixof the hLme‘ of the parties up to the 15th day of
f eetember, 1987 at ;hiéh time Defendant is te surrenﬂer
)é:.:e;aion ef tre home :o0 the Plaintiff and Plaintiff to buy.
o e o '

Deiendants ‘half of the eduLt" in the home at appraised value as

»

<

%;;GApril lst 1s87.

ri“%“y" It be ( and is hereby ordered that during the time of
ﬁr;%"; 3 ' |
Detendants possession the hcm= of +the parties, Plaintiff will

"""’i\

lcmake all mortgage payments sand P}aintiff‘~vill do all necessary

l& M . B
‘ggme repairs. Defendant’s not t¢ commit waste on the premisges

35
S

lnd,}o‘ pay all wutility payments. Jpon the of receipt of payment
Lf‘"f £

59r‘De£endant -] equity in. the hime at whatever time payment be

RN

P ]

mede, Defendant to execute a Quit Claim Deed and file the same

’4'£’i‘:\ o
¥ith' the County Recorder.
ﬁsft;
:'B.‘ It be and is ‘'ereby ordered that the Plaintiff be

PETE
avarded the: gray disk an' the gray filing cabinet ,the 1983 Baja
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bedroomldr&sser ‘with mirror, the tan couch, tﬁe

e

i

lamp,f{;

.pianc picture, the recliner, the diah_

w '

"~ . "u-;. g . .
s IR ‘¢ Y
ffange' the r=£rigrrator, - all of Brandy '8 bedroom‘
all::fo:f Kirk'-Jaf b s nedroom furniture, all of Kaaey 8

the ' bed, the vasher &

,of, the 'cooking and _eating utensils and linens,

!
a: d Plaintiff 8 personal belongings.

ie ‘hereby 1ordered that |, the Defendant be

& seving smachine, the 1984 4x4 Jeep VIN.
{ . Co

the !remainder of the furnitufe, iixtures,"

in the home and thoee in Defendant’s possession, and

belongings

(ﬁIt be and is 'erered ,that . the Plaintiff pay to the
the sum “of” szzoo for her interest in the 1983 Baja boat,

f ‘be and is hexeby ‘ornered that the 'savinés"edébunﬁfbe

vpay all debta oi ‘the. parties and the remainder Bhould?be

red. that ‘neither of the parties

v,

2N It be'and is:hereby orde

;:'J||,.’\~51 B
.nov: ‘or’ in‘the future.

’ ’.'

-be and ia hereby,ordered that each of he
] ' .

parties pay

ek ’ '
theirgzown attorneys fess and costs.

DATED this’ _\_3'[ | day ofm/M/(&\ , 1987.

TSI

VeNOY CHRISTOFFERSON

g Z}W"d coUot Wah certified this__ /! 7 DISTRICT JUDGE
» .(i
: ' "l,{m_‘léleélhls oﬂncr
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