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STATEMENT OF JURISDICTION
Utah Code Annotated § 78-2-2(3)(e)(ii) provides for jurisdiction for the Supreme
Court to review final orders of the Utah State Tax Commission.
ISSUES PRESENTED FOR REVIEW
A. Did the Commission err in following the Supreme Court's mandate in
ExxonMobil?
"Thus, whether in refund requests or deficiency proceedings, as to all but
ExxonMobil, the rule announced today is to have prospective application
only." 2003 UT 53 at paragraph 23.
This matter was decided by the Commission (Utah Constitution Article 13, § 6) at page
26 of the Commission's final order, (Addendum 1 to Petitioner's Brief).
Standard of Review: The Court should review whether the Tax Commission
followed its instruction under a Correction of Error standard. Utah Code Ann. § 59-1610.
B. Did the Utah State Tax Commission properly reject Unocal's net-back
calculation which resulted in a zero value for all oil and gas produced, saved, and sold or
transported from the field? This matter was decided by the Commission (Utah
Constitution Article 13, § 6) at pages 38-39 of Commission's final order (Addendum 1 to
Petitioner's Brief).
1

Standard of Review: The Court should review the Commission's application of
law for correctness. Utah Code Ann. § 59-1-610.
DETERMINATIVE PROVISIONS
Utah Code Ann. § 59-5-101, Utah Code Ann. § 59-5-102, Utah Code Ann. § 59-5103, and Rule 865-150-1 (the full text of these provisions is found in the Addendum.)
STATEMENT OF THE CASE
NATURE OF THE CASE
This is an appeal of a final decision of the Utah State Tax Commission affirming
the assessment of severance tax and conservation fees in three consolidated appeals for
the tax years 1994 through 1999.
COURSE OF PROCEEDINGS
For the years 1994, 1995, 1996, 1997, and 1999 Unocal filed returns and paid
severance tax on the oil and gas produced in the Lisbon field. (Tr. 105.) Unocal did not
file its annual return for 1998. (Tr. 52.) The returns were prepared by Renee Crosby, an
employee with 26 years experience filing state severance tax returns. (Tr. 100.) On
August 27, 1997, Shiv Om consultants, from Houston, Texas, filed a refund claim on
behalf of Unocal. (R. 275.) Shiv Om had a contract with Unocal that would pay them
25% of the refund. (Tr. 535.) The refund claims reduced the taxable value of the oil, gas
and natural gas liquids (NGLs) produced by Unocal for the periods in question to zero.

2

(P.E. 23)l The claims sought refunds in excess of the taxes actually paid for the periods
in question. (R. 276.) The Taxpayer Services Division of the Tax Commission initially
granted a refund of all taxes paid for the period, and turned the matter over to the
Auditing Division to audit the refund request. (R. 276.) The Auditing Division
determined that the original returns filed had correctly stated Unocal's tax liability and
issued assessments to recover the taxes refunded to Unocal. (R. 276.) On December 8,
2000, the Auditing Division sent a Statutory Notice for severance taxes in the amount of
$1,082,951.70 for the period January 1994 through December 1997 (R. E. 13.)
On July 8, 2004, the Auditing Division issued separate Statutory Notices for the
severance tax and conservation fees due for the period January 1, 1998 through December
31, 1999. (R. 277.) Unocal never appealed these notices. (R. 277.)
On October 5, 2004, at Unocal's request, the Auditing Division resent the
Statutory Notices for the conservation fee and severance tax for both periods. (R. 278,
R.E. 14 .) Unocal filed an Appeal from the re-sent Statutory Notice. (R. 278.) This
Appeal was assigned No. 04-1284. (R. 278.) On Stipulation of the parties, the Appeals
were consolidated. (R. 1942.)
The matters were stayed by Tax Commission Order dated December 30, 2002

References to the Record refer to the Exhibit Binders as follows: (P.E. 13) is
Exhibit 13 in Petitioner's Exhibit Binder (Black). (R.E. 10) would be Exhibit 10 in
Respondent's Exhibit Binder (White) which is mislabeled "Petitioners."
3

pending resolution of the Appeal of ExxonMobil. (R. 797.)
Unocal filed an Amicus Brief in the Supreme Court in support of ExxonMobil.
The Court issued its decision in ExxonMobil v. Utah State Tax Commission, 2003 UT 53,
86 P.3d 706 on November 25, 2003. Unocal joined with Amicus in filing a Petition for
Rehearing on December 9, 2003. The Petition was denied by Order of the Supreme Court
dated January 20, 2004. The consolidated Unocal Appeals came before the Utah State
Tax Commission for a formal hearing on March 27-29, 2007. (R. 931.) The Commission
issued its final decision on December 24, 2007. (R. 55.)
DISPOSITION OF THE ADMINISTRATIVE PROCEEDING
The Commission's decision addresses several issues. The Commission found that
it had jurisdiction over Appeals 04-1283 and 04-1284 for the tax years 1998 and 1999
despite the fact that no Petition was filed within 30 days of the original Statutory Notice.
(R.34.)
The Commission, cited or relied on (the language from the Supreme Court's
ExxonMobil decision that stated "for matters pending before the Tax Commission, our
holding is to be applied prospectively only." (R. 35-30.) Applying the statute without the
judicial gloss provided by the Court in ExxonMobil the Commission upheld the
assessment for oil and gas during the audit periods in question. (R. 39-48.)
The Commission also rejected Unocal's claim regarding the scope of the annual

4

exemption provided in Utah Code Ann. § 59-5-102(2). (R. 48.)
The Commission granted Unocal's request for additional processing allowances
for natural gas liquids and their request to waive the penalty for failure to file a return for
the 1998 tax year. (R. 52.)
STATEMENT OF FACTS
1.

This consolidated appeal includes three appeals arising from three separate
Statutory Notices issued by the Auditing Division: Appeal No. 01-0033 (Severance
Tax), Appeal No. 04-1283 (Conservation Fee), and Appeal No. 04-1284
(Severance Tax) (hereinafter collectively, "the Appeals"). (P.E. 13-14.)

2.

The tax at issue in appeal Nos. 01-0033 and 04-1284 is the severance tax. Utah
Code Ann. § § 59-5-101 to 59-5-115. The fee at issue in Appeal No. 04-1283 is
the conservation fee, the amount of which is tied directly to the value of oil and
gas as established under the severance tax statutes. Utah Code Ann. § 40-6-14.
(P.E. 13-14.)

3.

Appeal No. 01-0033 involves the four year audit period January 1, 1994 to
December 31, 1997 (the "First Audit Period"). (P.E. 13.)

4.

Appeals Nos. 04-1283 and 04-1284 involve the audit period January 1, 1998 to
December 31,1999. Because Unocal sold all of its interest in the oil and gas
production from the Lisbon Unit and the Lisbon Gas Plant effective July 1, 1999,
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the audit period referred to herein includes from January 1, 1998 to June 30, 1999
(the "Second Audit Period"). The combined Audit Periods are referred to herein
as the "Consolidated Audit Period." (P.E. 14.)
The audits at issue in the Appeals involve severance tax and conservation fees on
oil, gas and natural gas liquids (NGLs) produced from the Lisbon Unit and the
Lisbon (McCracken) Unit located in San Juan County, Utah, by Union Oil
Company. (P.E. 1-2.)
The Lisbon Unit was unitized in 1962. (R.E.10, ^ 11.)
Under the Unitization Agreement "the amount of unitized substances allocated to
each tract shall be deemed produced from such tract irrespective of the location of
the wells from which the same is produced...." (R.E.10, ^12.)
Unocal was the designated operator of the Lisbon Unit at all times during the
Consolidated Audit Period. (R.E.10, % 5.)
During the Consolidated Audit Period, there were approximately 30 wells in the
Lisbon Unit. (R.E. 4, p. 6.)
The wells are drilled in the Mississippian Redwall Limestone Formation (the
"Mississippian Pool"), and the McCracken Formation ("McCracken Pool"). (R. 13
114.)
The oil and gas may contain nitrogen, helium, hydrogen sulfide, carbon dioxide,
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water and other marketable products commonly designated natural gas liquids or
NGLs. (R.E.'s7,25.)
12.

The oil, gas and water is transported in a full mixed stream to the Lisbon Plant.
(R.E. 25.)

13.

There are no well-site storage facilities for wells producing from the Missippian
formation. (R.E. 25.)

14.

For the approximately 7 wells that produce from the McCracken formation there
are oil storage facilities at the well-site. (R.E. 25.)

15.

At hearing, Unocal acknowledged that even under its theory, tax would be owing
on the production from the McCracken formation. (Tr. 54.)

16.

Unocal and its partners modified the existing Lisbon gas processing facility (gas
plant or Lisbon Plant) at a cost in excess of $89,000,000. These modifications
allowed for the recovery of helium and became operational on or about October 1,
1993. (R.E. 53.)

17.

As of January 1, 1994, Unocal owned 73.63% of the gas plant and associated
facilities. On August 1, 1994, Unocal's interest increased to 84.110% and in
January of 1997 increased to 89.455%. (R.E. 14.)

18.

Thirty percent of the gas plant is related to production of helium and sulfur. (R.E.
53.)
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19.

There are three gathering lines feeding into the plant: a high pressure line; a
medium pressure line; and a low pressure line. Wells feed into each line
depending on the well head pressure. (R. 535, R.E. 254

20.

Separation of the oil, water, sulfur, natural gas, NGLs and helium occurs at the
Lisbon Plant. (R.E.'s 5, 25.)

21.

During separation at the Lisbon Plant, the oil goes to a heat treater or stabilizer.
Hydrogen sulfide, carbon dioxide, traces of other inert gases, and methane are
separated from the oil. The gas stream goes to the plant for recovery of the various
components. (R.E.'s 5, 25.)

22.

Following separation, the oil goes to storage tanks which are located near the
Lisbon Plant. From the tanks, oil is sold or transported from the field at the
approved unit measurement point via pipeline, pursuant to arm's length contracts.
(R.E.'s 1,5, 25.)

23.

After separation from the oil at the Lisbon Plant, the gas is compressed in
preparation for processing. The gas then goes through a multiple-stage amine
solution treatment to remove both carbon dioxide and the hydrogen sulfide.
Hydrogen sulfide is processed at the Lisbon plant and sold. (R.E. 25.)

24.

After going through the amine unit, the gas is dehydrated. First, it is processed
through a diglycol amine system to remove trace amounts of acid gases and water.
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The gas then goes through a tri-ethylene glycol system for further dehydration, and
then the last stage of the dehydration process consists of passing the gas stream
through a dry bed molecular sieve. (Tr. 538, R.E. 25r
25.

The gas is then passed through a cryogenic/chiller unit before going to cold
separation where the stream is separated into a "Y" grade raw make (NGLs) and
residue gas that contains nitrogen and helium. The nitrogen from the residue gas is
removed through a nitrogen rejection unit ("NRU") and the helium is liquefied by
chilling and sold at the Lisbon plant. (R. 539, R.E. 25.)

26.

The "Y" grade raw make refers to liquefiable hydrocarbons or NGLs that also
contain an ethane component. The "Y" grade raw make then goes to a
demethanizer to remove methane, which is combined with the residue gas stream
from the NRU. The residue gas stream is then compressed at the Lisbon Plant so
that it may be delivered on to the Northwest Pipeline. The gas must meet pipeline
pressure to enter the pipeline. The gas is sold or transported from the field at a
meter which is at the tailgate of the Lisbon Plant, pursuant to arm's length
contracts. (R.E. 1, 25.)

27.

The NGLs are sold or transported from the field via pipeline at the tailgate of the
Lisbon Gas Plant, pursuant to arm's length contracts. (R.E. 1, 25.)
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Appeal No. 01-0033
28.

For the period from January 1, 1994 to December 31,1997, Unocal filed annual
tax returns for severance taxes on the oil and gas production from the Lisbon Unit.
On those returns, Unocal claimed and was allowed a gas processing deduction
from the value of the NGLs produced. (R.E. 23.)

29.

The calculation by Unocal in its original returns matches the calculation of liability
in the audit under appeal for oil and gas. The audit allowed a change in the
volume of NGLs reported in the amended return. This change decreased the tax
owing. (R.E. 23.)

30.

On August 27, 1997, Unocal filed a Severance Tax refund claim for the Lisbon
field for the 1994 to 1996 period. By letter dated February 5, 1998, the
Commission required that Unocal file amended returns for all years for which it
was seeking a refund of severance taxes. (R. 987.)

31.

On July 22, 1998, Unocal provided the amended returns to the Commission for
years 1994 through 1996, in addition to an amended return for 1997, for which it
also sought a refund. The total amount of the refund requested by Unocal was
$1,107,504, which was in excess of the tax paid for the period. (R.E. 23.)

32.

By letter dated October 26, 1998, the Commission notified Unocal that it had
processed the requested refund for years 1994 through 1997 in the amount of
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$1,217,609.05, which was the total tax paid by Unocal for the periods in question,
plus interest. (P.E. 5.)
Requested Refund

Tax Paid

1 1994

$219,117.00

$208,121.43

$53,096.62

$261,218.05 1

1 1995

$204,920.00

$201,168.79

$35,097.07

$236,265.86

|

1 1996 $331,808.00

$331,807.93

$31,417.21

$363,225.14

|

1997

$351,659.00

$351,659.00

$5,241.00

$356,900.00

Total

$1,107,504.00

$1,092,757.15

Year

33.

! Interest

Total Refund

$1,217,609.05

By letter dated October 20, 1999, the Auditing Division notified Unocal that it
would conduct a severance tax audit for the period January 1994 to December
1997. (P.E. 7.)

34.

On March 22, 2000, the Auditing Division sent a Preliminary Notice to Unocal
containing an Audit Summary. In the "Explanation of Audit Findings" contained
in the audit summary, the Division stated that: (1) "Information from Unocal's
original and amended severance tax returns were used to compute the tax liability
for the audit period." (P.E. 11.)

35.

On December 8, 2000, the Auditing Division issued a Statutory Notice for the
period January 1, 1994 through December 31, 1997 that asserted a severance tax
deficiency in the total amount of $1,082,951.70, plus interest computed to
01/07/01 in the amount of $311,214.49, for a total deficiency of $1,394,166.19.
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(P.E. 13.)
36.

Unocal appealed the Statutory Notice and the appeal was docketed as Appeal No.
01-0033. (R. 894.)

37.

Unocal and the Auditing Division stipulated to a stay of this appeal pending the
Tax Commission's final decision in the ExxonMobil proceeding (Appeal No. 000901). The order granting that motion was signed on December 20, 2002. (R.
797.)
Appeal No. 04-1283 and 04-1284

38.

Unocal paid a quarterly installment for the period January 1, 1998 to March 31,
1998. No severance tax return was filed for 1998. (R.E. 23.)

39.

For the period January to March 1998, Unocal paid severance taxes totaling
$87,181.62. (P.E. 15.)

40.

Unocal filed conservation returns for the period January 1, 1998 through June
1999. No gas or NGL values or volumes were reported on the conservation tax
returns, and no payment was made. (R. 989.)

41.

For the last three quarters of 1998 and the first two quarters of 1999, Unocal did
not pay quarterly severance tax installments. (R. 989.)

42.

On July 8, 2004, the Auditing Division issued a Statutory Notice of deficiency for
the conservation fee for the period January 1, 1998 through December 31, 1999.
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Unocal did not timely appeal this notice. (P.E. 14, R. 989.)
43.

On October 5, 2004, at Unocal's request, the Auditing Division resent the
Statutory Notice for the conservation fee, in the amount of $35,315.53, plus
interest computed to 11/04/04 in the amount of $12,394.19, for a total amount due
of $47,709.72. Unocal filed an appeal from this notice which was docketed as No.
04-1283. (P.E. 14.)

44.

On July 8, 2004, the Auditing Division issued a Statutory Notice of deficiency for
the severance tax period January 1, 1998 through December 31,1999. Unocal did
not timely appeal this notice. (R. 990.)

45.

On October 5, 2004, at Unocal's request, the Auditing Division resent the
Statutory Notice for the Second Audit Period, in the amount of $591,530.67, plus
interest computed to 11/04/04 in the amount of $173,041.26. (P.E. 14.)

46.

The Division also assessed a 10% penalty based on Unocal's failure to file a
severance tax return for 1998. The penalty assessed totaled $30,740.06. The total
severance tax assessment, tax, penalty and interest for 1998 and 1999 was
$795,311.99. (R. 279; P.E. 14.)

47.

Unocal appealed the Statutory Notice on November 3, 2004. Unocal's appeal was
docketed as Appeal No. 04-1284. (R. 2007.)

48.

In the Statutory Notice, the Division valued the gas and NGLs by relying on
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Unocal's contract sales price for the products at the tailgate of the Lisbon Plant.
(P. 13, 14, Schedules 2-4) A processing cost allowance was applied to the value of
theNGLs. (R. 2014-2024.)
49.

The Division valued the oil by relying on posted prices as set forth in the audit
schedules. (P.E. 14.)
SUMMARY OF ARGUMENT
In its original returns, Unocal correctly valued the oil, gas and NGLs produced

using ami's length contracts for the sale of completed production which valued the
product "at the well" or the "point production is completed" as defined by statute. Utah
Code Ann. § 59-5-103 describes the procedure for valuing oil and gas for purposes of
taxation. The statute requires valuation to be determined by an arm's length contract as
the primary method of valuation. Only in the absence of such a contract can the other
alternative methods of valuation be used to detemiine the value of the products produced.
Petitioner's contracts established the value of the taxable natural resources at the point the
production of those resources has been completed.
Petitioner's claim for refund was properly reversed in the audit. The Division's
calculation of value using the contracts and values used by Petitioner in its original filings
correctly applied the statute in effect at the time. In interpreting the statutes used for
valuation in this audit period, any additional guidance given by the Utah Supreme Court

14

in ExxonMobil specifically does not apply to this case since this matter was pending at
the Commission at the time. The Court in ExxonMobil specifically stated that its decision
is to be applied prospectively only and not to any matters which were pending at that
time. This matter was pending at the time and in fact Petitioner filed an Amicus Brief in
the Supreme Court in ExxonMobil. Use of a net-back calculation is improper where ann's
length contracts exist or where the other statutorily mandated methods for valuation such
as other contracts in the field or area or public sources such as posted prices are available
to the Commission to establish value. Other contracts in the field or area and other
reliable sources of public information such as posted prices exist and would be applicable
prior to using a net-back calculation. Petitioner's net-back calculation, resulting in zero
taxable value from over 74 million dollars in actual gross receipts, did not conform to the
statute. Finally, the Division properly applied the exemption for the first $50,000 in gross
value.
ARGUMENT
I.

UNDER UTAH LAW THE VALUE OF PRODUCTION FOR
SEVERANCE TAX PURPOSES IS AT THE POINT PRODUCTION
IS COMPLETED.
A.

The Plain Language of the Utah Code Requires Unocal's Gas,
NGLs and Oil Production to Be Valued at the Point Production
Is Complete.

Utah Code Ann. § 59-5-103 outlines the procedure for determining value of oil
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and gas for purposes of taxation. It states:
For purposes of computing the severance tax, the value of oil or gas at the
well is the value established under an arm's-length contract for the purchase
of production at the well,...
This is the primary method of valuation. Petitioner errs by arguing that
determining value at the well requires looking to the physical location of the wellhead.
The legislature has determined how the "value at the well" is to be determined. Utah
Code Ann. § 59-5-101(19) states, "Value at the well' means the value of oil or gas at the
point production is completed." And for severance tax, the value of oil or gas at the well
is the value established under an arm's-length contract for the purchase of production at
the "well or wells."
B.

A Contract at the Lease Measurement Point Is a Contract for
the Purchase of Production at the WelL

In this case the mixed stream contains not only oil, but gas, natural gasoline,
butane, ethane, isobutane, propane (commonly referred to as NGLs) as well as helium and
sulfur. Each of these is sold and marketed as separate products. Production is not
"completed" until the mixed stream has been separated into its component parts and
separated from water and other undesirable elements. At that point the products are
measured and "sold or transported" off the lease. Valuation at the point that production is
complete is what is required by statute. The tax is imposed at the point that the oil or gas
is sold or transported off the lease, Utah Code Ann. § 59-5-102(l)(a). Petitioner's
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witness, at deposition, acknowledged that a sale at the lease measurement point would be
deemed a "well head sale" whether there was one well or 30 wells on the lease (see
Addendum "A"). This is consistent with the statutory definition which does not
distinguish between "well or wells." Utah Code Ann. § 59-5-101(21) states: "well or
wells" means any extractive means from which oil or gas is produced or extracted,
located within an oil or gas field, and operated by one person." It is key that the statutory
definition defines "well or wells" and does not distinguish between the singular or the
plural, but refers to "any extractive means from which oil or gas is produced or extracted
located within an oil or gas field." This concept recognizes and allows for what is
deemed unitized production. The Lisbon field has been in unitized production since
1962. (R. 11.) In order to have unitized production, approval from the Division of Oil,
Gas and Mining or Bureau of Land Management is required. These Agencies recognize
that oil from a unit may be produced from a well or from multiple wells which tap into
the same pool2. When the statute refers to any extractive means it further recognizes that
the extractive means may be a single well or multiple wells which extract the oil or gas
from that particular field. The other portion of that definition "and operated by one
person" refers back to the definition in § 59-5-101 (15)(2007). Operator is a defined term

2

R649-1 defines pool as "an underground reservoir containing a common
accumulation of oil or gas or both.
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and means:
Operator means any person engaged in the business of operating an oil or
gas well regardless of whether the person is: a) a working interest owner; b)
an independent contractor; or c) acting in a capacity similar to Subsection
15(a) or (b) as determined by the Commission by rule made in accordance
with Title 63, Chapter 46a Utah Administrative Rulemaking Act.
In this particular instance, Unocal was the "operator" of the Lisbon field. (R.13.) It was
the person3 or entity4 as defined by statute which has the reporting obligations imposed by
statute and by the Division of Oil, Gas and Mining.
The Lisbon field is unitized production. Unocal extracts oil or gas by means of
multiple wells located in that field. It sells oil at the lease custody transfer meter (LACT).
(R.E. A1-A4.) It sells gas and NGLs at the point production has been completed and
measured for transport and sale. (R.E. B1-D13.) As acknowledged by Petitioner's own
witness, a sale at the measurement point is a "well head sale," (R. 521) therefore,
contracts which value the oil or gas at the measurement point for the lease are contracts

3

Pursuant to R865-150(A)(1) a person is defined as "any individual, partnership,
company, joint stock company, association, receiver, trustee, executor, administrator,
guardian, fiduciary agent, or other representatives of any kind."
4

R649-1-1 defines entity as follows: entity means a well or group of wells that
have identical division of interest, have the same operator, produce from the same
formation, have product sales from a common tank, LACT meter, gas meter, or are in the
same participating area of a properly designed unit. Entity number assignments are made
by the Division in cooperation with the Division of State Lands and the State Tax
Commission.
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for "production at the well" and establish value at the well as defined by statute.. Both
Unocal in its original filings, and the Auditing Division, properly used those contracts to
determine taxable value.
C.

Production Is Not Complete as the Mixed Stream Leaves the
Earth.

"Production" is defined as "an act or process of producing, the creation of value or
wealth by producing goods and services." Webster's II New Riverside Dictionary. 1984.
In relation to oil and gas, production is defined as: "The phase of the petroleum industry
that deals with bringing the well fluids to the surface and separating them and storing,
gauging, and otherwise preparing the product for the pipeline." A Dictionary of
Petroleum Terms. 3rd Edition, 1983. "Complete" is defined as "having all necessary or
normal parts, elements, or steps, completed is to make complete, to bring to an end,
conclude." Webster's II New Riverside Dictionary, supra. When the legislature defined
value at the well as "the point production is completed" it contemplated that process had a
beginning, a middle, and a conclusion.
Unless specifically stated, words or phrases used in a statute are to be given their
normal ordinary meaning. Nelson v. Salt Lake County. 905 P.2d 872, 875 (Utah 1995).
Any ordinary understanding of the completion of the production process is when the
product is finished. If a plant produces computers, production would not be complete
until the product is assembled, tested, packaged and ready to ship. A contract for the
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purchase of the product at that point is a contract for completed production. The same
concept is recognized in the statutory definitions of completed production. In this case
production of oil, gas and NGLs is not complete until the products have been separated
into the various marketable components. Tax is not imposed when the product is severed
from the earth, but when the products have been "produced, saved, and sold or
transported from the field where the substances were produced." Utah Code Ann. § 59-5102(1).
D.

Other Courts Have Interpreted the Term "Value at the Well" to
Include a Requirement that the Product be Placed in a
Marketable Condition.

In Rogers v. Westerman Farm Company, 29 P.3d 887 (Colo. 2001), the Colorado
Supreme Court did an extensive review of the literature and case law surrounding the
interpretation of value at the well language in oil and gas royalty agreements and
specifically rejected the reasoning of those jurisdictions who have found that gas was
produced at the point it was physically severed and instead adopted the reasoning that:
The point where a marketable product is first obtained is the logical point
where the exploration and production segment of the oil and gas industry
ends, it is the point where the primary objective of the lease contract is
achieved, and therefore is the logical point for the calculation of royalty. Id.
at 904.
This case contains a lengthy and well-reasoned discussion of prior case law on this issue.
The Supreme Courts of Oklahoma and Kansas, two significant oil producing states, have
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also adopted the position that the producer's responsibility is not complete until the
product is in a marketable condition. Mittelstaedt v. Santa Fe Minerals. Inc., 954 P.2d
1203 (Okla. 1998) and Stemberger v. Marathon Oil Company. 894 P.2d 788 (Kan. 1995).
E.

Scholarly Definitions of When Production Is Complete Support
the Division's Position.

Professor Eugene Kuntz in his Treatise on Law of Oil and Gas. Volume 3, Section
40.5(b) (1989) states, "The acts which constitute production have not ceased until a
marketable product has been obtained." This view is echoed by Professor Owen L.
Anderson, Professor of Oil, Gas and Natural Resource Law, University of Oklahoma
College of Law. He states in discussing the term "at the well:"
The point at which gas first becomes a marketable product would be
established on the basis of a known and real market. There would be no
need to deduct costs other than transportation because the value of the gas
as a first marketable product would otherwise be known. In other words,
unlike the piney woods view, production would end at the point where a
first marketable product has in fact been obtained, which is not necessarily
at the point of extraction.
Owen L. Anderson, Royalty Valuations: Should Royalty Obligations be Determined
Intrinsically. Theoretically, or Realistically?. 37 Nat. Resource J., 611, 641-642 (1997).
Likewise J.G. Martin in Summary of Significant Gas and Transportation Changes
Affecting Producers in the 1990Ts. 37 Rocky Mtn. Min. L. § 16.01 (1991) states that the
production function of the gas industry includes the producer being responsible for
putting the gas in a marketable state by removing its impurities and gathering the gas and
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delivering it via gathering lines to a common point, lease measurement point, for delivery
on to the large diameter transmission lines.
In relation to oil and gas, "production" is defined as "the phase of the petroleum
industries that deals with bringing the well fluids to the surface and separating them and
storing, gaging, and otherwise preparing the product for the pipeline." A Dictionary of
Petroleum Terms, 3rd Edition 1983.
F.

The point of valuation and taxation are separately defined.

Utah Code Ann. § 59-5-102( 1 )(a) establishes the events which trigger the
obligation to pay severance tax. It states:
Each person owning an interest...in oil or gas produced from a well in the
state...shall pay to the state a severance tax equal to 4% of the value, at the
well, of the oil or gas produced, saved, and sold or transported from the
field where the substance was produced. (Emphasis added.)
The taxable event occurs when the product is sold or transported from the field where it
was produced. This occurs at the unit measurement point, and is where there are
contracts for purchase at the well. (R. 306, 524. R.E. 1.)
Petitioner presented evidence for the first time at the hearing that the Lisbon Plant
was located a short distance off of the actual boundaries of the lease. The Commission in
its decision did not deem it significant that the gas plant was less than 1/4 mile off the
lease. At pages 335-351 of the transcript, Ms. Goss testified that because gas is valued
based on the BTU factor the value of the gas at the inlet of the plant would be roughly
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equivalent to the value of the gas at the tailgate of the plant. Removing nitrogen, helium
and carbon dioxide would increase its BTU factor but reduce its total volume. If tax
would be imposed at the point it is transported, then volumes must be measured at that
point.
Unocal did not use total volumes at the point physical transfer off the lease took
place in calculating its refund request. The Division did a calculation which would value
the gas at the point it enters the Lisbon Plant prior to any processing taking effect that
would reflect the total volume at the point it is transported. This is contained in tab 14 of
the white exhibit binder labeled "Accounting for Comparison." Page 2 of that exhibit
indicates that the tax per the severance tax audits was $1,784,561.50. Column 14 of the
exhibit lists the tax if it were calculated based upon unprocessed well head volumes. The
tax would be $2,998,786.20.
The difference would include the volume of gas used in plant operations. Since
this gas was not sold, it was not captured in the value used in Unocal's original returns or
the audit assessments. Since the assumption it was also not transferred off the lease, the
gas used in the plant had not been deemed subject to the severance tax. However, should
the Court deem that statutory language "sold or transferred" would require the valuation
at the point it is transferred, rather than sold, as was applied in the audit, the exhibit
calculates that value. The Commission viewed the language to allow for the imposition
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of the tax in a situation where product may be placed on an interstate pipeline and
"transported" from the state prior to sale.. Here, all parties treated the plant as if it were
physically on the unit and applied the exemption in Utah Code Ann § 59-5-103(2).
The plain language of sections 59-5-103(1) and 59-5-101(19) requires oil and gas
valuation to occur at the point production is complete. Sale of production "at the well"
means the measurement point for the unit. (R. 306, 524.) Reading the code as a unified
whole requires this result.
II.

THE VALUE MUST BE DETERMINED BY THE "FIRST
APPLICABLE" OF THE OTHER METHODS, PRIOR TO USING
NET BACK.

Section 59-5-103 sets up a hierarchy of alternative methodologies for determining
the value of gas in the absence of an arm's length contract. Therefore, prior to using the
"net-back method" Petitioner must first show that there are no arm's length contracts,
then no non-ann's length contracts which would be comparable to arm's length contracts
for purchases of like-quality gas or oil in the same field. Petitioner's original returns were
based on arm's length contracts. (Tr. 179.) Respondent has relied upon the original
returns and the existence of arm's length contracts in conducting the audit. In order to
proceed through the hierarchy of valuation methods, Petitioner must show that there
would be no "non-arm's length contracts" meeting this criteria. Petitioner has not met
this burden.
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Even if Petitioner could meet this burden, the next applicable criteria under § 59-5• 103(1 )(b) is:
The value at the well determined by consideration of information relevant in
valuing like-quantity oil or gas at the well in the same field or nearby fields,
or areas such as: posted prices, prices received in arm's length spot sales, or
other reliable public sources of price or market information.
The contracts in question fix prices with reference to posted prices.5
Petitioner acknowledges that there exists posted prices or other "reliable public
sources of price or market information". (R. 551.) The statute requires that where these
sources of information exists, the Commission use these sources of information in
determining value. This method, where available, must be used before resort can be made
to the "net-back" method relied upon by Petitioner. Examples of the posted prices
referred to are located at R. 315 and Respondent's hearing exhibit, tab 12.
The fact that Petitioner's own contracts refer to these prices as a measurement of
value is an indicator of their reliability and the fact that they are generally accepted as a
standard of value in the industry. This is confirmed by the deposition testimony of Russ
Wimberly, Petitioner's witness. (R. 313, 551.)
These posted prices are for completed production which transfer title or possession
at the approved measurement point for the field, and are therefore determinative of "value

5

Unocal contracts are Exhibit 1 in the white exhibit binder comprised of A 1 -4
oil, B-l-4 NGLs, and D-1-13 gas.
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at the well" as defined by Utah Code Ann. § 59-5-101(19). Therefore, even if there
existed no ami's length contracts or no non-arm's length contracts, there exists "posted
prices" or "other reliable indicators of market value" which must be relied upon in
valuing the oil or gas before any other method may be used.
Unocal argues that at the point the oil comes out of the ground it contains
hydrogen sulfide and therefore should be valued as sour oil rather than sweet. Unocal's
contracts for the sale of oil are contained in the exhibit tabs Al through A4. Giant
Refining Company purchased what is referred to as "typical Lisbon mix material" from
Unocal with the price point being Koch Oil Company's monthly weighted posted price
for West Texas Intermediate crude oil deemed for 40 degree API for the month of
delivery less $1.45 per barrel. Giant is an unrelated party to Unocal. Therefore, the
contracts would be amis-length sales. The statute calls for the use of amis-length sales as
the number one most reliable benchmark in valuing the oil for severance tax purposes.
The reason is an arms-length contract is the best indicator of fair market value, what a
willing buyer agrees to pay a willing seller on the open market. Giant, a willing buyer
was willing to pay the posted prices for West Texas Intermediate crude oil minus a $1.45
a barrel. In Respondent's exhibits labeled "Crude Oil Price Comparison" at tab 13 is a
comparison of crude oil prices. It compares West Texas Intermediate (sweet) with West
Texas New Mexico sour. The price differential between those two products is a $1.35 a
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barrel. (Id.) To the extent any variation is required from the posted prices, the contracts
allow for them. To the extent any adjustment to posted prices would be necessary, such
adjustment can be made. The postings are for various fields and are available both for
sour and sweet crude. Comparisons of those postings can be used to accurately value
"like quality product." Like quality does not mean identical, it means "comparable." To
the extent those comparisons can be made and adjustments made for any differences in
quality the contract accomplishes that. The Commission could properly use "publicly
available information such as posted prices" in valuing the oil, just as Unocal and Giant
had done in negotiating their contract price.
III.

EVEN IF THE NET-BACK METHOD IS USED, PETITIONER
HAS INCLUDED NON-DEDUCTIBLE COSTS TO ARRIVE
AT ZERO VALUE.

Value under the net-back method is determined by taking the proceeds of the sale
of the oil or gas and deducting allowable transportation and processing costs (§ 59-5101(7)).
Section 59-5-101(7) states:
'Net-back method' means a method for calculating the fair-market value for
oil or gas at the well. Under this method, costs of transportation, not to
exceed 50% of the value of the oil or gas, and processing costs shall be
deducted from the proceeds received for oil or gas and any extracted or
processed products, or from the value of the oil or gas or any extracted or
processed products at the first point at which the fair-market value for those
products is determined by a sale pursuant to a arm's length contract or
comparison to other sales of those products. Processing and transportation
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costs shall be deducted only from the value of the processed or transported
product. (Emphasis Added)
The statute goes on to define "processing and transportation costs." Section 59-5-101(11)
defines "processing costs" as follows:
'Processing costs' means the reasonable, actual costs of processing gas.
Processing costs determined by an arm's length contract are the actual
costs. Where processing costs are not determined by an arm's length
contract, including those situations where the producer performs the
processing for himself, the actual costs of processing shall be those
reasonable costs associated with the actual operating and maintenance
expenses. Overhead directly attributable and allocable to the allocation and
maintenance, and either depreciation and a return on un-depreciated capital
investment, or a cost equal to a return on the investment in the processing
facilities as determined by the Tax Commission. The Tax Commission
shall adopt rules to implement this definition and may adopt federal
regulations where applicable. (Emphasis Added)
"Transportation costs" are defined in Utah Code Ann. § 59-5-101(17) as follows:
'Transportation costs' means the reasonable actual costs of transporting oil
or gas products from the well6 to the point of sale except the transportation
allowance deduction may not exceed 50% of the value of the oil or gas.
Transportation costs determined by an arm's length contract are the actual
costs. Where transportation costs are not determined by an ami's length
contract, including those situations where the producer performs the
transportation service for himself, the actual costs of transportation shall be
those reasonable costs associated with the actual operating and maintenance
expenses. Overhead costs directly attributable and allocable to the
operation and maintenance, and either depreciation and a return on undepreciated capital investment or a cost equal to a return on the investment
in the transportation system as determined by the Commission. The Tax

6

Well must be read as defined by statute, "well or wells," thus allowable
transportation is from the approved measurement point to the point of sale.
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Commission shall adopt rules to implement this definition, and may adopt
federal regulations where applicable. (Emphasis Added)
In House Bill 63, which adopted the version of the statute in effect during the audit
period, an informational section, section 4, was included in the text of § 59-5-103. It
states, "The applicable federal regulations remain in effect until the Commission makes
the rules authorized by this Chapter." (Emphasis added.) (See Exhibit F.) The
informational section was part of the Bill as passed and may be relied on in administering
the statute. See, Industrial Communications v. Tax Commission, 2000 UT 87, 12 P.3d
87.
This section recognized that in applying the severance tax, the Tax Commission
had been relying on the Code of Federal Regulations. The Legislature specifically stated
that these regulations would remain in effect until such time as other regulations were
adopted by the Tax Commission. In defining both processing costs and transportation
costs, the Legislature specifically granted discretion to the Tax Commission to further
define these costs with respect to the applicable federal regulations. 30 C.F.R. 206-151(c)
states,
'Processing' means any process designed to remove elements or compounds
(hydrocarbon and non-hydrocarbon) from gas, including absorption,
adsorption, or refrigeration. Field processes which normally take place on
or near the lease, such as natural pressure reduction, mechanical separation,
heating, cooling, dehydration, and compression, are not considered
processing. The changing of pressures and/or temperatures in a reservoir is
not considered processing. (Emphasis added.)
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30 C.F.R. 206-158(d)(1) states, "No processing costs deduction shall be allowed for the
costs of placing lease products in marketable condition including dehydration, separation,
compression, or storage." (Emphasis added.)
Allowable transportation costs are discussed in 30 C.F.R. 206-157(f)(9) which
states, "Supplemental cost for compression, dehydration, and treatment of gas are allowed
only if such services are required for transportation and exceed the services necessary to
place production into marketable condition." In this instance, Petitioner has attempted to
take all operating costs in the field as processing costs. The statute clearly limits
processing costs to the actual costs of processing gas. Utah Code Ann. § 59-5-101(11).
Further processing costs "shall only be deducted from the value of the processed or
transported product." Utah Code Ann. § 59-5-101(7). In an attempt to arrive'at a zero
value, Petitioner has gone far beyond deducting costs of processing the gas.
Petitioners showed gross revenues for the periods in question in excess of 74
million dollars. (P.E. 10.) Yet, for severance tax purposes, Petitioner calculated the value
of all of the products it produced at zero. (R.E. 23.) To arrive at this figure Petitioner
goes far beyond its actual cost of processing gas includes such things as employee
benefits, personnel expenses, operating supplies, transportation and travel, rent and
utilities. (P. E. 8, page U03048.) Costs are only to be taken against the actual transported
product. However, all costs were taken against only half of the transported product since,
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during the period in question, Unocal was only paying on 50% of the transported volumes
because it had injected gas from another field which it was being credited as recovering
during this period. (P.E. 14, Schedule 2, page 1 of 1, R. 15.)
In 1994, Unocal transported 110,936.56 barrels of oil. Unocal reported 2,080,378
million cubic feet (mcf) of gas transported (R.E. 23) yet it claims taxable value of that
product to be zero. (R.E. 23.) The returns filed for the other years in question also show
significant amounts of oil and gas and natural gas liquids being taken forever from the
state with Petitioner calculating their taxable value on its amended returns at zero.
Petitioner's theories and arguments would have the Court ignore what the Legislature has
identified as the primary methods of valuation, the actual price received in anus-length
contracts, posted prices, spot sales, or other publicly available sources of information to
determine the value of the resource that it is taking from the state of Utah for its own
profit. Under Petitioner's theory, the Court would be forced to ignore the contracts under
which it has sold oil and gas for the entire period in question as not being representative
of the value of the oil and gas sold. Unocal would have the Court ignore how oil and gas
produced in that field and area is valued on the open market. It argues that these prices
cannot be used to value its product even though its own contracts did so. Petitioner's
arguments turns the severance tax into a tax on net profits and would argue if it can show
no net profit, it should pay no tax. Severance tax is not a corporate income tax. It is
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designed to compensate the state for the removal from the state of non-renewable natural
resources. When these resources have been taken from the state, they are gone forever.
The state has imposed a severance tax for the purpose of compensating the state in some
small measure for the natural resources taken from the state. Petitioner's interpretation of
the statute would frustrate its purpose.
The resources which are taken from the state become more valuable over time.
The 110,936 barrels of oil transported in 1994 alone would have a market value at today's
price of $140 per barrel of $15,531,040. To allow the state's resources to be taken with
no compensation shortchanges future generations.
IV.

THE DIVISION PROPERLY APPLIED THE EXEMPTION
PROVIDED IN UTAH CODE ANN. § 59-5-102(2)(a).

Section 59-5-102 entitled Severance Tax Rate Computation Annual Exemption.
Subsection (2) states, "No tax is imposed upon: (a) the first $50,000 annually in gross
value of each well or wells as defined in this part, to be prorated among the owners in
proportion to their respective interest in the production or in the proceeds of the
production." In construing an exemption the Tax Commission must construe the
exemption narrowly against the granting of the exemption and the person seeking to
qualify bears the burden to show they are entitled thereto. See Parson Asphalt v. Utah
State Tax Commission, 617 P.2d 397 (Utah 1980).
Petitioner's argument ignores the plain language of the statute. Petitioner would
32

rewrite the language of the statute to read "No tax is imposed upon the first $50,000
annually in gross value of each well." Petitioner ignores the critical language in the
remainder of the statute. First, it exempts the first $50,000 in gross value. This again
reflects the Legislature's intention to tax gross value, not net profits, as would be the
result in the least desirable of the valuation methodologies, a net back calculation. If
gross value were not subject to tax then there would be no need to exempt the first
$50,000 of gross value. The statute continues "of each well or wells as defined in this
part, (emphasis added)." Well or wells is defined in § 59-1-101(16) which states, "Well
or wells means any extractive means from which oil or gas is produced or extracted
located within an oil or gas field, and operated by one person." Well or wells is the
means used by the operator of a field to extract the oil or gas from that field. The
statutory definition does not distinguish between the single or plural and acknowledged
that oil may be extracted from a field by a well or a number of wells. Petitioner's
argument again ignores this statutory definition of "well or wells" which is mandated to
be used in the language of the exemption, "each well or wells as defined in this part
(emphasis added)." The statute goes on further to state "To be prorated among the
owners in proportion to their respective interest in the production or in the proceeds of the
production." By requiring the exemption to be prorated, the statute specifically
recognizes the concept of unitized production, which allocates total production by surface
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acreage of the unit, regardless of the number of wells, or whether any wells exist on the
property owned. It is also consistent with the concept of one "entity" being defined as
"producing from the same formation, having sales from a common meter, or in the same
participating area of a unit. (Rule R649-1-1.) The "well or wells" producing in a unit are
given a single entity number. The definition of "well or wells" also is specific to oil or
gas produced or extracted located within an oil or gas field and operated by one person.
The definition is not an attempt to identify a particular location nor is it an attempt to
define well with reference to a description of a single oil or gas well or its means of
operation. "Well or wells" as defined in the statute is used to describe any extractive
means by which oil or gas is produced in a field. With the distinguishing features being
that is located in a field for which there is a designated operator as required by statute.
This issue was addressed in A.G. Opinion 82-067 which states:
Synthesizing these definitions it appears that Utah Code Ann. § 59-567(d)(predecessor of the same statute) intended to grant one exemption of
$50,000 for all the wells operated by one person, where all such wells are
located within any defined oil or gas field, and where the entire field is
located over the same oil or gas structure, regardless of the number of
producing zones which exist in the structure.
The exemption has been consistently administered in this fashion and has come to
be referred to as the "field exemption." Recognizing one $50,000 exemption for the first

7

See full text of Opinion at R. 470.
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$50,000 in production for any extractive means located within an oil or gas field and
operated by one person. In this instance, the exemption was applied consistent with the
manner that it has been historically. Even Petitioner, in its amended returns did not
attempt to claim a $50,000 exemption for each of the 30 wells in the Lisbon Field.8
Petitioner's reading of the statute is not supported by its language. Respondent's reading
of the statute is in harmony with the severance tax section as a whole, and its long
standing historical application. Petitioner received what it was entitled to under the
statutory language, its share of the first $50,000.00 of production from the Lisbon field,
"prorated among the owners in proportion to their respective interests in the production or
in the proceeds of production for the year in question."
V.

EXXONMOBIL DOES NOT APPLY TO THE TAX PERIODS IN
QUESTION.

On November 25, 2003, the Utah Supreme Court issued a decision in ExxonMobil.
The Court stated, "as to other parties who may have refund requests, deficiency
proceedings, or similar matters pending before the Tax Commission, our holding is to
apply prospectively only." ExxonMobil. 2003 UT 53, If 24, 86 P.3d at 712.
The ExxonMobil opinion only addressed those taxes that accrue on or after the

8

Petitioner did not operate all wells in any period in the audit. Different
combinations of wells were used in each period, therefore not all 30 wells would have
production during any of the audit periods.
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date of the decision. The taxes and tax periods at issue here predate ExxonMobil.
A.

Prospective Judicial Decisions do not Apply to Prior Tax
Periods.

The effective date of judicial opinions is not enumerated in the United States
Constitution, the Utah State Constitution, or by statute. Therefore, case law determines
when the prospective application of a new principle of law begins.
In American Trucking v. Smith. 496 U.S. 167, 188 (1990), the U.S. Supreme Court
held that the critical event for prospective applications is "the occurrence of the
underlying transaction, and not the payment of the money therefore

" In that case,

the Court faced the issue of whether an earlier decision in Scheiner "applies retroactively
to taxation of highway use prior to the date of that decision." 496 U.S. 167, 171 (1990).
In Scheiner. "the Court held [the tax statute unconstitutional because] unapportioned flat
taxes such as those imposed by Pennsylvania penalize travel within a free trade area
among the States." Smith. 496 U.S. at 173.
The Supreme Court held that "[if Arkansas collected HUE-like taxes for highway
use occurring before the required tax payment date, a prospective decision of this Court
that such taxes were unconstitutional would not preclude the State from collecting, after
the date of that decision, taxes for highway use that occurred before the decision was
announced." Id. at 187. The Court went on to state in dicta that in a hypothetical case,
"the State . . . may continue to collect taxes after the date of our decision finding its tax to
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be prospectively unconstitutional." Id. at 188. "A contrary rule would . . . penalize States
that do not immediately collect taxes, but nevertheless plan their operations on the
assumptions that they will ultimately collect taxes that have accrued." Id. at 187.
Following Smith, the U.S. Supreme Court remanded Scheiner to the Pennsylvania
Supreme Court. The Pennsylvania Supreme Court relied on Smith and held that the very
essence of prospective application is that any holding of unconstitutionality applies "from
the date of decision," and not earlier. American Trucking Ass'n v. McNulty. 596 A.2d
784, 787 (Penn. 1991).
The Utah Supreme Court's 1993 decision in Kennecott Corporation v. State Tax
Commission of Utah, 862 P.2d 1348, 1350-51 (Utah 1993) confirms that judicial opinions
may be explicitly limited to prospective application but have retroactive effect limited
specifically to the parties before the court. In Kennecott. the Tax Commission filed an
assessment with Kennecott for property taxes due for 1983. Id. at 1349. Kennecott filed
a timely objection and paid the taxes under protest. Id- Before a formal hearing was held
on the constitutionality of the statute, the Utah Supreme Court declared the statute
unconstitutional in a similar case, Rio Algom Corp v. San Juan County. 681 P.2d 184
(Utah 1984). The Court stated that the decision was to have prospective effect only,
except as to the six plaintiffs before the court in Rio Algom. Kennecott. 862 P.2d at
1349. Kennecott appealed arguing in part that the Rio Algom decision should apply to it
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as well because its claim was pending before the Tax Commission at the time Rio Algom
was decided. Id. The Utah Supreme Court held Rio Algom to specifically exclude
Kennecott's claim. Kennecott 862 P.2d at 1351.
This case is very similar to Kennecott. The issues raised in Unocal's appeal were
pending before the Tax Commission at the time ExxonMobil was decided. Unocal's
claim here originated with the filing of a refund request for the tax years 1994 through
1997. The request was filed August 27, 1997. The argument it makes regarding
valuation arise from the positions taken therein. The Auditing Division worked with
Unocal on inclusion of the later periods in the appeal. It notified Unocal it must file
amended returns for those periods. It notified Unocal that it had not filed a return for
1998. It resent the statutory notice after Unocal failed to appeal. It stipulated to a stay of
the proceedings and to the consolidation of the appeal. It also stipulated to reinstate the
appeal inadvertently dismissed by Unocal. (R.1946.) The inclusion of the tax years 1998
and 1999 does not alter the basic claims pending at the time Exxon was argued and
decided. Shiv Om consultants had prepared the original claim in 1997. Mr. Thacker of
Shiv Om testified for Petitioner regarding valuation at the hearing. (Tr. 533.) The only
issues unique to the 1998-1999 tax years were those surrounding the request to waive the
penalty for failure to file the annual return for 1998 and whether the Commission had
jurisdiction over the 1998-1999 tax years due to the failure to file a timely appeal from
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the original statutory notice. The issues involving valuation were those pending when
ExxonMobil was decided. As to those, the Court was clear when it decreed that its
holding in ExxonMobil should be applied prospectively only. The Utah Supreme Court
limited its ruling to prospective application only except for ExxonMobil. Just as the
unconstitutional ruling in Rio Algom did not apply to Kennecott the standard cited in
ExxonMobil does apply to Unocal: the tax periods in question are 1994-1999; Unocal's
refund request was filed August 27, 1997. ExxonMobil was effective as of November 25,
2003. All tax periods at issue here predate the 2003 release of ExxonMobil. Since
ExxonMobil does not apply to this appeal, any guidance it suggests in interpreting the
statutes does not apply. The statute of limitations for filing a refunds on severance tax is
six years. Therefore, parties which may have had a claim pending at the time the
ExxonMobil decision was issued in 2003, could have filed claims back six years from that
point.
B.

The Court Should Not Reverse its Ruling on Retroactivity.

It is impossible to tell how many other oil and gas producers did not file claims in
reliance on the Court's ruling that the holding in ExxonMobil was to be prospective only.
Therefore, to now attack the Court's decision by now claiming that the potentially
devastating effects argued to the Court failed to materialize affirms rather than challenges
the wisdom of the Court's decision. Although the decision did result in a large refund to
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ExxonMobil there is no way to accurately measure what might have occurred. The
Court's ruling had precisely the effect intended, to limit any impact of its decision to the
party and period before it where the scope could at least be gauged by the record before
the Court. To now reverse that decision would either risk opening the flood gates for
stale claims or risk penalizing those who read and relied on the Court's statements .
Unocal filed an Amicus brief arguing that any decision in ExxonMobil be applied
retroactively. The matter was fully addressed by the parties as well as multiple Amicus
for and against. The Court was fully informed of the potential for its decision, including
the facts of this claim, where Unocal had reduced the value to zero. On receipt of the
decision, Unocal and the other Amicus took the unusual step of filing for reconsideration
on the prospectivity issue. The Petition for Reconsideration was denied.
Unocal had full opportunity to argue its position at that time. It should not be
allowed to collaterally attack that decision here. "The doctrine of res judicata serves the
important policy of preventing previously litigated issues from being re-litigated." Brown
v. Jorgensen. 2006 UT App 168, ]f 28. Under Res Judicata, actions can be barred by
either issue preclusion or claim preclusion. Id. "'Generally, claim preclusion bars a party
from prosecuting in a subsequent action a claim that has been fully litigated previously.'"
Id (quoting Snvder v. Murray Citv Corp., 2003 UT 1 3 4 34, 73 P.3d 325).
Comparatively, issue preclusion arises from a different cause of action and prevents a
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party from litigating facts and issues that have previously been litigated, i d
Unocal's arguments should be rejected since: (1) the decision cannot be attacked in
a collateral proceeding, (2) claim preclusion bars relitigation of the claim that
ExxonMobil should be applied retroactively, and (3) issue preclusion prevents facts and
issues regarding the application of ExxonMobil from being re-litigated. Unocal cannot
raise a claim that ExxonMobil should be applied retroactively because claim preclusion
bars them from doing so. Under the doctrine of claim preclusion, a party cannot relitigate
a claim if (1) the current and preceding action involved the same parties or privies, (2) the
potentially barred claim must have been raised in the prior action, and (3) the prior action
must have resulted in a judgment on the merits. Snyder v. Murray City Corp., 2003 UT
13, If 34, 73 P.3d 325. In the case at hand, all three of these requirements are met and
therefore, the claim is barred.
While some courts have held that filing an amicus brief is not sufficient to
establish privity, see Munoz v. County of Imperial, 510 F.Supp. 879, 883 (S.D. CA.
1981), other courts have indicated that filing an amicus brief is evidence of privity.
United States v. LTV Steel Co. Inc.. 118 F.Supp.2d 827, 836 (N.D. Ohio 2000).
According to the Ninth Circuit, when a nonparty participates and has a significant interest
in the action, privity may be found. United States v. Schimmels, 127 F.3d 875, 881 (9th
Cir. 1997). According to the court, a rule preventing parties from relitigating matters
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previously litigated conserves judicial resources and creates consistency injudicial
decisions. kL Therefore, when the interests of a nonparty and party are "so closely
aligned as to be virtually representative/' a finding of privity is consistent with goals of
the judicial system. IdL Unocal was interested in the proceedings. It participated to the
full extent possible by filing an amicus brief.
Unocal is barred from raising the retroactivity issue in this case based on issue
preclusion. As determined by the Utah Supreme Court, an issue is precluded from
relitigation if (1) the party seeking to raise the issue was a party or privy to the prior
action, (2) the issue litigated in the prior action is identical to that being raised in the
current proceeding, (3) the issue was completely, fairly, and fully litigated, and (4) the
first action resulted in a final judgment on the issue. Snyder v. Murray City Corp.. 2003
UT 13, <§ 35, 73 P.3d 325. Because all of these elements are met in the current action,
Unocal is precluded from raising the retroactivity issue in this case.
As previously discussed, Unocal established privity with ExxonMobil upon
participating in the prior action. Moreover, the issue being raised by Unocal is identical
to that in ExxonMobil, i.e. the retroactivity of the Supreme Courts ruling. It was also
completely addressed by the parties in ExxonMobil as well as the Court's judgment.
Therefore, the final decision of the Supreme Court to only apply ExxonMobil
prospectively should not be raised again in this action.
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To reverse the Court's determination on that matter at this point in time would be
unfair to those taxpayers who justifiably relied upon the Court's decision and would be
barred by the statute of limitations from now filing claims. The Court's ruling on
prospectivity limited the effect of the ExxonMobil decision to the taxpayer and period
before it in that appeal. The Court should not reverse that decision.
CONCLUSION
During the audit period, Unocal received over 74 million dollars from its sale of
Utah's natural resources. It had properly calculated and paid its tax liability. A
consultant, with a financial stake in the outcome, filed a claim in excess of the taxes
actually paid for the period. The claims it filed claimed zero value for all of the natural
resources sold by Unocal for the entire audit period. Unocal admitted at hearing that even
under its theories, if adopted by the Commission, it would owe tax on the production from
the McCracken formation. Despite these acknowledged errors, in its Brief, Unocal
continually asserts that it has filed correctly. (Petitioner's Brief p. 22, et seq.) Unocal did
file correctly, in its original returns. The Auditing Division agreed with Unocal's original
filings. The statute requires the use of arms-length contracts as the primary method of
valuation. Unocal originally, and the Auditing Division's audit, relied on the contracts
which are contained in full in the record as the basis for valuation. Unocal's argument
would require, in every instance, ignoring the contracts in question. There is no evidence
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in the record that oil and gas from this field has ever been sold or valued using anything
other than the contracts in question. Unocal's position would also require the Court to
ignore posted prices, spot prices, sales of comparable oil in the same and other fields as a
basis for valuation and would require, in every instance, valuation by use of the least
desirable methods, net-back calculation. In performing the calculation, Unocal asserts
that despite the fact that it received over 74 million dollars for the products, that the
taxable value would be zero. The statute should not be read to require an absurd result.
The State re Haggartv. 151 A.2d 383, 384 (R.I. 1959). The Tax Commission properly
harmonized all provisions of the statutes and implied them as a unified whole in reaching
its decision. The Tax Commission's decision should therefore be affirmed.
DATED this 2 J L l day of July, 2008.

l / C L A R K L. b j E L S O * '
£
Assistant Attorney General
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<L D

I mean, the ownership actually transfers,

1

13:47:18

L3:47:30

2

if you want to look at it this way, from the producing

3

entity of Chevron to the natural gas entity of

4

Chevron, the marketing entity.

5

responsible, say, for the Aneth plant, your job ends

7

at the tailgate of that plant?

8

A.

Yes.

9

Q.

Your production is complete at that point?

10

A.

Yes.

11

Q.

Then it may be marketed

12

A.

Who knows.

13

Q.

It can be sold there to the plant, it

could be sold downstream to end users?
A.

That's right.

16

Q.

From your experience, that would be

handled by the marketers and not by the producer?

18

A.

That ' s right.

19

Q.

Can you tell me what this is?

20

A.

This is a -- not an actual statement.

21

It ! s an estimate.

22

recollection of the contracts that we had at Aneth

23

with the producers.

24
3:48:34

—

15

17

3:48:16

So if you managed these plants and were

6

14
.3:47:45

Q.

25

And I put this together based on my

All the contracts with the producers at
the Aneth plant were the same.
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So if you brought gas

INC.

34

2

A.

No

Q.

Do you intend to do that prior to the

3 hearing?

3:58:49

4

A.

No.

5

Q-

You have not been asked to do that?

6

A.

I have not been asked to do that.

7

Q.

Tell me what this is.

8

A.

This is a diagram that I put together

9 along with our measurement coordinator.
1:59:21

10

diagram on the computer already.

11

already had and modified it.

12

it modified.

00:08

I told him how I wanted

14

wellhead sale contract.

15

and in my experience whether it be a third party plant

16

or it be a plant operated by Chevron/Texaco is that we

17

do have a custody transfer and we do pay at the

18

wellhead which is typically a meter located at a well

19

site if it's a one-well lease or if it's a gas well or

20

it's located at a tank battery on the lease for casing

21

head gas.

22

30:26

I took the diagram

This was to illustrate our typical

13

:59:44

He had a

Typically when we sell gas --

But the whole purpose of this diagram is

23

to show that the typical wellhead sale is at a meter

24

at the well site or on the lease.

25

Q.

So, in your e x p e r i e n c e ,
TEMPEST

REPORTING.

a wellhead
TNC.

sale

1
2
3
4
00:41

00:59

)1:09

At the measurement point on the lease or

at the well site.
Q.

So on your second example here, you show

there's several -- well number one, two, three -- they

6

would go in to some type of gathering system, and then

7

you've got a custody transfer meter.

8

where this would leave this particular lease you've

9

drawn the dotted line, and that would be your

10

This would be

measurement point and your custody transfer?

11

A.

Yes.

12

Q.

Your sale would occur at that point?

13

A.

Yes.

14

Q.

And that would be, in your definition, a

15

wellhead

sale?

16

A.

Yes.

17

Q.

Even though there might be several miles

between the wells and this point?

19

A.

It could be, yes.

20

Q.

You've drawn three on here; there could

21

just as easily be 30?

22

A.

Or 40 or 50, yes.

23

Q.

But that would still be a wellhead sale

24
01:34

A.

5

18

01:21

would be a sale at the measurement point?

25

because it's at that measurement
A.

point?

Right; at the battery, which is the
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1

central location on the lease where you capture your

.2

fluids and separate those fluids with two or

3

three-phase conventional separation.
Q.

4
01 :52

Is it important that's measured at the

point it leaves the lease for any particular

5

A.

6

reason?

Yes, it's very important, especially when

7 j you have other producers going into that plant.

02 .12

8

is the point -- that's a key allocation point for the

9

plant to do its allocation, to allocate back to the

10

individual wells or individual meters, let's say.

11

it's a very key point .
Q.

12

02 29

So what's produced on this lease would be

measured at this meter and that's important to see we

14

know how much was produced here; it may be a different

15

owner, because these two things might go into the same

16

plant but they may have different
A.

owners?

They may have different owners, they may

have different composition.

18
19

Q.

May have different

20

A.

Yes.

21

Q.

So the key is whatever is produced on this

operators?

So it's very, very important.

lease will be measured right there?

22

02: 51

So

13

17

02 42

That

23

A.

Yes.

24

Q.

And that will be sold right there

typically?

25

I
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INC.
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1

3

that's another key reason.
Q.

lot of states.

6

Utah?
A.

8

know.

9

Mexico, yes.

But for the state of Texas and the state of New
I would assume that would also be a

10

requirement by the state of Utah; but I assume that, I

11

don't know that.
Q.

And you report production amounts to the

13

state?

14

A.

That ' s correct.

15

Q.

They want to know how much is produced on

16

each lease?

17

A.

19
20

21
22
23

03:56

Are you talking about the state of

For the state of Utah, I really don't

Yes.
That's important to them?

18

03:30

I mean,

When you say the state, you've worked in a

5

12

03:22

And we're required by the

state for production reporting purposes.

7

:03:16

Typically, yes.

2

4
:03:06

A.

A.

Yes, if they operate similar to New Mexico

and Texas
Q.

And then the rest of your diagram here,

can you explain that to me?
A.

Okay.

Typically after the well leaves the

24

meter, you have an ownership change from -- let's just

25

say Chevron or Texaco or whoever it may be to the

TEMPEST REPORTING,

INC.

01

Q.

Are you familiar at all with the Utah

statutes governing severance tax?

37:37

A.

No.

Q.

Have you reviewed those at all?

A.

No.

Q.

The same with Utah administrative

rules

governing those?

37:51

38:18

10

A.

I'm not familiar with those.

Q.

Do you anticipate reviewing those as part

of your testimony?

n

A.

No.

12

Q.

Are there any other documents you brought

13

with you here today other than these we've marked as

14

exhibits ?

15

A.

16

with me in addition to the crude oil contracts and the

17

gas sales purchase on the residue at the tailgate of

18

the plant.

19
38:34

fin t

And I brought a copy of the plats inside

20

FERC gas market report which was used to develop --

21

just a one-month copy -- just to show that that was

22

the type of report that was used to generate the

23

spreadsheet.

24
38:52

There's only one document that I brought

25

/, 1,)

Q.

So Exhibit Number 1, the spreadsheet,

Inside FERC is a service published every month that

TEMPEST REPORTING,

INC.

you could provide these prices?
A.

Right, and I just shot a copy and brought

it with me.
Q.

Is that something you use in your job?

A.

Yes, correct.

Q.

Is that how the majority of gas is sold,

Economic evaluation.

in your experience, is with reference to these prices?
A.

The gas is sold normally either at the

first of the month or the average daily for the month
or a combination of the two.
I know that our marketing group sells
about 80 percent of our gas on the first of the month
and they day trade the other 20 percent.
Q.

So the first of the month, that's these

prices, the FERC?
A.

Yes.

Q.

Are those typically called posted prices?

A.

Yes.

Q.

In the industry, is that the gold standard

for value that you start with?
A.

I would say yes.

Q.

So you say that most of your job, since

'98, has been in negotiating these types of contracts?
A.

Uh-huh.

Q.

What are the factors that you would deem
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Hnnccr

month to month.
If you take that and multiply it times

2

:50:10

50:25

50:36

3

your GPM, you can get what you would expect the plant

4

recovery -- what you would expect to recover.

5

then you know your prices.

6

the prices and it will calculate a value.
Q.

Okay.

8

A.

That's something we do in every case.

9

Q.

And these products, these components here,

10

I assume, correspond to the various types of isobutane

11

that fall out of there?

12

A.

Yes.

13

Q.

Are there, likewise, posted prices for

14

those?

15

A.

Yes

16

Q.

Similar to what we saw on the chart for

natural gas ?

18

A.

Yes .

19

Q.

Those do the same way, they're monthly

20

21

types of postings on those?
A.

Yes.

And I'm not sure if they day trade

22

on that or not.

23

month prices for Opus -- Mt. Belvieu and Opus.

24
51:05

And in this case I put in

7

17

5.0:4.7

And

25

They probably do.

I see first of the

And I would guess -- well, I don't know.
I'm not even going to say on the day trading.
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Utah State Tax Commission

Oil & Gas Severance Tax
Annual Return

TC-684
Rev. 7/97

210 North 1950 West - Salt Lake City - Utah 84134 - (801) 297-2200

Tax year
Due date

Union Oil Co. of California
Attn: Sindhu Sudhakaran
P.O. Box 4531
Houston, TX 77210-4531

mi

Account number

h\\n*f)
Check this box if AMENDED return
I X l and enter the correct TAX YEAR
being amended
rr7i

1 TOTAL OIL & GAS TAXABLE VALUE at 3% (Total from all Schedule A, Une 17)
2. TOTAL OIL & GAS TAXABLE VALUE at 5% (Total from all Schedule A. line 18)
3 T0TAL NGL

TAXABLE VALUE at 4% (Total from all Schedule A, Une 19)

4. TOTAL INCREMENTAL TAXABLE VALUE (Total from all Schedule A, Une 20)
5. TOTAL TAXABLE VALUE (add lines 1 through 4)
6. OIL & GAS TAXES at'3% (multiply line 1 by .03)
7. OIL & GAS TAXES at 5% (multiply line 2 by .05)
8. NGL TAXES at 4% (multiply line 3 by .04)
g

|NCREMENTAL

TAXES at .015 and/or .025 or .02 (multiply line 4 by rate)

10. TOTAL TAX LIABILITY (add lines 6 through 9)

\ | ft

T

p.

9Q

11. INSTALLMENTS (if applicable)
. FIRST QUARTER INSTALLMENT

b. SECOND QUARTER INSTALLMENT
c. THIRD QUARTER INSTALLMENT
d. FOURTH QUARTER INSTALLMENT
12. TOTAL INSTALLMENTS (add lines 11a through 11 d)
13. TAX (subtract line 12 from line 10)
14. WORKOVER OR RECOMPLETION CREDIT (attach Schedule B)

'<<>?•//7100 >

15. TAX DUE (subtract line 14 from line 13)
- —

-

^
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; o m p u , e d as provided by law and billed by the Utah State Tax Commission for late filing and/or late payment.
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•
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I

-
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I
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o
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Utah State Tax Commission

SEVERANCE TAX ANNUAL
RETURN

TC-684
Rev. 2/95

210 North 1950 West - Salt Lake City - Utah 84134 - (801) 297-2200

UNION OIL CO OF CALIFORNIA
ATTN: TRICIA JOHNSON
P 0 BOX 4531
HOUSTON

TX

77210-4531

UTAH ACCOUNT NO. N1030
REPORT PERIOD(YEAR) 94

n

Amended Report

Field Name
LISBON
1. GRAND TOTAL TAXABLE AMOUNT (from Schedule A Column 13)
2. GRAND TOTAL PRODUCT VALUE (from Schedule A Column 7)
3. GRAND TOTAL NET VALUE (from Schedule A Column 9)
4. BASIS FOR ANNUAL EXEMPTION (line 3 divided by line 2)
5. ANNUAL EXEMPTION (line 4 multiplied by $50,000)
6. NET TAXABLE AMOUNT (line 1 minus line 5)
7a 3% of the value up to and including the first $13 per barrel
OIL

t-

7b. 5% of the value from $13.01 and above per barrel
7c. 3% of the value up to and including the first $1.50 per MCF

GAS
7d. 5% of the value from $1.51 and above per MCF
NGL

7e. 4% of the taxable value of natural gas liquids

8. TOTAL (add lines 7a through 7e)
9. INSTALLMENTS (if applicable)
a. FIRST QUARTER INSTALLMENT
b. SECOND QUARTER INSTALLMENT
c. THIRD QUARTER INSTALLMENT
d. FOURTH QUARTER INSTALLMENT
10. TOTAL INSTALLMENTS (total of lines 9a through 9d)
11. TAX (line 8 minus line 10)
«2. WORKOVER OR RECOMPLETION CREDIT (attach schedule B)
}3. TAX DUE (line 11 minus line 12; cannot be less than zero)
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Schedule B
Severance Tax Annual Return

TC-684B
Rev. 4/95

210 North 1950 West - Salt Lake City, Utah 84134 - Telephone (801) 297-2200

[

[ v ] Operator
I

1 First Purchaser

|

[ Other (Explain) m

[ Interest Owner

P " | A m e n d e d Return

DESIGNATION OF WORKOVER OR RECOMPLETION
1.. Taxpayer's
i axpayer s Name
ninw

m

\\_r\nrr\CJ

~

2. Utah Account Number

n

)030

Compajy^ cUaJ.Vsrn'^

3..Yaxpayer's
Taxpayer's Address

nnno -are/

Lisbon

ULCM+

Mo-C - 9 q

6. API Wall Number

L>

IbnA 5fm , Tevas

5. Well Name and Number

4. Report Period (Year)

IW

7. Field Name

8. Field Code Number

3sr

U S bor\

3. Date work
comment
10. UST WORKING INTEREST OWNERS WHO TAKE PRODUCT IN KIND AND ARE AUTHORIZED TO SHARE IN THE TAX CREDIT.
Utah Account No.

Name

11.

List the total approved expenses for Workover or Recompletion (Under rule R649-3-23 Division of Oil,
Gas, and Mining)

2.

Workover or Recompletion Credit (Line 11 x 20%) cannot exceed $60,000 per well each calendar year
through December 31,1994; and, beginning January 1,1995, $30,000 per well each calendar year.

13.

Allowable current year credit (Line 12 multiplied by interest owned)

14.

Carryover Tax Credit from prior year (if none enter 0)

15.

Total Tax Credit available (Line 13 plus line 14)
Carry line 15 to line 12 of the Severance Tax Annual Return. This cannot exceed the tax due. If line 15

Percent of Interest

//</</<??
t^u / ? n CPQ

ct
aawn.bc

is larger than the tax due, enter the excess on line 16.
6.

Unused credit to be carried over.

TO ANOTHER FIELD
TO ANOTHER YEAR

FieJd number and name

Amount

Amount

I I r\r\**^

A
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San Lake City, Utah 84134
(801)530-4848

Form

TC-684B

SEVERANCE TAX ANNUAL RETURN
SCHEDULE B
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[ First Purchaser
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DESIGNATION OF WORKOVER OR RECOMPLETION
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Taxpayer's Name
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LIST WORKING INTEREST OWNERS WHO TAKE PRODUCT IN KIND AND ARE AUTHORIZED TO SHARE IN THE TAX CREDIT.

Name

Utah Account No.

Address

Percent Of Interest

List the total approved expenses for Workover or Recompletion (Under rule R615-3-23 Division of Oil,
:

Gas, ano Mining)
Workover or Recompletion Credit (Une 11 x 20%) cannot exceed $50,000

//v.
Z*,

Allowable current year credit (Une 12 multiplied by interest owned)

Vtfff
If 7. UO
A-

Carryover Tax Credit from prior year (if none enter 0)
Total Tax Credrt available (Une 13 plus line 14)
Carry line 15 to line 11 of the Severance Tax Annual Return. This cannot exceed the tax due. It line 15

LL.

m.bo

is larger than the tax due, enter the excess on line 16.
Unused credit to be earned over.

TO ANOTHER FIELD
1

.

w

TO ANOTHER YEAR

Amount
Field numbe* and name

.
Amount

U 00614

SEVERANCE TAX

OIL
K3AS
NGL

JTOTAL

4TH
3RD
I
2ND
I
1ST1
TOTAL
QUARTER
QUARTER
QUARTER
QUARTER
$14,414
$65,826
$21,532
$17,574]
$12,306 i
$20,097
$19,858
$24^021 $85,480
',
$20,9231
$77,339
$29,006
$25,759 |
$21,209 I
$1,365
|
$68,022|
$228,645|
$67,388
$58,641
|
$34,594 |

ROYALTIES
JAN
FEB
MARCH
APRIL
MAY
JUNE
JULY
AUG
SEPT
OCT
NOV
DEC

ITOTAL

61E

!

I

f

$1,600
$1,615
$1,489
$1,716
$2,729
$1,9891
$2,859
$2,603 i
$4,953
$2,386
$2,938
$2,262

$29,139 I

GAS
f
$1,969
$2,916
$3,193
$5,211 !
$4,556
$7,727
$3,568
$4,059
$5,209
$3,299
$3,939
$5,345

$50,991 I

NGL
$677
$1,579
$2,082
$2,594
$2,225

f

$3,4231
$3,569 !
$2,853
$3,958
$3,036
$3,555
$3,618

$33,169 I

I TOTAL I
$4,246
$6,110
$6,764
$9,521
o
0
$9,510
$13,139
0
$9,996
0
$11,391
$1,876
$5,117
$19,237
$11,459
$2,738
$14,107
$3,675
$15,447
$4,222
$17,628 | $130,927

HELIUM

0
0
0
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UTAH CODE, 1953
TITLE 59. REVENUE AND TAXATION
CHAPTER 5. SEVERANCE TAX ON OIL, GAS, AND MINING
PART 1. OIL AND GAS SEVERANCE TAX
Copyright © 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith
Company.

Copyright © 1987-1996 by Michie, a division of Reed

Elsevier Inc. and Reed Elsevier Properties Inc. All rights reserved.
59-5-101

Definitions.

As used in this part:
(1) "Board" means the Board of Oil, Gas and Mining created in Section 40-6- 4.
(2) "Development well" means any oil and gas producing well other than a wildcat well.
(3) "Division" means the Division of Oil, Gas and Mining established under
Title 40, Chapter 6.
(4) "Enhanced recovery project" means:
(a) the injection of liquids or hydrocarbon or nonhydrocarbon gases directly
into a reservoir for the purpose of augmenting reservoir energy, modifying the
properties of the fluids or gases in a reservoir, or changing the reservoir conditions to increase the recoverable oil, gas, or oil and gas through the joint use
of two or more well bores; and
(b) a project initially approved by the board as a new or expanded
recovery project on or after January 1, 1996.

enhanced

(5) "Gas11 means natural gas or natural gas liquids or any mixture thereof, but
does not include solid hydrocarbons.
(a)
natural
gaseous
gaseous

"Natural gas" means those hydrocarbons, other than oil and other than
gas liquids separated from natural gas, that occur naturally in the
phase in the reservoir and are produced and recovered at the wellhead in
form.

(b) "Natural gas liquids" means those hydrocarbons initially in reservoir
natural gas, regardless of gravity, that are separated in gas processing plants
from the natural gas as liquids at the surface through the process of condensation, absorption, adsorption, or other methods.
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(6) "Incremental production" means that part of production, certified by the
Division of Oil, Gas and Mining, which is achieved from an enhanced recovery
project that would not have economically occurred under the reservoir conditions
existing before the project and that has been approved by the division as incremental production.
(7) "Net-back method" means a method for calculating the fair market value of
oil or gas at the well. Under this method, costs of transportation, not to exceed
50%
of the value of the oil or gas, and processing shall be deducted from the
proceeds received for the oil or gas and any extracted or processed products, or
from the value of the oil or gas or any extracted or processed products at the
first point at which the fair-market value for those products is determined by a
sale pursuant to an arm's-length contract or comparison to other sales of those
products. Processing and transportation costs shall be deducted only from the
value of the processed or transported product.
(8) "Oil" means crude oil or condensate or any mixture thereof, but does not .
include solid hydrocarbons.
(a) "Crude oil" means those hydrocarbons, regardless of gravity, that occur
naturally in the liquid phase in the reservoir and are produced and recovered at
the wellhead in liquid form.
(b) "Condensate" means those hydrocarbons, regardless of gravity, that occur
naturally in the gaseous phase in the reservoir that are separated from the natural gas as liquids through the process of condensation either in the reservoir, in
the wellbore, or at the surface in field separators.
(9) "Oil or gas field" means a geographical area overlying oil or gas structures. The boundaries of oil or gas fields shall conform with the boundaries as
fixed by the Board and Division of Oil, Gas and Mining under Title 40, Chapter 6.
(10) "Owner" means any person having a working interest, royalty interest,
payment out of production, or any other interest in the oil or gas produced or extracted from an oil or gas well in the state, or in the proceeds of this production.
(11) "Processing costs" means the reasonable actual costs of processing gas.
Processing costs
determined by an arm's-length contract are the actual costs.
Where processing costs are not determined by an arm's-length contract, including
those situations where the producer performs the processing for himself, the actual costs of processing shall be those reasonable costs associated with the actual
operating and maintenance expenses, overhead directly attributable and allocable
to the operation and maintenance, and either depreciation and a return on undepreciated capital investment, or a cost equal to a return on the investment in
the processing facilities as determined by the tax commission. The tax commission
shall adopt rules to implement this definition, and may adopt federal regulations
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where applicable.
(12) "Producer" means any working interest owner in any lands in any oil or
gas field from which gas or oil is produced.
(13) "Recompletion" means any downhole operation that is:
(a) conducted to reestablish the producibility or serviceability of a well in
any geologic interval; and
(b) approved by the division as a recompletion.
(14) "Royalty interest owner" means the owner of an interest in oil or gas, or
in the proceeds of production from the oil or gas who does not have the obligation
to share in the expenses of developing and operating the property.
(15) "Solid hydrocarbons" means coal, gilsonite, ozocerite, elaterite, oil
shale, tar sands, and all other hydrocarbon substances that occur naturally in
solid form.
(16) "Stripper well" means:
(a) an oil well whose average daily production for the days the well has produced has been 20 barrels or less of crude oil a day during any consecutive
12-month period; or
(b) a gas well whose average daily production for the days the well has produced has been 60 MCF or less of natural gas a day during any consecutive 90-day
period.
(17) "Transportation costs" means the reasonable actual costs of transporting
oil or gas products from the well to the point of sale except the transportation
allowance deduction may not exceed 50% of the value of the oil or gas. Transportation costs determined by an arm's-length contract are the actual costs. Where
transportation costs are not determined by an arm's-length contract, including
those situations where the producer performs the transportation service for himself, the actual costs of transportation shall be those reasonable costs associated with the actual operating and maintenance expenses, overhead costs directly
attributable and allocable to the operation and maintenance, and either depreciation and a return on undepreciated capital investment, or a cost equal to a return on the investment in the transportation system as determined by the commission. The tax commission shall adopt rules to implement this definition, and may
adopt federal regulations where applicable.
(18) "Tribe" means the Ute Indian Tribe of the Uintah and Ouray Reservation.
(19) "Value at the well" means the value of oil or gas at the point production
is completed.
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(20) "Well or wells" means any extractive means from which oil or gas is produced or extracted, located within an oil or gas field, and operated by one person.
(21) "Wildcat well" means an oil and gas producing well which is drilled and
completed in a pool, as defined under Section 40-6-2, in which a well has not been
previously completed as a well capable of producing in commercial quantities.
(22) "Working interest owner" means the owner of an interest in oil or gas
burdened with a share of the expenses of developing and operating the property.
(23) (a) "Workover" means any downhole operation that is:
(i) conducted to sustain, restore, or increase the producibility or serviceability of a well in the geologic intervals in which the well is currently completed; and
(ii) approved by the division as a workover.
(b) "Workover" does not include operations that are conducted primarily as
routine maintenance or to replace worn or damaged equipment.
History: L. 1937, ch. 101, § 2; C. 1943, 80-5-65; L. 1955, ch. 120, § 1; 1983, ch.
267, § 1; 1985, ch. 21, § 26; C. 1953, 59-5-66; renumbered by L. 1987, ch. 2, §
39; 1988, ch. 4, § 1; 1990, ch. 247, § 1; 1990, ch. 284, § 1; 1993, ch. 92, § 1;
1995, ch. 341, § 9; 1996, ch. 271, § 1.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1988 amendment, effective February 9, 1988, substituted
"part" for "chapter" at the beginning and rewrote the section to delete definitions relating to minerals and to add certain definitions relating to gas and oil.
The 1990 amendment by ch. 247, effective March 12, 1990, added the definitions
of "net-back method," "processing costs," "transportation costs," and "value at
the well," redesignated the other subsections accordingly, and made a stylistic
change.
The 1990 amendment by ch. 284, effective March 13, 1990, added the definitions
of "development wells," "division," "new production, " "recompletion," "wildcat
wells," and "workover," redesignating the existing subsections accordingly, and
deleted a comma.
The 1993 amendment, effective May 3, 1993, deleted former Subsection (5), which
defined "new production," rewrote Subsection (10), which read "'Recompletion'
means any completion in a new perforated interval or pool within an established
wellbore and approved as a recompletion by the division," redesignated the remaining subsections accordingly, and made stylistic changes throughout the section.
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The 1995 amendment, effective July 1, 1995, added Subsection (15), redesignating
the subsequent subsections accordingly.
The 1996 amendment, effective April 29, 1996, added Subsections (1), (4) and
(6), redesignating the other subsections accordingly.
Compiler's Notes. — Laws 1988, ch. 4, § 32 provides: "It is the intent of the
Legislature that this recodification of the severance tax not be construed as making any taxpayer[s] subject to the severance tax if that taxpayer was not subject
to the act prior to this recodification or exempting any taxpayer[s] from the severance tax if that taxpayer was not exempt from the act prior to this recodification."
Laws 1990, ch. 247, § 4 provides: "The applicable federal regulations remain in
effect until the commission makes the rules authorized by this chapter."
Retrospective Operation. — Laws 1990, ch. 247, § 5 provides that the act
retrospective operation to production after December 31, 1989."

"has

Laws 1990, ch. 284, § 3 provides that this section has retrospective operation
to January 1, 1990.
COLLATERAL REFERENCES
Am.Jur.2d. -- 58 Am. Jur. 2d Occupations, Trades, and Professions § 23.
C.J.S. -- 53 C.J.S. Licenses § 2.
Key Numbers. -- Licenses©^? 1.
U.C.A. 1953 § 59-5-101
UT ST § 59-5-101
END OF DOCUMENT
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UTAH CODE, 1953
TITLE 59. REVENUE AND TAXATION
CHAPTER 5. SEVERANCE TAX ON OIL, GAS, AND MINING
PART 1. OIL AND GAS SEVERANCE TAX
Copyright © 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith
Company.

Copyright © 1987-1996 by Michie, a division of Reed

Elsevier Inc. and Reed Elsevier Properties Inc. All rights reserved.
59-5-102

Severance tax -- Rate -- Computation —

Annual exemption.

(.1) (a) Each person owning an interest, working interest, royalty interest, payments out of production, or any other interest, in oil or gas produced from a well
in the state, or in the proceeds of the production, shall pay to the state a severance tax equal to 4% of the value, at the well, of the oil or gas produced,
saved, and sold or transported from the field where the substance was produced.
(b) Beginning January 1, 1992, the severance tax rate for oil is as follows:
(i) 3%
(ii) 5%

of the value up to and including the first $13 per barrel for oil; and
of the value from $13.01 and above per barrel for oil.

(c) Beginning January 1, 1992, the severance tax rate for natural gas is as
follows:
(i) 3%
(ii) 5%

of the value up to and including the first $1.50 per MCF for gas; and
of the value from $1.51 and above per MCF for gas.

(d) Beginning January 1, 1992, the severance tax rate for natural gas liquids
is 4% of the taxable value for natural gas liquids.
(e) If the oil or gas is shipped outside the state, this constitutes a sale,
and the oil or gas is subject to the severance tax.
(f) If the oil or gas is stockpiled, the tax is not applicable until it is
sold, transported, or delivered. However, oil or gas that is stockpiled for more
than two years is subject to the severance tax.
(2) No tax is imposed upon:
(a) the first $50,000 annually in gross value of each well or wells as defined
in this part, to be prorated among the owners in proportion to their respective
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interests in the production or in the proceeds of the production;
(b) stripper wells, unless the exemption prevents the severance tax from being
treated as a deduction for federal tax purposes;
(c) the first six months of production for wells started after January 1,
1984, but before January 1, 1990;
(d) the first 12 months of production for wildcat wells started after January
1, 1990; or
(e) the first six months of production for development wells started after
January 1, 1990.
(3) (a) A working interest owner who pays for all or part of the expenses of a
recompletion or workover is entitled to a tax credit equal to 20% of the amount
paid.
(b) The tax credit for each recompletion or workover may not exceed $50,000
per well during each calendar year through December 31, 1994, and beginning January 1, 1995, $30,000 per well during each calendar year through December 31, 1999.
The tax credit shall apply to the taxable year in which the recompletion or
workover is completed and shall be claimed quarterly beginning on the third
quarter after recompletion or workover is completed under rules made by the commission.
(c) Subsection

(3) shall terminate at midnight on December 31, 1999.

(4) A 50% reduction in the tax rate is imposed upon the incremental production
achieved from an enhanced recovery project.
(5) These taxes are in addition to all other taxes provided by law and are delinquent, unless otherwise deferred, on June 1 next succeeding the calendar year
when the oil or gas is produced, saved, and sold or transported from the premises.
(6) With respect to the tax imposed by this chapter on each owner of oil or gas
or in the proceeds of the production of those substances produced in the state,
each owner is liable for the tax in proportion to the owner's interest in the production or in the proceeds of the production.
(7) The tax shall be reported and paid by each producer who takes oil or gas in
kind pursuant to agreement on behalf of the producer and on behalf of each owner
entitled to participate in the oil or gas sold by the producer or transported by
the producer from the field where the oil or gas is produced.
(8) Each producer shall deduct the tax from the amounts due to other owners for
the production or the proceeds of the production.
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History: L. 1937, ch. 101, § 3; C. 1943, 80-5-66; L. 1947, ch. 108, § 1; 1949, ch.
80, § 1/ 1955, ch. 120, § 1; 1959, ch. 106, § 1; 1983, ch. 267, § 2; 1984, ch. 63,
§ 1/ 1985, ch. 21, § 27; C. 1953, 59-5-67; renumbered by L. 1987, ch. 2, § 40;
1987, ch. 4, § 102; 1988, ch. 4, § 2; 1990, ch. 247, § 2; 1990, ch. 284, § 2;
1991, ch. 209, § 1; 1993, ch. 92, § 2; 1996, ch. 271, § 2.
. •"• NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. --The 1988 amendment, effective February 9, 1988, rewrote the
section to delete provisions relating to minerals and to add specific provisions
relating to the severance tax on oil or gas.
The 1990 amendment by ch. 247, effective March 12, 1990, inserted "reported and"
and "who takes oil or gas in kind" in Subsection (5).
The 1990 amendment by ch. 284, effective March 13, 1990, added Subsection
(l)(b) and redesignated former Subsection (l)(b) as (l)(c), added "but before
January 1, 1990" to the end of Subsection (2) (c) , and added Subsections (2) (d) and
(e), (3), and (4), making related stylistic changes and redesignating the following subsections accordingly.
The 1991 amendment, effective April 29, 1991, substituted "January 1, 1992" for
"July 1, 1991" and deleted "and gas" after "oil" in Subsection (l)(b); deleted
"and $ 1.50 per MCF for gas" after "oil" in Subsection (l)(b)(i); deleted "and $
1.51 and above per MCF for gas" at the end of Subsection (1).(b) (ii); added present
Subsections (l)(c) and (l)(d); designated former Subsection (l)(c) as present Subsection (1)(e); made a punctuation change in Subsection (2)(c); deleted former
Subsection (3), relating to the "oil and gas incentive credit account"; and designated former Subsections (4) to (8) as present Subsections (3) to (7).
The 1993 amendment, effective May 3, 1993, inserted "during each calendar year
through December 31, 1994, and beginning January 1, 1995, $30,000 per well during
each calendar year through December 31, 1999" in the first sentence of Subsection
(3)(b), substituted "December 31, 1999" for "December 31, 1994" in Subsection
(3)(c), and made stylistic changes throughout the section.
The 1996 amendment, effective April 29, 1996, added Subsection (4), redesignating the other subsections accordingly, and in Subsection (3) (c) substituted "Subsection (3)" for "This subsection."
Compiler's Notes. — Laws 1990, ch. 284, § 3 provides: "This act takes effect
upon approval [March 13, 1990] and has retrospective operation to January 1, 1990,
except Subsection 59-5-102(1)(b), which is effective July 1, 1991."
Laws 1996, ch. 271, § 3 provided that the division shall implement the provisions of this section without additional appropriation from the Legislature.
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Retrospective Operation. -- Laws 1990, ch. 247, § 5 provides that the act has
retrospective operation to production after December 31, 1989.
Laws 1991, ch. 209, § 2 provides: "This act has retrospective operation for taxable years beginning on or after January 1, 1991."
Cross-References. —

Disposition of taxes collected, § 59-5-115.
NOTES TO DECISIONS
ANALYSIS

Constitutionality.
Annual exemption.
Constitutionality.
Even though the 1959 amendment of the mining occupation tax might not provide
sufficient revenue to cover subsequent appropriations made by the legislature,
that does not render the amendment unconstitutional. The appropriation acts might
be violative of the constitution, but not the revenue statutes. Phillips Petro.
Co. v. Utah State Tax Comm., 13 Utah 2d 287, 373 P.2d 388 (1962).
Annual exemption.
Commission did not err in allowing only one exemption to a company on the basis
that it was the one entity running the mines. The company had contended that it
subleased the various claims to different contractors and hence each was a separate mine under separate ownership. The evidence showed that it was not a true sublease since the contractor had no right of possession. Consolidated Uranium Mines
v. Tax Comm., 4 Utah 2d 236, 291 P.2d 895 (1955).

C.J.S. —

COLLATERAL REFERENCES
53 C.J.S. Licenses § 34.

Key Numbers. —

Licenses<0^ 15(1).

U.C.A. 1953 § 59-5-102
UT ST § 59-5-102
END OF DOCUMENT
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UTAH CODE, 1953
TITLE 59. REVENUE AND TAXATION
CHAPTER 5. SEVERANCE TAX ON OIL, GAS, AND MINING
PART 1. OIL AND GAS SEVERANCE TAX

Copyright © 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith
Company.

Copyright © 1987-1996 by Michie, a division of Reed

Elsevier Inc. and Reed Elsevier Properties Inc. All rights reserved.
59-5-103 Valuation of oil or gas -- Alternatives -- Exceptions -- Controversies
on value to be determined by commission.
(1) For purposes of computing the severance tax, the value of oil or gas at the
well is the value established under an arm's-length contract for the purchase of
production at the well, or in the absence of such a contract, by the value established in accordance with the first applicable of the following methods:
(a) the value at the well established under a non-arm's-length contract for
the purchase of production at the well, provided that the value is equivalent to
the value received under comparable arm's-length contracts for purchases or sales
of like-quality oil or gas in the same field;
(b) the value at the well determined by consideration of information relevant
in valuing like-quality oil or gas at the well in the same field or nearby fields
or areas such as: posted prices, prices received in arm's-length spot sales, or
other reliable public sources of price or market information;
(c) the value established using the net-back method as defined in Section
59-5-101.
(2) Oil or gas used in drilling operations in the same oil or gas field and in
producing operations in this field or for repressuring or recycling purposes may
not be included with the other products in arriving at the gross value for tax
purposes.
(3) Any contract between a parent and a subsidiary company, or between companies
wholly or partially owned by a common parent, or between companies otherwise affiliated that specifies the value of oil or gas is not arm's-length unless the
value of oil or gas specified is comparable to its fair market value as defined
under Section 59-2-102. If there is a controversy, the commission shall determine
the value of the oil or gas.
History: C. 1953, 59-5-103, enacted by L. 1988, ch. 4, § 3; 1990, ch. 247, § 3.
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NOTES, REFERENCES, AND ANNOTATIONS
Repeals and Reenactments. -- Laws 1988, ch. 4, § 3 repeals former § 59-5-103, as
amended by L. 1987, ch. 2, § 41, relating to the basis of the 1960 tax, and enacts
the present section, effective February 9, 1988.
Amendment Notes. -- The 1990 amendment, effective March 12, 1990, substituted
"an arm's-length contract for the purchase of production at the well, or in the
absence of such a contract, by the value established in accordance with the first
applicable of the following methods" for "a bona fide contract for the purchase of
production, or in the absence of a contract, by the value at the well established
by the United States for royalty purposes" at the end of the introductory paragraph of Subsection (1); added Subsections (l)(a) to (l)(c); deleted former Subsection (2), which read "If the value is not established under Subsection (1), the
commission may determine the fair market value at the well, taking into consideration all relevant factors bearing upon the fair market value"; designated former
Subsections (3) and (4) as Subsections (2) and (3); and, in present Subsection
(3), substituted "arm's-length unless the value of oil or gas specified is comparable to its fair market value as defined under Section 59-2-102" for "bona fide
unless the value of oil or gas specified is proportionate to the fair market
value" at the end of the first sentence and deleted "fair market" before "value"
in the second sentence.
Retrospective Operation. -- Laws 1990, ch. 247, § 5 provides that the act has
retrospective operation to production after December 31, 1989.
U.C.A. 1953 § 59-5-103
UT ST § 59-5-103
END OF DOCUMENT
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UTAH ADMINISTRATIVE
CODE 1996

Tax Commission Rules

2. Form TC-96, Utah Employer's Mineral Production Withholding Reconciliation Return must be
filed annually with a copy of each Form TC-675R
attached.
3. Form TC-96X, Utah Amended Mineral Production Withholding Return must be filed where
adjustments are not for the current calendar year or
when adjustments in the current calendar year
would create negative amounts.
4. Form TC-675R, Statement of Utah Tax Withheld on Mineral Production shall be furnished to
each person who is entitled to credit for taxes withheld each calendar year. If a working interest
owner or royalty owner receives payments on more
than one well or property from the same producer,
the production payment amount and mineral production withholding tax amount may be grouped on
Form TC-675R. Negative payments will not be
accepted on Form TC-675R.
H. If the producer, operator, or first purchaser
fails to withhold the tax required under Section 596-102, and thereafter, the income subject to withholding is reported, and the resulting tax is paid by
the recipient, any tax required to be withheld shall
not be collected from the producer, operator, or
first purchaser. However, the producer, operator, or
first purchaser shall remain subject to penalties and
interest on the total amount of taxes that should
have been withheld.
1994 594-101 through 59-6-104

R865-150. Oil and Gas Tax.
R865-150-1. Oil and Gas Severance Tax Pursuant to
Utah Code Ann. Sections 59-5-101 through 59-5115.
R865-150-2. Stripper Well Exemption Pursuant to Utah
Code Ann. Section 59-5-102.

R865-150-1. Oil and Gas Severance Tax
Pursuant to Utah Code Ann. Sections 59-5-101
through 59-5-115.
A. Definitions
1. "Person" means any individual, partnership,
company, joint stock company, association, receiver, trustee, executor, administrator, guardian,
fiduciary agent or other representative of any kind.
2. "Operator'' means any person engaged in the
business of operating oil or gas wells, whether as a
working interest owner, an independent contractor,
or otherwise. An operator who is also a working
interest owner shall be referred to as a producer.
B. The proportion of the annual exemption an
operator is entitled to shall be reduced by any
exempt royalties.
C. Owners who take production in kind and
report and pay their own tax shall receive a proportionate share of each operator's exemption from
whom production in kind is taken.
D. For those who are required to report and pay
the tax on a quarterly basis, the annual exemption
taken for each quarterly installment shall be the
lesser of one-fourth of the annual exemption, or
an amount that reduces the installment to zero.
E. For purposes of filing the statement required
under Section 59-5-104, if working interest
owners engage in a unitization agreement or other
business arrangement in which someone other than
themselves are conducting the operations of an oil •
or gas lease, then:
1. Each such working interest owner, who receives
a share of production in kind, must file the state-
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ment required in Section 59-5-104. The operator
of the well must inform the Tax Commission, on
forms provided by the Tax Commission, of any
party taking production in kind.
2. A working interest owner may enter into an
agreement with the lease operator requiring the lease
operator to distribute the proceeds from the purchase or sale of oil and gas production to the
working interest owners and any other parties claiming an interest through them.
3. Working interest owners who are parties to the
unitization agreement or other business arrangement
may designate the operator as the person who shall
file the statement on behalf of all working interest
owners. For such arrangements to be recognized by
this state, the designated operator must also be
empowered to deduct, from the share of each interest owner, the tax imposed under Title 59, Chapter
5, P a r t i .
4. If a designated operator fails to file the tax
return, or files a false, fraudulent, or otherwise
inaccurate statement, or fails to pay the full amount
of the tax due, the primary and ultimate liability for
the statement and the tax shall rest solely upon the
producers or interest owners.
a) If the designated operator fails to file and pay
the tax due, the state shall hold a hearing and is no
longer bound by any arrangement between the
parties.
b) Nothing in Subsections (2) through (4) shall
deprive the Tax Commission of the authority to
require each working interest owner to file the required statement where the Tax Commission determines that a jeopardy situation exists.
F. A person entering into an agreement during the
taxable year shall file a return covering independent
production prior to entering the agreement. The
allowable exemption on the independent production
is one-twelfth of the prorated annual exemption
for each full month of independent operation during
the year.
R865-150-2. Stripper Well Exemption Pursuant
to Utah Code Ann. Section 59-5-102.
A. The annual stripper well exemption applies to
producing oil wells and producing gas wells. The
exemption cannot be applied to one product but not
to another on the same well.
1. If a well is classified as an oil well and has
associated gas production, the stripper classification
is measured on the basis of oil production only.
2. If an oil well does not qualify as a stripper well
on the basis of oil production, all production is
taxable regardless of the amount of associated gas
produced.
B. For purposes of applying the stripper exemption to oil wells, the twelve consecutive month
period need not fall within a calendar year. For
example, a well may produce above stripper production up until March of a year and then fall to
stripper production beginning in April of the same
year. Using April 1 as the beginning measuring
point for average daily production, the well may
qualify as a stripper from April 1 of the first year to
March 31 of the following year. This means that for
the first year, January through March production
would be subject to the tax, and the next nine
months of production would be exempt. The remaining three months of the exempt period falls within
the second year.
C. The average daily production, for purposes of
determining if an oil well is a stripper well, is based

