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" ARGUMENT

L THE BOARD FAILED TO CONSIDER ISSUES OF IMPOSING
MONITORING WELLS TO THE UIC PERMIT WHEN THE
EVIDENCE POSED POSSIBLE POLLUTION OR
CONTAMINATION OF THE COLORADO RIVER.

As conceded by Westwater and Appellees, Utah regulations specifically
require that, “[i]njection wells shall be completed, equipped, operated, and
maintained in a manner that will prevent pollution and damage to any USDW
(United States Driﬁking Water), or other resources and will confine injected tluids
to the interval approved.” Utah Oil and Gas Conservation Rule R649-5-
2(1)(emphasis added). To ensure the integrity of the Wel‘l and fo eliminate,
prevent, or reduce the possible pollution or contamination, other test procedures
or devices may be required by the division. U‘[zih O1l and Gas Conservation Rulé
R649~5;5(3.3). The standard of imposing additional security measures is that of
“possible” pollution or contamination of injected flurd or formation water into
other resources such as the Colorado River. It does not require a "more likely than
not" burden in order to mvoke three monitoring wells as a pertinenf safety

precaution where admittedly they would not be a problem. AR 0206 at p. 88:1 —

88:16.

¥
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Living Rivers properly raised the issues of possible seepage, migration of
formation waters, or that the injection operations méy iﬁitiate fractures througﬁ the
overlying strata. AR 0206 at pp. ‘38:]5 — 38:22‘, 43:9 —43:14. Additionally, Living
Rivers addressed the insufficiency of Westwater’s evidence that was based solely
- on a single “modeling” that demonstrated the injection fluid was compatible with
formation water if any and only if at some time in the future an etfective
“sequestering agent” was developed and utilized. AR 0206, pp. 46:6 — 47:6, 47:24
— 48:2. Indeed, Westwaters® only evidence pre‘sented‘ to confirm and monitor that
there are no seeps was based on a casual inspection from iPaul Stone associated
with Westwater, and two unidentified BLM rangers. AR 0206 at pp. 78:24 — 82:6.
Moreover, the only evidence presented in contravention to the possibility of
fractures was that “frac flow back water” was not to be injected. AR 0206 at p.
59:4 -59:13,

Although Appellees and Westwater argue that by not requiring monitoring
wells, the Board made an implicit finding that they were not necessary, the fact is
there is no record of any consideration either at the hearing or in its Findings of
Fact, Conclusions of Law, and Order of possible pollution or contamination
- through seepage or migration of formation water into the Colorado River and/or

whether they should be required to “[e/liminate, prevent, or reduce the possible
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pollution or contamination” from the use of the UIC by Westwater in direct
contravention to its own regulations. AR 0146 - 0156, 0206. |
Indeed, the Board improperly foreclbsed an oppommi@ to Living Rivers to
present a full and fair consideration of fhe likely contamination or pollution of the
Colorado River and the ilnposfti on of monitoring wells to prevent the possibility of
contamination by denying Living Rivers’ motions to continue or allowing the
record to remain open. AR 0077 — 0078, 0093 — 0096, 0117 — 0120, 206 at pp. 5 —
| 14:12, 15:18 — 16:24, 199:23 — 199:25; Commercial Carriers v. Industrial
COmml’sSion (Judd), 888 P.2d 707, 713 (Utah Ct. App. 1994)(the test of substantial
prejudice is whether the party was given full and fair consideration of the issues);
Orchard Park Care Center v. Depariment of Health Division of Health Systems
Improvement, 2009 UT App. 284, 13, 222 P 3d 64, 69 (Utah Ct. App.
2009)(finding substantial prejudice where Department of Health failed to address
issues that required resolution and, as a result failed to develop an adequate record
and prejudiced Petitioners). The substantial prejudice suffered by Living Rivers
was that it was not given full and fair consideration and failure to develop an
adequate record of the issues of possible p.o]lution or contamination through
seepage or migration of formation water into the Colorado River and/or whether

the UIC permit should be required to have monitoring wells to “[e/liminate,
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prevent, or reduce the possible pollution or contamination.” Utah Oil and Gas

Conservation Rule R649-5-5(3.3).

.II-. LIVING RIVERS HAS MARSHALLED THE EVIDENCE SHOWING
THAT THE BOARD’S GRANT OF THE UIC PERMIT WITHOUT

THE CONDITION OF MONITORING WELLS IS NOT SUPPORTED
BY SUBSTANTIAL EVIDENCE. '

Living Rivers has marshaled the evidence, based on the record as a whole,
demonstrating that even viewing the evidence in the light most favorable to the
Board of Oil, Gas and Mining, the evidence is illsﬁfficignt to support the Board’s
grant of the UIC permit to Westwater without inonitoring well conditions.
. Martinez v. Media-Playmaster Plus/Church of Jesus Christ of Latter-Day Saints, et
al., 2007 UT 42, 9 17, 164 P.3d 384, 390 (Utah 2007). However, even wheré the
court determines that Living Rivers has failed to meet its marshalling requirement,
the court retains discretion to consider independently the whole record and

determine if the decision below has adequate factual support. /d. at § 20.

A.  SOLOMON’S REPORT CONSTITUTES PART OF THE
WHOLE RECORD ON APPEAL.

When a petition for rehearing or modification is filed, R641-110-400
requires that that the Board will act upon the petition for hearing at its next
regularly scheduled’meetin_g following the date of its filing. This is to allow

sufficient time for all parties to the proceeding to file responses or supplements to
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the petition, at or before the hearing, and allow the parties to argue the merits of

the request. AR 0172; Utah Oil and Gas Conservation Rules R641-110-300, R641-

110-400.

Pursuant to R641-110-400, the Board properly inoluded Living River’s
Request on the agenda for the Board’s regularly scheduled February 24, 2011
hearing. AR 0207. On February 22, 2011—two days prior to the Boatd’s
scheduled time to act upon the petition and pursuant to filing al}d service
requirements under the rules—Living Rivers properly filed the full and complete
expert report of Kip Sélomon. AR 0195 ~ 0205.

On February 22, 2011, Living Rivers, submitted aﬁ expert report of D. Kip
Solomon, Ph.D_, PG, setting forth his conclusions and recommendations to ensure
the prevention of pol]utio'n or contamination of other resources, ﬁmluding the
Colorado River, by the utilization of the injection well by Westwater. AR 0199 —

0205. In his review and analysis, Dr. Solomon finds that “[t]he slope of the

stmulated potentiometric surface 1s towards the [Colorado] river for most of the

cross section as a result of the injection” and “[w]hen the higher hydraulic
diffusivity value is utilized . . . the existing Wingate Formation fluid would begin
discharging into the Colorado River.” AR 0202. This supported and illustrates his

concern “that the buildup of fluid pressure as a result of an injection could reverse
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the regional hydraulic gradient and cause existing Wingate Formation water to
: dischargé into the Colorado River.” AR 0202. This propagation of fluid pressure
may reverse what currently appears to be northward moving regional groundwater
flow. Id.  Dr. Solomon then offers recommendations, including monitoring wells
to protect pollution or damage to the Colorado River from Wingate Formation
Water d.iscllarg_illg into the Colorado River as a result of the injection operation.
AR 0202 - 0203.

Although Living Rivers supplement to its motion for rehearing and
modification ilﬁcludillg Kip Solomon’s report waé filed within hours on the same
day after the Board issued its Order Denying Rehearing, it was properly filed two-
days before any action by the Board was to be taken under the scheduled time to
act upon the petition and pursuant to filing and service requirements of Utah Oil
and Gas Conservation Rules R641-110-300 and R641-110-400. AR 0199 — 0205.
In fact on February 24, 2011, the Board did act on Living Rivers request for
rehearing and modification by striking any additional testtmony submitted by
Living Rivers, clearly not foreclosing final agency action until the February 24,
2011 hearing. AR 0207 at p. 4:12 — 5:23. Accordingly, Mr. Solomon’s report
constitutes part of the whole record \and should be encompassed in a silbstantial

evidence analyss.
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B. NOTWITHSTANDING MR. SOLOMON’S EXPERT REPORT
THE BOARD’S GRANT OF THE UIC PERMIT WITHOUT
THE CONDITION OF MONITORING WELLS IS NOT
SUPPORTED BY SUBSTANTIAL EVIDENCE.

Westwater's brief at p.26 claims the Board found certain technical findings. |

The purported findings are based soley on the testimony of Westwater's expert, Mr.

David Allin. AR pp. 94-190.

Mr. Allin's qualifications, AR 95 while impressive in experience lack in both
 academic training, particularly modeling, and of greater significance, no training in
hydrology. AR 98-106. Indeed, Counsel for Living Rivers was precluded from
examing Mr. Allin on aspects of hydrology. AR 106. Mr. Allin's testimony
regarding the proposed UIC waé not on the actual fdrmation in question - Wingate-

but instead on the Entrada formation six miles to the North. AR 139-141.

Westwater's primary thesis for the Board's consideration was that the
formation fluid, in the volume of aproximately 240,000 gallons a day, (AR42-43)
being pumped into the Wingate formation "would just spill over." AR 163. When
Mr. Allin was asked where it would spill he stated: "it simply moves in a radial

direction through the formation to points of lower pressure”. AR 165.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated O(?R, may contain errors.



Westwater performed one model‘ing exercise for the proposed UIC permit.
AR 51. Essentially Westwafer believes the State should be satisfied with a
monitoring of the wellhead pressure based on the assumption if the pressure
increases beyond a certain unspecified point the operator would then do something
about it. This is despite Professor Solomon's recommendation that several
modeling exercises be performed to avoid potential fracturing or pressure build up.

AR 0199 - 0200.

The only two statements made by Westwater's brief at p. 27, which are
“supported by the uncontested record, are that there are no wells nor no fr@sh water
aquifers within a half—mile radius of the Subject'Well. Every other purported
finding was contested and unanslwered during the December 8th heariﬁg when the

record is viewed as a whole. AR 54 — 55, 65, 100, 106, 166, 194, 199.

Where evidence is timely presented to the contrary of the Board’s findings,
implicit or otherwise, the Board abused its discretion by failing to consider and
evaluate the potential, significant risks to the health of persons and to the Colorado

River, Utah O1l and Gas Conservation Rule R649-5-2(1).
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III. THE BOARD’S FAILURE TO CONSIDER LIVING RIVERS
REQUEST FOR RECONSIDERATION, REHEARING, AND
MODIFICATION WAS AN ABUSE OF DISCRETION.

Utah Code Annotated Section 63G-4-302 proﬁdes, in relevant part, that a
party may file a written request for reconsideration with the agency, stating the
specific grounds upon which relief is requested. U.C.A. 63G-4-302 (1953, as
amended). On Februaly 1, 2011—within 20 days from the Board’s Findings of
Fact, Conclusions of Law, and Order was issued—Living Rivers timely filed its
request to reconsider and modify the Board’s Findings of Fact, Conclusions of Law
and Order and requesfed a rehearing based upon Living River’s specific.
representations that additional information had been recently obtained from
Professor Kip Solomon that calls into question the public safety and welfare of (he
citizens of Grand Couﬁty and the State of Utah arising from permitted use of the
subject underground injection well. AR 0160 — 0162. In its request, although
admittedly not by separate affidavit, Living Rivers set forth the nature and extent
of the evidence to be presented to the Board and its rele?ancy to the question of
public health and safety, including contamination of drinkin g water supply, that is
central to the Board’s decision of approving a UIC pél‘mit. Id. Specifically, Living

Rivers set forth that “[D]r. Solomon believes it to be prudent for the application of

West Water Farms to have a condition on its injection well permit requiring a
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system wh:ich will allow underground monitoring of where the injected fluids,
under the préposed application, are located and where they will be migrating.” AR
0161. The request was signed, served, and filed by Living Rivers’ counsel
pursuant to Utah Rule of Civil Procedure 11 and Utah Code Annotated 78B-5-7OS,
certifying through signature that “to the best the person’s knowledge, information,
and belief, formed after an inquiry reasonable under the circumstances, . . . it is not
being presented for an improper purpose; . . . allegations and other factual
contentions have evidentiary support . . ; and factual contentions are warranted . .
.7 Utah R. Civ. P 'll(jbl). |

When a petition for rehearing of modification is filed, Utah Oil and Gas
Conservation Rule R641-110-400 requires that that the Board will act upon the
petition for hearing at its next regularly schedﬁled meeting following the date of its
filing. This is to allow sufficient time for all parties to the proceeding to file
responses or suppl.énwnts to the petition, at or before the hearing, and ai_low the
parties to argue the merits of the request. AR 0172, Utah Oil and Gas Conservation
Rules R641-110-300, R641-110-400. |

Pursuant to R641-110-400, the Board properly included Living River’s
Request on the agenda for the Board’s regularly scheduled February 24, 2011

hearing. AR 0207.  On February 22, 2011--two days prior to the Board’s
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scheduled time to act upon the petition and pursuant to filing and service
requirements under the rules—Living Rivers properly filed the full and complete
expert report of Kip Solomon. AR 0195 - 0205.

Notwithstanding the Board’s s.cheduled time to act upon Living River’s
- petition on February 24, 2011, the Board without allotting the necessary time for
tull brieting and without any consideration of the proposed expert testimony,
issued its opinion denying Living Rivers’ Motion for Rehearing two days prior to
the February 24, 2011 action date. AR 0190 — 0194. Although the Board certified
that 1t had considered Living Rivers opening request, Petitioner Westwater Farms,
LLC’s oppositional memorandum filed February 17, 2011, and the Division of Oil,
Gas, and Mining oppositional memorandum filed February 22, 2011, the Board
failed to qllot any time for response or supplement to cure any alleged defect by
Living Rivers. AR 0190 — 0194. The Board essentially deprived Living Rivers of
due process and rendered the decision based upon inadequate briefing and
procedural grounds alone.

Intervenor, Westwater Farms, and Appellees argue that Living Rivers have
failed to explain in their motion for reconsideration/rehearing why Dr. Solomon’s

report was not presented earlier (specifically at the December 8, 2010 hearing) and

therefore the reconsideration and rehearing motion denial was proper. Brief of
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Appellees The Board of Oil, Gas and Mining and The Division of Oil, Gas and
Mining at pp. 33 — 37, Brief df Intervenor Westwater Farms, LLC at pp. 37 — 41.
However, Appellees’ and Westwater’s ar.guments do not properly take into account
that Living Rivers, a ﬁon-proﬁt entity, needed adequate time to raise funds to
engage an attorney and an expert as well as consideration of the record of this case.

Two days after being contacted and engaged by Living Rivers, Living
Rivers’ counsel entered their formal notice of appearance of counsel on November
24, 201‘0. AR 0080. At the same date and time, in order to afford Living Rivers
| ample opportuility to present its best evidence before the Board, Living Rivers
filed its first Motion to Continue Hearing on Notice of Agency’s Action to
continue the hearing to January 26, 2011. AR 0077 — 0078. On December 2, 2010,
the Board denied Living Rivers’ request to continue the hearing, notwithstanding
the fact that counsel had only been retained only two weeks prior to the scheduled
llearillg. AR 00}93 —0096. On December 8, 2010, Living Rivers again requested
a continuance based upon detailed questions and iésues concerning the quality of
Westwater’s evidence presented to the Board. AR 0117 — 0120. Again, the Board
denied Living River’s request for continuance and denied allowing the record to
remain open. AR 2006 at pp. 5 — 14:12, 15:18 — 16:24, 199:23 — 199:25. Surely, two

weeks is not reasonable time to afford Living Rivers, acting through counsel, to
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retain, prepare, and submit an expert report evaluating Westwaters’ highly
technical evidence. Based on the above, the Board abused its discretion in denying
Living River’s request for rehearing under the circumstances presented in this

matter.

CONCLUSION

For the reasons stated above, and on those set forth in Appellant’s opening
brief, Appellant Living Rivers, believes that the Board of Oil, Gas and Mining
abused its discretion when it approved the UIC permit to Westwater without
specific monitoring well cbnditions in light of the whole record. Additionally, the
Board of Oil, Gas and Mining abused its discretion when it denied Living Rivers’
request for reconsideration and rehearing, and supplements thereto, that
demonstrate through substantial evidence and data a finding that the proposed
injection well may cause formation fluid to enter the Colorado River. The Board
of Oil, Gas and Mining 1s specifically mandated to ensure that injection wells are
completed, equipped, operated, and maintained -in a manner that will prevent
pollution -and damage to any USDW, or other resources and will confine injected
fluids to the interval approved. Utah Oil and Gas Conservation Rule R649-5-2(1).
Fatling to consider and impose those conditions was an abuse of discretion.

Accordingly, Living Rivers respectfully request this court to set aside the Board of
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Oil, Gas and Mining order issuing the UIC permit to Westwater without Living
River’s requested monitoring conditions and order the Board of O1l, Gas, Mining
to exercise its discretion as required by law to properly and fully hear and evaluateh
evidence and data supporting a finding that the proposed injection well may cause
formation fluid to enter the Colqrado River or other damage to other resources.

Respectfully submitted this 21st day of September 2011.

TR A

Patrick A. Shea
Patrick A. Shea, P.C.
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ADDENDUM [: Utah Oil and Gas Conservation Rule R641-110-300.
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R641-110-300. Response to Petition.

All other parties to the proceeding upon which a rehearing 1s sought may file
a response to the petition at any time prior to the hearing at which the
petition will be considered by the Board. Such responses will be served on
the petitioner at or before the hearing.
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ADDENDUM 2: Utah Oil and Gas Conservation Rule R641-110-400.
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R641-110-400. Action on the Petitron,

The Board will act upon the petition lor a rehearing at its next regularly
scheduled meeting following the date of its filing. If no action is taken by the
Board within such time, the petition will be deemed to be denied. The Board
may set a time for a hearing on said petition or may summarily grant or deny
the petition. '
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ADDENDUM 3:  Utah Code Annotated Section 63G-4-302.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.



. Page 1

® L -
- LexisNexis

UTAH CODE ANNOTATED

Copyright 2011 by Matthew Bender & Company, Inc. a member of the LexisNexis
Group. )
All rights reserved.

*** STATUTES CURRENT THROUGH THE 2011 2ND SPECIAL SESSION. ***
*%% ANNOTATIONS CURRENT THROUGH 2011 UT 25 (05/15/2011); 2011 UT App 169
(05/15/2011) AND MAY 1, 2011 (FEDERAL CASES). ***

TITLE 63G. GENERAL GOVERNMENT
CHAPTER 4. ADMINISTRATIVE PROCEDURES ACT
PART 3. AGENCY REVIEW

Go to the Utah Code Archive Directory

Utah Code Ann. § 63G-4-302 (2011)

§ 63G-4-302. Agency review -- Reconsideration

(1) (a) Within 20 days after the date that an order is issued for which re-
view by the agency or by a superior agency under Section 63G-4-301 is unavail-
able, and if the order would otherwise constitute final agency action, any party
may file a written request for reconsideration with the agency, stating the spe-
cific grounds upon which relief is requested.

{b) Unless otherwise provided by statute, the filing of the request 1s not
a prerequisite for seeking judicial review of the order.

(2) The request for reconsideration shall be filed with the agency and one
copy shall be mailed to each party by the person making the request.

(3) {a) The agency head, or a person designated for that purpose, shall issue
a written order granting the request or denying the request.

(b) If the agency head or the person designated for that purpose does not
issue an corder within 20 days after the filing of the request, the request for

reconsideration shall be considered to be denied.

HISTORY: C. 1953, ©3-46b-13, enacted by L. 1987, ch. 161, § 269; 1988, ch. 72, §
23; 2001, ch. 138, § 18; renumbered by L. 2008, ch. 382, § 1390.

NOTES: AMENDMENT NOTES. —-The 2008 amendment, effective May 5, 2008, renumbered
this section, which formerly appeared as § 63-46b-13, and updated references to
conform to the recodification of Title 63.
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ADDENDUM 4: Utah Rule of Civil Procedure 11.
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Utah Rule Civil Procedure 11. Signing of pleadings, motions,
affidavits, and other papers; representations to court; sanctions.

(a) Signature.

(a)(1) Every pleading, written motion, and other paper shall be signed
by at least one attorney of record, or, if the party is not represented, by the

party.

(a)(2) A person may sign a paper using any form of signature
recognized by law as binding. Unless required by statute, a paper need not
be accompanied by affidavit or have a notarized, verified or acknowledged
signature. If a rule requires an affidavit or a notarized, verified or
acknowledged signature, the person may submit a declaration pursuant to
Utah Code Section 78B-5-705. If a statute requires an affidavit or a
notarized, verified or acknowledged signature and the party electronically
files the paper, the signature shall be notarized pursuant to Utah Code
Section 46-1-16. '

(a)(3) An unsigned paper shall be stricken unless omission of the
signature 1s corrected promptly after being called to the attention of the
attorney or party.

~ (b) Representations to court. By presenting a pleading, written motion,
or other paper to the court (whether by signing, filing, submitting, or
advocating), an attorney or unrepresented party is certifying that to the best
of the person's knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances,

(b)(1) it 1s not being presented for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the cost of
litigation;

(b)(2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivolous argument for the extension, modification,

or reversal of existing law or the establishment of new law:

(b)(3) the allegations and other factual contentions have evidentiary
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support or, if specifically so identified, are likely to have evidentiary support
after a reasonable opportunity for further investigation or discovery; and

(b)(4) the denials of factual contentions are warranted on the evidence
or, il specifically so identified, are reasonably based on a lack of information
or belief.

(¢) Sanctions. If, after notice and a reasonable opportunity to respond,
the court determines that subdivision (b) has been violated, the court may,
subject to the conditions stated below, impose an appropriate sanction upon
the attorneys, law firms, or parties that have violated subdivision (b) or are
responsible for the violation.

(¢)(1) How initiated.

(¢)(1)(A) By motion. A motion for sanctions under this rule shall be
made separately from other motions or requests and shall describe the
specific conduct alleged to violate subdivision (b). It shall be served as
provided in Rule 5, but shall not be filed with or presented to the court
unless, within 21 days after service of the motion (or such other period as the
court may prescribe), the challenged paper, clai, delense, contention,
allegation, or denial is not withdrawn or appropriately corrected. If
warranted, the court may award to the party prevailing on the motion the
reasonable expenses and attorney fees incurred in presenting or opposing the
motion. In appropriate circumstances, a law firm may be held jointly
responsible for violations committed by its partners, members, and
employees.

(c)(1)(B) On court's initiative. On its own 1nitiative, the court may enter
an order describing the specific conduct that appears to violate subdivision
(b) and directing an attorney, law firm, or party to show cause why it has not
violated subdivision (b) with respect thereto.

(c)(2) Nature of sanction; limitations. A sanction imposed for violation

of this rule shall be limited to what is sufficient to deter repetition of such
conduct or comparable conduct by others similarly situated. Subject to the

limitations in subparagraphs (A) and (B), the sanction may consist of, or
include, directives of a nonmonetary nature, an order to pay a penalty into
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court, or, if imposed on motion and warranted for effective deterrence, an
order directing payment to the movant of some or all of the reasonable
attorney fees and other expenses incurred as a direct result of the violation.

(¢)(2)(A) Monetary sanctions may not be awarded against a represented
party for a violation of subdivision (b)(2).

(c)(2)(B) Monetary sanctions may not be awarded on the court's
initiative unless the court issues its order to show cause before a voluntary
dismissal or settlement of the claims made by or against the party which is,
or whose attorneys are, to be sanctioned.

(c)(3) Order. When imposing sanctions, the court shall describe the
conduct determined to constitute a violation of this rule and explain the basis
for the sanction imposed.

(d) Inapplicability to discovery. Subdivisions (a) through (¢) of this rule
do not apply to disclosures and discovery requests, responses, objections,
and motions that are subject to the provisions of Rules 26 through 37.
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