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JURISDICTION

The Utah Supreme Court has jurisdiction over this appeal pursuant to 78A-3-102(j)
which states that the Utah Supreme Court has appellate jurisdiction over orders, judgments,
and decrees of any court of record over which the Court of Appeals does not have original
appellate jurisdiction. See Utah Code Ann. § 78A-3-102(j) (2008).

STATEMENT OF ISSUES

The Plaintiffs/Appellants have presented two primary issues in this matter.

Issue No. 1: Whether the trial court erred in granting summary judgment to the
defendants on the basis of collateral estoppel.

Standard of Review: A district court’s grant of summary judgment is reviewed for
correctness. Overstock.com, Inc. v. SmartBargains, Inc., 192 P.3d 858, 862 (Utah 2008).

Issue No; 2: Whether the trial court erred in denying Plaintiffs’ Utah R. Civ. P. 56(f)
motion for additional time to adduce evidence in opposition to Del Ozone’s motion for
summary judgment.

Standard of Review: A trial court's rule 56(f) ruling is reviewed under an abuse of
discretion standard. Price Development Co., L.P. v. Orem City, 995 P.2d 1237, 1242 (Utah

2000).
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DETERMINATIVE LAW

No constitutional provisions, statutes, ordinances, rules, or regulations are
determinative.

However, the following provisions from the Utah Workers Compensation Act are
relevant to the issues raised by Defendant relating to the scope of issues properly before the
Workers” Compensation Court.

Utah Code Ann. § 34A-2-102 (Definitions)

Utah Code Ann. § 34A-2-105 (Exclusive remedy)

Utah Code Ann. § 34A-2-417 (Employee burden)

The full text of these statutes is contained in the Addendum.

STATEMENT OF THE CASE

A. NATURE OF THE CASE

This is an action for personal injuries allegedly caused by Appellant Wendy
Gudmundson’s exposure to ozone while working at the Utah State Prison.
B. COURSE OF PROCEEDINGS

This action was originally filed on September 20, 2005. (ROA 1). After some
discovery and depositions had been completed, defendant Del Ozone filed a Motion for
Summary judgment on September 10, 2007. (ROA 297-298). Defendant Johnson Controls,
Inc. filed its own Motion for Summary judgment on September 28, 2007. (ROA 299-301).

OzoneSolutions filed its Motion for Summary Judgment on October 15, 2007. (ROA 370-



372). On March 3, 2008, after argument by the parties, the District Court granted summary
judgment in favor of defendants Del Ozone and Johnson Controls. (ROA 1327). After oral
argument, Defendant OzoneSolutions, L.C. filed an updated Supporting Memorandum on
March 4, 2008 pursuant to the order of the court. (ROA 1328-1405). The District Court
entered an Order Granting Summary Judgment on Mach 24, 2008 wherein the motions of
Johnson Controls, Inc. and Del Ozone were granted. (ROA 1811-1814). The District Court
entered an Order Granting Summary Judgment on May 28, 2008 wherein Ozone Solutions,
L.C. was also granted Summary Judgment. (ROA 1845-1847).

Appellants first Notice of Appeal was filed on April 2, 2008. (ROA 1815-1817).
Since the respective Motions for Summary Judgment of the defendants were granted at
different times, Appellants filed an additional Notice of Appeal on June 28, 2008.(ROA
1856-1882).
C.  DISPOSITION IN TRIAL COURT

In an Order dated March 24, 2008, the Third District Court granted Summary
Judgment to defendants Johnson Controls, Inc. and Del Ozone based on their Motions for
Summary Judgment, stating that issue preclusion barred Appellants claim since the
Appellants had a complete, full and fair hearing before the Utah Labor Commissions wherein
it was determined that the alleged injuries had not been caused by contact with ozone. (ROA
1811-1814). In a subsequent Order dated May 28, 2008, the Third District Court again

granted Suminary Judgment, this time in favor of OzoneSolutions, L.C., based upon issue



preclusion, stating that the determinative issue of whether the Appellants’ injuries had been
caused by ozone exposure had been fully and fairly adjudicated by the Utah Labor
Commission. (ROA 1845-1847).

STATEMENT OF FACTS

1. OzoneSolutions entered into a contractual agreement with Johnson Controls,
Inc. to install an ozone generating device connected to washing machines at the Utah
Department of Corrections Wasatch Laundry Facility. See Deposition of John Downey
(ROA 241). On or about December 9, 2004, an ozone generating machine was installed at
the Utah Department of Corrections’ Wasatch Laundry Facility. See Deposition of John
Downey (ROA 241, 251).

2. After installation, the ozone generation equipment was tested and found to be
functioning properly. See Deposition of John Downey (ROA 251).

3. The prison began using the laundry ozone system on Monday, December 13,
2004. See Deposition of John Downey (ROA 256).

4. Mrs. Gudmundson testified in her deposition that during the week that the
ozone generator was installed, that she experienced headaches beginning on morning of
Tuesday, December 14, 2004. See Deposition of Wendy Gudmundson (ROA 256-257). She
described these headaches as “4" on a scale of “1" to “10". Id.

5. Mrs. Gudmunson left work on Friday, December 17, 2004 at approximately

2:30 after working a full shift. See Depo. W. Gudmundson (ROA 258-259).



6. On Saturday Morning, December 18, 2008, Mrs. Gudmunson went into the
desert with her husband to go rock hunting. At approximately 2 pm, almost 24 hours after
her last potential contact with ozone at work, Mrs. Gudmunson experienced an excruciating
headache. See Depo. W. Gudmundson (ROA 259-260).

7. Two days later, on Monday, December 20, 2004, Mrs. Gudmunson went to the
emergency room. See Depo. W. Gudmundson (ROA 261).

8. On Tuesday, December 21, 2004, Mrs. Gudmundson underwent a CT scan and
MRI of her brain at Timpanogos Regional Hospital, both of which revealed normal findings.
See Timpanogos Regional Hospital Report (ROA 267-270).

9. Over one month later, and never having returned to work, on January 27, 2005,
Mrs. Gudmundson underwent an MRI of the cervical spine which revealed a Chiari I
Malformation. See Report of Central Utah Clinic (ROA 272).

10. In their initial Complaint, Appellants alleged that Mrs. Gudmundson’s
“medical condition was caused by ozone overexposure due to the fact that the ozone
generator in the Wasatch Laundry Facility lacked a ventilation system, a fresh air
replenishing system, automatic shut-off, audible alarm, visual alarm, a recapture for the
ozone, and other required equipment under OSHA guidelines.” Complaint (ROA 6).

11. In their Amended Complaint, Appellants again alleged that Mrs.
Gudmundson’s “medical condition was caused by ozone overexposure due to the fact that

the ozone generator in the Wasatch Laundry Facility lacked a ventilation system, a fresh air



replenishing system, automatic shut-off, audible alarm, visual alarm, a recapture for the
ozone, and other required equipment under OSHA guidelines.” First Amended Complaint
(ROA 125).

12.  Neither the Complaint nor the Amended Complaint mentions “byproducts of
ozone.” See Complaint, (ROA 1-18); Amended Complaint, (ROA 119-135).

13.  Prior to December 2004 Mrs. Gudmundson had a history of alcoholism,
smoking, anorexia, bulemia and anemia and had not participated in any exercise routine. See
Depo W. Gudmundson (ROA 262-265).

14.  Appellants now claim that Mrs. Gudmundson’s headache and other symptoms
necessitated brain surgery, which was performed on March 2, 2005. See Complaint, (ROA
1-18); Amended Complaint, (ROA 119-135).

15.  Appellants contend that “Mrs. Gudmundson’s brain surgery and resulting
medical condition were caused by ozone overexposure.” Complaint (ROA 1-18); Amended
Complaint, (ROA 119-135).

16.  As a result of this alleged ozone overexposure, Appellants claim that they
suffered physical, emotional, and financial injury. See Complaint (ROA 1-18); Amended
Complaint, (ROA 119-135).

17.  However, Mrs. Gudmundson was already in the process of adjudicating her
claims before the Labor Commission. Mrs. Gudmundson filed an Application for Hearing

with the Utah Labor Commission on May 13, 2005, seeking medical expenses and disability



benefits based on alleged contact with ozone at work. See Utah Labor Commission Order
(ROA 281).

18.  Inorder to evaluate Mrs. Gudmundson’s injuries, the Utah Labor Commission
requested an Independent Medical Examination, which was conducted by Dr. Edward
Holmes on December 8, 2005. See Report of Dr. Holmes (ROA 295).

19.  After his examination and review of the records, Dr. Holmes found that
“[tJhere is no medically demonstrable causal connection between her current condition and
the December 17, 2004 ozone exposure.” Id. (ROA 286) He further noted that “ozone half-
life is generally considered about 12 hours, and she has no signs of pulmonary or ocular
toxicity” and thus found that Mrs. Gudmundson’s “symptoms can only be explained by her
non industrial medical condition, in this case, the presence of a congenital Chiari 1
malformation.” Id. (ROA 286-288).

20.  Dr. Holmes concluded that:

Based on our review of the medical records, our examination of Ms.
Gudmundson, a site visit and a literature review we think that she suffered of
severe migraine headaches. These headaches may have been triggered or
temporarily exacerbated by ozone exposure or have appeared due to the normal
evolution of the Chiari malformation. There is no indication in the literature
that the Chiari malformation could have resulted from ozone exposure ...
Severe migraine headaches may lead to the discovery of the Chiari
malformation, which was already present.

It is also important to note, that at no time, during our evaluation or in
the medical records, did Mrs. Gudmundson report irritative symptoms to the
eyes or lungs (a common first indicator of significant ozone exposure). In the
case of an acute and significant exposure these respiratory symptoms are
expected...




... In short, if she had sufficient dose of 0zone to cause brain edema or
swelling she would have had massive toxicity elsewhere, especially in her

lungs, as would other workers in the area.

We think this patient presented with a real and painful medical
condition (Chiari 1) requiring extensive medical and surgical treatment but it

is not medically reasonable to conclude that the Chiari 1 malformation was

caused by ozone exposure.

Letter of Edward B. Holmes (Emphasis added.) (ROA 295).

21.  Afterthe examination of Dr. Holmes, the parties to the workers’ compensation
case (including Mrs. Gudmundson) stipulated that the case be referred to a Utah Labor
Commission medical panel. See Utah Labor Commission Order (ROA 282).

22.  Accordingly, the matter was referred to a Utah Labor Commission panel
chaired by Dr. Joseph Q. Jarvis, MD, MPH. See Utah Labor Commission Order (ROA 282).
Dr. Jarvis reviewed the medical records, including the facts outlined in Dr. Holmes’ report;
reviewed Mrs. Gudmundson’s MRI reports; and examined Mrs. Gudmundson. See Id. (ROA
282).

23.  Dr.Jarvis and the medical panel found no evidence of brain swelling in their
review of the December 21, 2004 MRI, thereby eliminating the possibility of ozone-induced
brain swelling as a possible cause of Mrs. Gudmundson’s condition. See Utah Labor
Commission Order (ROA 282).

24.  Dr. Jarvis and the medical panel further found that

“Based upon the reported toxicology of ozone (not a cause of serious

CNS disorders), the lack of evidence of clinically significant exposure to

ozone, and the actual court [sic] of events documents in the records of this
case, the most likely explanation of Ms. Gudmundson’s medical condition is

8



that it pre-existed before December 2004, became symptomatic during that

month, requiring treatment and eventual surgery, with the ozone episode at

work being only a coincidental, non-related event.”

See Utah Labor Commission Order (ROA 282-283).

25.  Dr. Jarvis and the medical panel concluded, as had Dr. Holmes, that there is
“no medically demonstrable causal connection between the applicant’s current condition and
the alleged exposure of 12/17/04.” Report of Medical Panel Chaired by Dr. Jarvis (ROA
302-360). More specifically, Dr. Jarvis and the medical panel also noted that “ozone has a
relatively short half life and exposure during the first part of December 2004 would not
account for ongoing symptoms later in the month.” Id. (ROA 302-360).

26.  Citing the conclusions of the multiple independent medical experts that ozone
exposure did not cause or aggravate Mrs. Gudmundson’s medical conditions, the Utah Labor
Commission denied and rejected Mrs. Gudmundson’s claim for workers’ compensation:

The preponderance of evidence does not support a medical causal connection

between the petitioner’s exposure to ozone and the Chiari Malformation for

which she was treated. Dr. Jarvis, acting as a neutral medical panel evaluator

with expertise in occupational medicine, reviewed the medical literature and

the medical records of this case and was unable to correlate the ozone
exposure and the petitioner’s medical condition. The petitioner’s medical

condition was not caused or aggravated by her exposure to ozone at work in
December 2004 while employed by the respondent, State of Utah, Department

of Corrections.

See Utah Labor Commission Order (ROA 283) (Emphasis added). In other words, after

considering all the evidence the Labor Commission found no evidence that Mrs.

Gudmundson’s injuries were caused by contact with ozone.



27.  On November 1, 2006, Mrs. Gudmundson filed a Motion for Review by the
Utah Labor Commission Appeals Board based on the Discovery of New Evidence. In this
motion, Mrs. Gudmundson conceded that her injuries were not directly caused by exposure
to ozone. She stated:

Petitioner believes exposure to levels of ozone above the OSHA permissible
exposure levels caused her to suffer severe headaches, nausea, and vomiting.
These symptoms, in turn, naturally led Petitioner’s physician, Dr. Howard
Reichman, to run tests on the Petitioner for meningitis, one of which involved
performing a spinal tap. It was this spinal tap, in the course of routine
diagnostic testing, that caused Petitioner’s Chiari malformation, resulting brain
surgery, and total disability, as illustrated by medical papers on acquired Chiari
malformations due to lumbar punctures attached to this Motion for Review.
It is acknowledged that the ozone exposure did not directly cause
Petitioner’s neurological problems, but in the course of being treated for
ozone exposure, Petitioner was subjected to a reasonable, standard, routine,
and even necessary diagnostic procedure to rule out meningitis, which, in turn
triggered a Chiari malformation, required brain surgery, and ultimately left the
Petitioner with serious, permanent neurological and physical handicaps. That
said, the mechanism that started the entire chain reaction, was exposure to
dangerous levels of ozone at work in the prison laundry.

Petitioner’s Motion for Review, ROA 1339 (emphasis added).

28.  Additionally, in her Motion for Review, Mrs. Gudmundson presented evidence
of two depositions taken by her attorney, several medical journal articles regarding Chiari I
malformation causation, and emails and other evidence from state prison officials and
employees regarding Mrs. Gudmundson and the ozone generating machines that had been

installed on the washing machines. See Petitioner’s Motion for Review, ROA 1339-1346.
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29.  Despite the additional evidence and argument presented by Mrs. Gudmundson,
the Utah Labor Commission again rejected Mrs. Gudmundson’s claim, stating that:

The Appeals Board has reviewed the deposition testimony and the
correspondence proffered by Ms. Gudmundson. A substantial portion of this
information could have been obtained and should have been presented during
the evidentiary proceeding conducted by Judge George. Even later, Ms.
Gudmundson could have asked Judge Hann to reopen the evidentiary hearing
to consider such information. Ms. Gudmundson took neither of these actions.
But more importantly, the material is of little probative calue. At best, even
when considered as a whole, it serves as little more than a basis for
speculation.

.. .[T]he existing facts, which are fully supported by evidence that was
actually presented and accepted into the record, fully support the medical
panel’s opinion.
In summary, the Appeals Board concludes that the medical panel’s report and,
in turn, Judge Hann’s decision, are supported by the evidence adduced during
the evidentiary proceedings in this matter. The Appeals Board finds no
sufficient reason to reopen the evidentiary proceeding. The Appeals Board
therefore affirms Judge Hann’s denial of Ms. Gudmundson’s claim.
Order of Utah Labor Commission Appeals Board (ROA 358).
30.  Assuch, the Utah Labor Commission’s Administrative Law Judge and Appeals
Board both rejected Mrs. Gudmundson’s claim that contact with and/or exposure to ozone
in the Wasatch Laundry Facility caused her injuries. Mrs. Gudmundson sought no additional
appellate review of these findings, despite being expressly advised of her ability to do so.

See Order of Utah Labor Commission Appeals Board (ROA 359).

31. Inthisaction, after some discovery had been completed, defendant Del Ozone

filed a Motion for Summary judgment on September 10, 2007 based on the finding of the
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Utah Labor Commission that Appellant Wendy Gudmundson’s alleged injuries had not been
caused by ozone or ozone exposure. (ROA 297-298).

32.  Defendant Johnson Controls, Inc. filed its Motion for Summary judgment on
September 28, 2007 based upon these same grounds. (ROA 299-301).

33.  OzoneSolutions also filed a Motion for Summary Judgment on October 15,
2007 based on the same issues raised by Del Ozone and Johnson Controls, Inc. in their
Motions. (ROA 370-372).

34.  After oral argument held on March 3, 2008, the Third District Court entered
an Order dated March 24, 2008 granting Summary Judgment to defendants Johnson Controls,
Inc. and Del Ozone based on their Motions for Summary Judgment, stating that issue
preclusion barred Appellants claim since the Appellants had a complete, full and fair
opportunity to present their claims before the Utah Labor Commissions wherein it was
determined that the alleged injuries had not been caused by contact with ozone. (ROA 1811-
1814).

35. In a subsequent Order dated May 28, 2008, the Third District Court also
granted Summary Judgment in favor of OzoneSolutions, L.C., based upon issue preclusion,
again finding that the determinative issue of whether the Appellants’ injuries had been
caused by ozone exposure had been fully and fairly adjudicated by the Utah Labor

Commission. (ROA 1845-1847).
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36.  Appellants first Notice of Appeal was filed on April 2, 2008. (ROA 1815-
1817). Since the respective Motions for Summary Judgment of the defendants were granted
at different times, Appellants filed an additional Notice of Appeal on June 28, 2008.(ROA
1856-1882).

SUMMARY OF ARGUMENTS

I. The District Court correctly applied the law of collateral estoppel to the
determination reached by the Utah Labor Commission that Mrs. Gudmundson’s injuries were
not caused by contact with and/or exposure to ozone.

A.  Utah law, consistent with the law of other jurisdictions, supports the principle
that collateral estoppel is properly applied to administrative adjudications of workers’
compensation courts, specifically including adjudications relating to causation.

The Utah Labor Commission’s determination that Mrs. Gudmundson’s medical
condition was not caused by exposure to ozone also fulfilled all of the requirements of
collateral estoppel. These elements are met since (a) the issue of causation in this case,
which is determinative of all Mrs. Gudmundson’s claims, is identical to the issue of causation
adjudicated before the Utah Labor Commission; (b) the Utah Labor Commission’s
determination, which was not appealed further by Mrs. Gudmundson, was a final judgment
on the merits reached only after Mrs. Gudmundson had an opportunity to fully and fairly
present her evidence and arguments; © Mrs. Gudmundson was a party to the adjudication of

the labor commission and her husbands claims are subject to that adjudication as they are

13



based on the alleged injury to Mrs. Gudmundson determined by the Utah Labor Commission;
and (d) Mrs. Gudmundson had an opportunity to fully and fairly present her claim before the
Utah Labor Commission and the issue of causation was completely, fully and fairly
adjudicated.

B.  Additionally, public policy supports the application of collateral estoppel in this
case. The public policy purposes behind collateral estoppel include (1) preserving the
integrity of the judicial system by preventing inconsistent judicial outcomes and (2)
promoting judicial economy by preventing previously litigated issues from being re-litigated.
By applying collateral estoppel in this case, the District Court has ensured that the issues
raised by Appellants in their civil lawsuit are consistent with the prior adjudication of the
Utah Labor Commission and ensured that the issue of causation is not re-litigated.

The public policy grounds offered by Appellants and Utah Association for Justice as
Amicus Curiae against applying collateral estoppel are also without merit.

First, the issue of causation was already fully adjudicated by the Utah Labor
Commission under the same standard required in this case, namely preponderance of the
evidence. Since the standard is the same, public policy supports the application of collateral
estoppel in the subsequent action.

Second, the Utah legislature has, by statute, given the Utah Labor Commission

authority and jurisdiction to determine causation in workers’ compensation adjudications.
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Because the Utah Labor Commission is a court of competent jurisdiction, collateral estoppel
is properly applied to its findings.

Third, the Utah Workers’ Compensation Act was enacted by the Utah legislature in
order to assist injured workers in obtaining benefits for industrial injuries in a fair, albeit
expedited, manner. Pursuant to this act, and others like it, courts have regularly held that
adjudications before administrative agencies, specifically including workers’ compensation
courts are fair and adequate for purposes of applying collateral estoppel. Accordingly, public
policy supports the application of collateral estoppel.

Fourth, applicants for workers’ compensation benefits such as Mrs. Gudmundson,
have every incentive to fully adjudicate the issues before the workers’ compensation court.
There is no “risk” associated with bringing a claim before a workers’ compensation board,
since the issues, incentives, and burden of proof are the same. If a party raises an issue, that
party should be ready and willing to prove that issue, and should not be given a second
chance when he or she fails to do so.

Finally, the principle of collateral estoppel ensures that the workers compensation and
civil cases will not have inconsistent results. Indeed, this is one of the specifically
enumerated public policy purposes behind the doctrine of collateral estoppel.

II. The Rule 56(f) continuance requested by the Appellants was properly denied.
Since additional discovery would have done nothing to alter the District Court’s application

of collateral estoppel to the prior determination made by the Utah Labor Commission, the
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District Court’s denial of the Rule 56(f) motion did not exceed the limits of reasonability.
Without a finding that the District Court exceeded the limits of reasonability, its denial of the
Rule 56(f) extension should be affirmed.

ARGUMENT

L. THE DISTRICT COURT PROPERLY APPLIED COLLATERAL ESTOPPEL
TO THE ISSUE OF CAUSATION ASDETERMINED BY THE UTAH LABOR
COMMISSION.

The District Court correctly applied the law of collateral estoppel to the determination
reached by the Utah Labor Commission that Mrs. Gudmundson’s injuries were not caused
by ozone exposure. Appellants are asking this court to modify well-established legal
principles and effectively grant them a second chance to prove an issue that has already been
fully and fairly adjudicated by a Utah court of competent jurisdiction. Not only is the
requested relief contrary to established principles of law, the effect of this relief would be to
marginalize the determinations made by administrative law judges, diminish the effectiveness

of administrative courts, and contravene the purpose of such courts in general.

A. COLLATERAL ESTOPPEL WAS CORRECTLY APPLIED BY THE

DISTRICT COURT BECAUSE COLLATERAL ESTOPPEL APPLIES

TO ADJUDICATIONS BY WORKERS COMPENSATION COURTS

AND BECAUSE ALL OF THE ELEMENTS OF COLLATERAL
ESTOPPEL WERE PROPERLY MET.

This Court should affirm the judgements entered by the District Court because (1) the

application of collateral estoppel to an adjudication of the Utah Labor Commission is proper

under Utah law and (2) the Labor Commission’s adjudication and findings fulfilled all of the

requirements of collateral estoppel.
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1. Utah law, consistent with the law of other jurisdictions, states that
collateral estoppel is properly applied to administrative
adjudications of workers’ compensation courts.

Collateral estoppel, also known as “issue preclusion,” prevents parties from re-
litigating issues resolved in a prior, related action. See Sevy v. Security Title Co., 902 P.2d
629, 632 (Utah 1995). The principle behind collateral estoppel is that once a party has had
his or her day in court and lost, he or she does not get a second change to prevail on the same
issues. See Berryv. Berry, 738 P.2d 246, 249 (Utah 1987).

Both this Court and the Utah Court of Appeals have, on multiple occasions,
specifically held that collateral estoppel applies to administrative adjudications in Utah. See
Career serv. Review Bd. V. Utah Dep’t of Corr., 942 P.2d 933, 938 (Utah 1997) and Salt
Lake Citizens Congress v. Mountain States Tel. & Tel. Co., 846 P.2d 1245, 1251 (Utah 1992)
(res judicata and collateral estoppel apply to administrative adjudications).

In Nebeker v. Utah State Tax Com'n, 34 P.3d 180 (Utah 2001) this Court held that
although res judicata was “initially developed with respect to the judgments of courts, the
same basic policies, including the need for finality in administrative decisions, support
application of the doctrine of res judicata to administrative agency determinations.” See also
Utah Department of Administrative Services v. Public Service Commission, 658 P.2d 601,
621 (Utah 1983) and Kirk v. Division of Occupational & Prof'l Licensing, 815 P.2d 242,243
(Utah Ct. App.1991) (“the principles of res judicata apply to enforce repose when an

administrative agency has acted in a judicial capacity in an adversary proceeding to resolve

a controversy over legal rights and to apply a remedy.”).
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The principle that collateral estoppel applies to administrative adjudications is also
well accepted among other courts across the country. See, e.g., United States v. Utah
Construction & Mining Co.,384 U.S.394, 422,86 S.Ct. 1545, 1560, 16 L.Ed.2d 642 (1966)
(“When an administrative agency is acting in a judicial capacity and resolves disputed issues
of fact properly before it which the parties have had an adequate opportunity to litigate, the
courts have not hesitated to apply res judicata to enforce repose.”); Second Taxing Dist. of
the City of Norwalk v. FERC, 683 F.2d 477, 484 (D.C.Cir.1982) (affirming rule); Anthan v.
Professional Air Traffic Controllers Org., 672 F.2d 706, 709 (8th Cir.1982) (collateral
estoppel held to apply to administrative adjudications); Jeffries v. Glacier State Tel. Co., 604
P.2d 4, 8-9 (Alaska 1979) (affirming rule); Re Kansas City Power & Light Co., 75
Pub.Util.Rep.4th (PUR) 1, 133 (Mo.Pub.Serv.Comm'n 1986) (same); Cincinnati Bell Tel. Co.
v. Public Utils. Comm'n of Ohio, 466 N.E.2d 848, 852 (Ohio 1984) (affirming principle);
State exrel. Utilities Comm'nv. Carolinas Comm. for Indust. Power Rates & Area Dev., Inc.,
257N.C. 560, 126 S.E.2d 325, 333 (1962) (affirming rule); Public Util. Comm'nv. Coalition
of Cities for Affordable Util. Rates, 776 S.W.2d 224, 226-28 (Tex.Ct.App.1989) (same).

Collateral estoppel has been specifically applied by courts across the country to
determinations reached by Workers’ Compensation courts. See, e.g., McCabe v. Zeller
Corp., 690 N.E.2d 85 (3d Dist. Defiance County 1997) (Res judicata applies to
administrative proceedings that are judicial in nature, like workers' compensation claims,

since parties had opportunity to litigate issues); Yonkers v. Donora Borough, 702 A.2d 618
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(Pa. Commw. Ct. 1997) (Decision of workers' compensation judge can have preclusive effect
in subsequent workers' compensation proceedings, as well as later civil and administrative
proceedings); Ayers v. Genter, 117 N.W.2d 38 (Mich. 1962) (Plaintiff in tort action held
estopped from re-litigating issue of whether he was in course and scope of employment
where same was determined by workmen's compensation appeal board); Kohler v. McCrory
Stores, 615 A.2d 27 (Pa. 1992) (same); Van Houtenv. Harco Const., Inc., 655 A.2d 331 (Me.
1995) (claim precluded due to res judicata from workers compensation claim regarding
course and scope of employment); Magma Copper Co. v. Industrial Commission, 566 P.2d
699 (Ariz. Ct. App. Div. 1 1977) (since worker did not assert claim of mental disability
though he was hospitalized for mental condition immediately after accident and where,
therefore, Industrial Commission found no work-related mental disability, claim raised 12
years later as to "new and previously undiscovered" mental injuries was barred by res
judicata).

Most important, collateral estoppel has been specifically held to apply to
administrative court decisions made regarding “causation.” See Lopez v. Union Carbide
Corp., 83 F.Supp. 2d 880 (E.D. Mich. 2000) (decision that worker did not suffer from
work-related disease precluded re-litigation of same question in worker's action against
corporation arising out of his alleged exposure to toxic chemicals); Valisano v Chicago &
N. W.R. Co., 225 NW 607 (Mi 1929), (finding in workers compensation that accident had

not caused injuries held to preclude later injury claim through collateral estoppel); Drier v.
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Randforce Amusement Corp. 179 N.Y.S.2d 412, 413 (N.Y.Sup.1958) (same); Sedore v.
Sayre, 119N.Y.S.2d 204 (N.Y. Sup. 1953) (inherent determination by workers compensation
board that employee was injured in course and scope of employment was held sufficient to
preclude later claim against employer); Nicklos v. firestone Tire & Rubber Co., 346 F. Supp.
185 (E.D. Pa. 1972), aft’d, 485 F.2d 680 (3rd Cir. 1973) (plaintiff collaterally estopped from
raising issue of causation where plaintiff was unsuccessful in establishing causal relationship
in workers compensation case); Ponte v. Malina Co., 745 A.2d 127 (R.1. 2000) (issue of re-
injury to neck barred by res judicata since lack of causation had been established in prior
case); Waller v. Industrial Commission, 431 P.2d 689 (Ariz. 1967) (finding by industrial
commission that surgery was not causally related to industrial injury was res judicata to
causation); Westmoreland Coal Co. V. Russel, 520 S.E.2d 839 (Va. App. 1999) (once an
award <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>