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STATEMENT OF JURISDICTION

No timely notice of appeal was filed respecting the district court’s March 24,
2008 grant of summary judgment in favor of defendants and appellees Johnson
Controls, Inc. and Del Ozone. Accordingly, this Court lacks jurisdiction over those

appellees.

ISSUES PRESENTED FOR REVIEW

Issue No. 1: Whether any of plaintiffs’ notices of appeal was timely as to
defendants, Del Ozone and Johnson Controls.

Issue No. 2: Whether the district court properly granted defendants’ motions
for summary judgment based on the doctrine of collateral estoppel where the Utah
Labor Commission’s Administrative Law Judge and its Appeals Board had found
plaintiffs’ alleged injuries were not caused by exposure to ozone.

Issue No. 3: Whether the district court abused its discretion in denying
plaintiffs’ motion for additional discovery under Utah Rule of Civil Procedure 56(f)
where plaintiffs failed to establish that they were unable to submit evidence to oppose
summary judgment.

Standard of Review. Timeliness of the filing of a notice of appeal is a matter
governed by rule and generally is strictly enforced as a matter of jurisdiction. Serrato

v. Utah Transit Auth., 2000 UT App. 299,97, 13 P.3d 616, 618. If this Court

determines that its jurisdiction was properly invoked over Johnson Controls, Inc., then
this Court reviews the district court’s grant of summary judgment for correctness,

without according deference to the trial court’s legal conclusions. See Stevenson v.




First Colony Life Ins. Co., 827 P.2d 973, 976 (Utah Ct. App. 1992) (quoting Bonham

v. Morgan, 788 P.2d 497, 499 (Utah 1989)). However, with respect to the district
court’s denial of plaintiffs’ motion for additional discovery, this Court reviews that

determination for an abuse of discretion and must not reverse the district court’s

decision unless the ruling “‘exceeds the limits of reasonability.”” Overstock.com, Inc.

v. SmartBargains, Inc., 2008 UT 55, q 20, 192 P.3d 858, 865 (quoting Crossland Sav.

v. Hatch, 877 P.2d 1241, 1243 (Utah 1994)).

STATEMENT OF THE CASE

In September 2005, Wendy Gudmundson and her husband, Kay Gudmundson,
(“plaintiffs”) sued Del Ozone, OzoneSolutions, L.C., and Johnson Controls, Inc.
(“Johnson Controls”) asserting claims for negligent installation, strict liability, res
ipsa loquitor, breach of implied warranty and merchantability, and negligent
manufacture. (See generally ROA 127-134, Am. Compl. Y 36-71.) The claims
asserted by plaintiffs were all predicated on plaintiffs’ claim that Mrs. Gudmundson
had been exposed to ozone while working at the Wasatch Laundry Facility of the
Utah Department of Corrections and that this exposure caused plaintiffs physical,
emotional, and financial damage. (See ROA 125-127, id. 99 33-35.)

Mrs. Gudmundson had previously asserted before the Utah Labor Commission
that her alleged injuries were caused by exposure to ozone. But, the Utah Labor
Commission’s Administrative Law Judge and Appeals Board both rejected Mrs.
Gudmundson’s claims for lack of evidence of causation. (ROA 354, Findings of Fact,

Conclusions of Law, and Order at 3, Gudmundson v. State of Utah Dep’t of Corr.,
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Case No. 05-0469 (Utah Labor Comm’n Adj. Div. Oct. 2, 2006); ROA 358, Order of

Utah Labor Comm’n Appeals Board at 2, Gudmundson v. State of Utah Dep’t of

Corr., Case No. 05-0469 (Utah Labor Comm’n App. Bd. Apr. 23, 2007).)

On March 24, 2008, the district court ruled that plaintiffs’ state court claims
were precluded by the doctrine of collateral estoppel, concluded that plaintiffs had
failed to produce evidence that Del Ozone’s generator was defective, and rejected
plaintiffs’ request for additional discovery. On these grounds, the district court
granted summary judgment in favor of Del Ozone and Johnson Controls. (ROA
1812-13, March 24, 2008 Order Granting Summary Judgment at 2-3.) Just over two
months later, on May 28, 2008, the district court granted summary judgment to the
remaining defendant, OzoneSolutions, and issued a final order disposing of the entire
case, again finding that plaintiffs’ claims were precluded by the doctrine of collateral
estoppel. (ROA 1845-46, May 28, 2008 Ruling and Order Granting Defendant
OzoneSolutions’ Motion for Summary Judgment at 1-2.)

On April 2, 2008 plaintiffs prematurely filed a notice of appeal with the district
court purporting to take an appeal from the order granting summary judgment in favor
of Del Ozone and Johnson Controls, Inc. (ROA 1816, Pls.” April 2, 2008 Notice of
Appeal at 2.) On May 28, this Court notified all parties that this notice of appeal was
being considered for sua sponte summary dismissal as prematurely filed because the
appeal was not taken from a final order adjudicating all claims between all parties.

(ROA 1845-47, Order, Gudmundson v. Del Ozone, No. 20080320 (Utah May 28,

2008) (“May 28 Order”).) On June 4, plaintiffs filed a second notice of appeal,

-3



expressly appealing only the grant of summary judgment to OzoneSolutions and
moving for the second appeal to be consolidated with the plaintiffs’ first appeal.
(ROA 1848-49, June 4, 2008 Notice of Appeal and Motion to Consolidate with
Pending Appeal at 1-2.) On June 25, this Court dismissed as premature the first
notice of appeal, without prejudice to the filing of a timely subsequent appeal. (ROA

1852, Order, Gudmundson v. Del Ozone, No. 20080320 (Utah June 25, 2008) (“June

25 Order”).) Plaintiffs then filed a third notice of appeal on June 28, appealing all
aspects of the district court’s final order issued on May 28. (ROA 1859, June 28,

2008 Notice of Appeal at 4.)

FACTUAL BACKGROUND

A. Plaintiffs’ Theorv of Causation.

In early December, 2004, an ozone generating machine was installed at the
Utah Department of Corrections in the Wasatch Laundry Facility where Mrs.
Gudmundson worked. (ROA 124, Am. Compl. § 27.) Plaintiffs allege that Mrs.
Gudmundson was “exposed to ozone from an ozone generating machine newly
installed at the Utah Department of Corrections in the Wasatch Laundry Facility.”
(Id.) Plaintiffs contend that, “The ozone exposure triggered a series of events,
eventually necessitating brain surgery.” (Id.)

Mrs. Gudmundson was diagnosed with a Chiari 1 malformation. (ROA 125-
26, id. 9 34(a).) As explained in reports of the independent medical examiners, a
Chiari malformation occurs when the base of the brain (cerebellum) is pushed

downward through the opening to the brain stem (foramen magnum). (ROA 343,



Letter from E. Holmes, MD, MPH to D. Proctor (“Holmes Report”) at 8 (Dec. §,
2005); ROA 349, Letter from J. Jarvis, MD, MSPH to ALJ D. George (“Jarvis
Report”) at 1 (Mar. 1, 2006).) As these physicians pointed out, the condition is
generally congenital and there is no research suggesting it could be caused by
exposure to ozone or other chemicals. (ROA 343-44, Holmes Report at 8-9; ROA
349-50, Jarvis Report at 1-2.)

More specifically, beginning in December 2004, Mrs. Gudmundson claims that
she began to experience “severe headaches and fatigue.” (ROA 124, Am. Compl.
928.) As of December 18, 2004, plaintiffs assert that Mrs. Gudmundson exhibited
“flu-like symptoms,” which worsened, allegedly culminating in her inability to move
and migraine headaches. (ROA 124-25, id. 4 28-32.) Eventually, plaintiffs claim
that Mrs. Gudmundson’s symptoms necessitated brain surgery, which was performed
on March 2, 2005. (ROA 124, 1d. §28.)

Plaintiffs contend that “Mrs. Gudmundson’s medical condition was caused by
ozone overexposure.” (ROA 125, id. § 33.) As aresult of this alleged ozone
overexposure, plaintiffs claim that they suffered physical, emotional, and financial
injury. (ROA 125-27, id. 19 34-35.) Mrs. Gudmundson’s exposure to ozone is the

only alleged source of Johnson Controls’ liability.

B. Findings of the Utah Labor Commission.

Mrs. Gudmundson previously adjudicated the issue of whether her alleged
exposure to ozone caused her alleged injuries. Mrs. Gudmundson filed an

Application for Hearing with the Utah Labor Commission on May 13, 2005, seeking



medical expenses and disability benefits based on her alleged exposure to ozone. (See
ROA 322, Pet’r’s Mot. for Review by the Utah Labor Comm’n Appeals Board Based

on the Discovery of New Evidence at 1, Gudmundson v. State of Utah Dep’t of Corr.,

Case No. 05-0469, (Utah Labor Comm’n App. Bd. Nov. 1, 2006).) In that
proceeding, Mrs. Gudmundson conceded that “the ozone exposure did not directly
cause Petitioner’s neurological problems.” (ROA 324, id. at 3.) Instead, Mrs.
Gudmundson alleged that she “was subjected to a reasonable, standard, routine, and
even necessary diagnostic procedure to rule out meningitis, which, in turn triggered a
Chiari malformation, required brain surgery, and ultimately left the Petitioner with
serious, permanent neurological and physical handicaps.” (Id.) Mrs. Gudmundson
claimed that “the mechanism that started the entire chain reaction . .. was exposure
to dangerous levels of ozone at work in the prison laundry.” (Id.)

During the proceeding before the Utah Labor Commission, the Commission
requested an Independent Medical Evaluation of Mrs. Gudmundson, which was
conducted by Dr. Edward Holmes. (ROA 338, Holmes Report at 3.) Dr. Holmes
considered Mrs. Gudmundson’s symptoms at the time (including her continuing
headaches and memory loss) and the symptoms she experienced in December 2004
(including headaches, nausea, vomiting, sensitivity to noise and light, and
dehydration). (Id.) Dr. Holmes reviewed Mrs. Gudmundson’s medical records,
examined Mrs. Gudmundson herself, conducted a site visit of the prison laundry
facility, and reviewed relevant published medical and scientific literature. (ROA 345-

36,id. at 10-11.)



Based on this information, Dr. Holmes concluded that, “There is no medically
demonstrable causal connection between her current condition and the December 17,
2004 ozone exposure.” (ROA 345, id. at 10) He noted that “ozone half-life is
generally considered about 12 hours, and she has no signs of pulmonary or ocular
toxicity”” and thus found that Mrs. Gudmundson’s “symptoms can only be explained
by her non industrial medical condition, in this case, the presence of a congenital
Chiari 1 malformation.” (ROA 338, id. at 3.)

By stipulation of the parties, Mrs. Gudmundson’s case was also referred to a
Commission medical panel, chaired by Dr. Joseph Q. Jarvis, to conduct an
independent evaluation of Mrs. Gudmundson’s medical condition in connection with
her claim for workers’ compensation. (ROA 349, Jarvis Report at 1.) Dr. Jarvis was
provided with Mrs. Gudmundson’s medical records and diagnostics and Dr. Holmes’
report. (Id.) Based on these records, as well as a clinical interview with Mrs.
Gudmundson, Dr. Jarvis concluded, as had Dr. Holmes, that there is “no medically
demonstrable causal connection between the applicant’s current condition and the
alleged exposure of 12/17/04.” (1d.) More specifically, Dr. Jarvis noted that “ozone
has a relatively short half life and exposure during the first part of December 2004
would not account for ongoing symptoms later in the month.” (Id.)

Citing the conclusions of the two independent medical experts that ozone
exposure did not cause or aggravate Mrs. Gudmundson’s injuries, the Utah Labor

Commission rejected her claim for workers’ compensation, stating:



The preponderance of evidence does not support a medical causal
connection between the petitioner’s exposure to ozone and the Chiari
Malformation for which she was treated. Dr. Jarvis, acting as a neutral
medical panel evaluator with expertise in occupational medicine,
reviewed the medical literature and the medical records of this case and
was unable to correlate the ozone exposure and the petitioner’s medical
condition.

The petitioner’s medical condition was not caused or aggravated by her
exposure to ozone at work in December 2004 while employed by the
respondent, State of Utah, Department of Corrections.
(ROA 354, Findings of Fact, Conclusions of Law, and Order at 3.) In other
words, the Labor Commission found on the basis of neutral medical
examination, research, and analysis that there was insufficient evidence to
support Mrs. Gudmundson’s theory that her injuries were caused by exposure
to ozone.

On appeal, the Appeals Board of the Utah Labor Commission also
rejected Mrs. Gudmundson’s claim, finding inadequate evidence to support her
theory that her injuries were caused by exposure to ozone:

[T]he existing facts, which are fully supported by evidence that was

actually presented and accepted into the record, fully support the

medical panel’s opinion.

In summary, the Appeals Board concludes that the medical panel’s

report and, in turn, Judge Hann’s decision, are supported by the

evidence adduced during the evidentiary proceedings in this matter.

The Appeals Board finds no sufficient reason to reopen the evidentiary

proceeding. The Appeals Board therefore affirms Judge Hann’s denial

of Mrs. Gudmundson’s claim.

(ROA 358, Order of Utah Labor Comm’n Appeals Board at 2.)



Thus, the Utah Labor Commission’s Administrative Law Judge and
Appeals Board both rejected Mrs. Gudmundson’s claim that exposure to ozone
in the Wasatch Laundry Facility caused her injuries. Mrs. Gudmundson chose
not to appeal this administrative determination to the Utah Court of Appeals.
The Utah Court of Appeals has original appellate jurisdiction over the “final
orders and decrees resulting from formal adjudicative proceedings of state

agencies.” Utah Code Ann. § 78-2a-3(2)(a).

C. Appellate Procedural History

On March 24, 2008, the district court granted summary judgment to Del
Ozone and Johnson Controls, ruling that plaintiffs’ claims were precluded by
the doctrine of collateral estoppel and that plaintiffs had failed to produce
evidence that Del Ozone’s generator was defective. (ROA 1812-13, March 24,
2008 Order Granting Summary Judgment at 2-3.)

On April 2, plaintiffs filed a Notice of Appeal (“First Notice of
Appeal”) with the district court purporting to take an appeal from “the Order
Granting Summary Judgment in favor of Defendants and Appellees Del Ozone
and Johnson Controls, Inc. only.” (ROA 1816, Pls.” April 2, 2008 Notice of
Appeal at 2.) The First Notice of Appeal expressly states that the appeal did
not apply to “Defendant OzoneSolutions, L.C. who at the time of the filing of
this Notice of Appeal, have [sic] not been granted Summary Judgment.” Id.

This Court docketed this first appeal as Supreme Court Case No. 20080320.



On May 28, the district court granted summary judgment to the final
remaining defendant, OzoneSolutions, and issued a final order disposing of the
entire case, again finding that plaintiffs’ claims were precluded by the doctrine
of collateral estoppel. (ROA 1845-46, May 28, 2008 Ruling and Order
Granting Defendant OzoneSolutions’ Motion for Summary Judgment at 1-2.)
On that same date, this Court entered an order notifying all parties to this case
that plaintiffs’ first appeal was being considered for sua sponte summary
dismissal because the First Notice of Appeal facially conceded that claims and
parties remained before the district court, making the notice premature. (ROA
1845-47, May 28 Order.)

On June 4, plaintiffs filed a Notice of Appeal and Motion to Consolidate
with Pending Appeal (“Second Notice of Appeal”), which this Court docketed
as Supreme Court Case No. 20080537. In the Second Notice of Appeal,
plaintiffs, notwithstanding this Court’s May 28 Order warding of the
contemplated dismissal of the previously filed notice of appeal, specified that
they appealed only the grant of summary judgment to OzoneSolutions, and
they moved for the Second Notice of Appeal to be consolidated with the
plaintiffs’ First Notice. (ROA 1848-49, June 4, 2008 Notice of Appeal and
Motion to Consolidate with Pending Appeal at 1-2.)

On June 25, this Court dismissed plaintiffs’ first appeal as premature,

observing that:
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Appellants have failed to document that their appeal is timely,
requesting instead that this Court simply consolidate this appeal with a
subsequent appeal. The appropriate cure for a premature appeal is a
timely appeal that pertains to all aspects of the judgment the Appellants
wish to challenge. Accordingly, the appeal is dismissed without
prejudice to any subsequent timely appeal.

(ROA 1852, June 25 Order.)

In response to this Court’s June 25 Order, plaintiffs filed yet another
Notice of Appeal (“Third Notice of Appeal”) on June 28, purporting to appeal
all aspects of the district court’s final order issued on May 28. In the Third
Notice of Appeal, plaintiffs asserted that the third notice was timely filed, and,
in the alternative, requested that it be deemed as timely filed due to excusable
neglect. (ROA 1859, June 28, 2008 Notice of Appeal at 4.) This Court
docketed the Third Notice of Appeal on July 3 as “Amended Notice of
Appeal” in the instant appeal.

On September 22, 2008, in response to Johnson Controls’ motion to
clarify the properly named appellees, this Court ordered Johnson Controls and
Del Ozone to consider themselves parties to this appeal for briefing purposes.
However, this Court expressly stated that neither its Order, “nor the manner in
which the notices of appeal were docketed, shall be construed as a ruling or

comment on the merits of the jurisdictional issues.” (Order, Gudmundson v.

Del Ozone, No. 20080537 (Utah Sept. 22, 2008).)
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SUMMARY OF ARGUMENTS

This Court lacks jurisdiction over defendants, Johnson Controls and Del
Ozone, because no timely appeal was filed with respect to the district court’s grant of
summary judgment in favor of those defendants and because the district court did not

extend the time by which such an appeal could be filed. Serrato v. Utah Transit

Auth., 2000 UT App. 299, 9 7, 13 P.3d 616, 618 (Utah App. Ct. 2000). Should this
Court find that it does have jurisdiction over defendants, Johnson Controls and Del
Ozone, the district court was correct to grant defendants summary judgment and well
within its discretion to deny plaintiffs’ motion for additional discovery, and so the
district court’s ruling should be affirmed in its entirety.

In Utah “the doctrine of res judicata has been applied to administrative agency

decisions in Utah since at least 1950”. Career Serv. Review Bd. v. Utah Dep’t of

Corr., 942 P.2d 933, 938 (Utah 1997). Mrs. Gudmundson was afforded the
opportunity to present evidence and argument at an administrative adjudication in
support of her claim for benefits under the Utah Workers’ Compensation Act. (ROA
354, Findings of Fact, Conclusions of Law, and Order at 3.) Her deposition was taken
in that proceeding, physicians conducted independent medical evaluations, and her
medical records were evaluated. (See ROA 336-46, Holmes Report; ROA 348-50,
Jarvis Report; ROA 253, Gudmundson Dep. (June 23, 2006).)

The Labor Commission’s final adjudication and rejection of Mrs.
Gudmundson’s claim is precisely the sort of “quasi-judicial adversary proceeding” to

which the doctrine of collateral estoppel applies. Career Serv., 942 P.2d at 938. All
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four elements of collateral estoppel are met in the instant case: (1) The causation issue
decided in the Labor Commission is identical to the one presented in plaintiffs’ civil
action; (2) there was a final judgment on the merits; (3) Mrs. Gudmundson was a
party and Mr. Gudmundson is a party in privity with a party to the Labor Commission
proceeding; and (4) the causation issue in the Labor Commission proceeding was
completely, fully, and fairly litigated.

Finally, the district court was well within its discretion in denying plaintiffs’
motion for additional discovery. As the district court noted, plaintiffs were “granted
multiple extensions to allow for further discovery” and had over two years to obtain
the necessary evidence. (ROA 1812, March 24, 2008 Order Granting Summary
Judgment at 2.) Moreover, as the court further found, “plaintiffs have failed to
identify the specific facts that are within the defendants’ exclusive knowledge, the
steps they have taken to obtain that information, and how that information would help
them respond to defendants’ motions for summary judgment.” (Id.) Plaintiffs failed
to suggest any discovery sought from Johnson Controls or regarding the collateral

estoppel issue. These reasons more than justify denial of plaintiffs’ motion.
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ARGUMENT

A. Because No Timely Notice of Appeal was Filed with Respect to
Johnson Controls’ and Del Ozone’s Grant of Summary Judgment,
this Court Lacks Jurisdiction over Those Defendants.

The Utah Rules of Appellate Procedure require that a notice of appeal from a
final judgment be filed within 30 days of the entry of judgment. The notice must
include “the judgment or order, or part thereof,” from which the appeal is taken. Utah
R. of App. P. 3(a), (d) and 4(a). If a notice of appeal is not filed within 30 days of
entry of judgment, this Court may entertain that appeal “only if the time for appeal

was appropriately extended” by the trial court. Serrato v. Utah Transit Auth., 2000

UT App. 299,97, 13 P.3d 616, 618 (dismissing appeal for lack of jurisdiction when
notice of appeal filed thirty-four days after entry of judgment). “If an appeal is not
timely filed, this court lacks jurisdiction to hear the appeal.” Id. “Although such
deadlines are concededly arbitrary, they must be adhered to in order to prevent cases
from continually lingering and to ensure finality in the system.” Id. at§ 11, 13 P.3d at
620. And, “‘It 1s axiomatic in this jurisdiction that failure to timely perfect an appeal
is a jurisdictional failure requiring dismissal of the appeal.”” Id. at § 7, 13 P.3d at 618

(quoting Prowswood, Inc. v. Mountain Fuel Supply Co., 676 P.2d 952, 955 (Utah

1984)).

Here, no timely appeal was made respecting the grant of summary judgment to
Johnson Controls and Del Ozone, and plaintiffs are in the wrong forum to be excused
from that fact. Plaintiffs’ First Notice of Appeal, which expressly appealed the grant

of summary judgment to Del Ozone and Johnson Controls, was dismissed as
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prematurely filed by this Court’s June 25 Order. (See ROA 1852, June 25 Order.)
Plaintifts’ Second Notice of Appeal (also the instant appeal) expressly applied to only
the district court’s grant of summary judgment to OzoneSolutions. (ROA 1848-49,
June 4, 2008 Notice of Appeal and Motion to Consolidate with Pending Appeal at 1-2
(distinguishing between plaintiffs’ First Notice, which pertained to Johnson Controls
and Del Ozone, and the Second Notice, which concerned only OzoneSolutions).)
Plaintiffs’ Third Notice of Appeal, which purports to appeal all aspects of the
district court’s final order, was not timely filed. The district court entered judgment
on May 28, but the Third Notice of Appeal was filed 31 days later on Saturday, June
28. The plaintiffs did not submit any motion requesting, and the district court has not
granted, an extension of time due to excusable neglect for plaintiffs to appeal the final
May 28 Order, as permitted by Rule 4(e) (“The trial court, upon a showing of
excusable neglect or good cause, may extend the time for filing a notice of appeal

upon motion filed not later than 30 days after the expiration of the [30-day] time

[period] prescribed by . . . this rule.”) (emphasis added). More than 30 days have
passed since the period for a timely filing expired, and no motion was filed with the

trial court.'

" Even if plaintiffs had filed a motion for an extension of time due to excusable neglect, it
may well have been denied. “Excusable neglect ‘1s an admittedly neglectful delay that is
nevertheless excused by special circumstances,” whereas good cause ‘pertains to special
circumstances that are essentially beyond a party’s control.” Serrato, 2000 UT App. 299 at
97,13 P.3d at 618-19 (quoting Reisbeck v. HCA Health Serv. of Utah, Inc., 2000 UT 48 at
9 13,2 P.3d 447, 450). Here, plaintiffs have never claimed, nor are there any facts to support
a claim, that special circumstances beyond their control caused the untimely filing of the
notice of appeal relating to Johnson Controls and Del Ozone.
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Because no timely appeal was filed with respect to the district court’s grant of
summary judgment in favor of Johnson Controls and Del Ozone and because the
district court did not extend the time by which such an appeal could be filed, this

Court lacks jurisdiction over those defendants.

B. The District Court Properly Precluded Plaintiffs from Pursuing
their Claim for Injuries Allegedly Caused by Exposure to Ozone
Under the Doctrine of Issue Preclusion.

1. Collateral Estoppel Prevents Reconsideration of an Issue
Decided Against the Claimant in a Workers’ Compensation
Proceeding.

a. Utah Supreme Court Precedent Holds Collateral
Estoppel Applies to  Administrative Agency
Adjudications.

Collateral estoppel, or issue preclusion, “prevents ... parties from relitigating

issues resolved in a prior related action.” Sevy v. Sec. Title Co., 902 P.2d 629, 632

(Utah 1995). This Court has consistently ruled that, “Res judicata, which subsumes

the doctrine of collateral estoppel, applies to administrative adjudications in Utah.”

Career Serv. Review Bd. v. Utah Dep’t of Corr., 942 P.2d 933, 938 (Utah 1997)

(internal citation and quotation marks omitted) (reversing trial court and applying res
judicata to final administrative agency adjudication). Indeed, “the doctrine of res
judicata has been applied to administrative agency decisions in Utah since at least
1950.” 1d. (internal citation and question marks omitted) Since then, this Court has
made it clear that the various proceedings of such administrative agencies are
“precisely the sort of quasi-judicial adversary proceeding to which the doctrines of res

judicata and collateral estoppel should apply.” Id. This established rule of law
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applies to the Labor Commission’s adjudication of Mrs. Gudmundson’s claim that

ozone exposure caused her injuries.

In Career Service, the Utah Department of Corrections (“Corrections”)

disciplined and demoted an employee, Tim Parker, for violating its weapons policy.
Id. at 935-36. Parker challenged this punishment before the Utah Career Service
Review Board (the “Board”). Id. at 936. The Board granted Parker an evidentiary
hearing, in which a hearing officer considered evidence of both parties, found that
Parker had violated Corrections policy but reduced the severity of his punishment. Id.
Corrections and Parker cross-appealed the decision to the Board’s full review board,
which upheld the decision of the hearing officer. Id. In the meantime, Parker
transferred to a new position at Corrections and moved the Board to direct
Corrections to apply the Board’s Order to his new position. Id. The Board granted
most of Parker’s request and issued a modified Order. Id. Corrections refused to
comply with the modified Order, and the Board filed a complaint seeking judicial
enforcement of the modified Order. Id. at 937.

In the enforcement action, Corrections collaterally attacked the Board’s
modified Order. Id. The trial court granted Corrections summary judgment, ruling
that the Board lacked standing and authority to bring an enforcement action. Id. The
Supreme Court reversed, held the Board had enforcement authority and further ruled
that Corrections’ collateral attacks could not be considered. Id. at 940. Importantly,

in doing so, the court found that, “the Board’s adjudication of Parker’s grievance ... is
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precisely the sort of quasi-judicial adversary proceeding to which the doctrines of res
judicata and collateral estoppel should apply.” Id. at 938.

Here, Mrs. Gudmundson, like the parties in Career Service, was afforded the

opportunity to present evidence and argument at an administrative adjudication in
support of her claim for benefits under the Utah Workers” Compensation Act. (ROA
354, Findings of Fact, Conclusions of Law, and Order at 3.) Mrs. Gudmundson’s
deposition was taken in that proceeding, physicians conducted independent medical
evaluations, and Mrs. Gudmundson’s medical records were evaluated. (See ROA
336-46, Holmes Report; ROA 348-50, Jarvis Report; ROA 253, Gudmundson Dep.
(June 23, 2006).)

When Administrative Law Judge Hann rejected Mrs. Gudmundson’s claim for
workers’ compensation, Mrs. Gudmundson appealed the decision. (See ROA 322,
Pet’r’s Mot. for Review by the Utah Labor Comm’n Appeals Board Based on the
Discovery of New Evidence at 1.) The Appeals Board affirmed the administrative
law judge’s decision. (ROA 358, Order of Utah Labor Comm’n Appeals Board at 2.)
Mrs. Gudmundson did not seek appellate relief from the Labor Commission’s
findings, rendering the Labor Commission’s ruling a final order fully and fairly
litigated by the parties. Mrs. Gudmundson could have appealed the decision of the
Labor Commission to the Utah Court of Appeals, which has original appellate
jurisdiction over “the final orders and decrees resulting from formal adjudicative

proceedings of state agencies.” Utah Code Ann. §78-2a-3(2)(a). Instead, she chose
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not to do soz. Thus, as in Career Service, the Labor Commission’s final adjudication
is precisely the sort of quasi-judicial adversary proceeding to which the doctrine of
collateral estoppel applies.

Remarkably, in plaintiffs’ opening brief, they do not even cite Career Service.
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