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STATEMENT OF JURISDICTION

The Utah Supreme Court has jurisdiction over the instant appeal pursuant to Utah

Code Ann. 78-2-2 (3) (a) (1996).



STATEMENT OF ISSUES / STANDARDS OF REVIEW
1. The Stipulation was signed under significant Duress and the order thereon
should be set aside by the court.
Utah law is clear that a party may invalidate a contract where there is a
showing that a party committed a harmful act which put another party in fear such as to

compel him to act against his will. Heglar Ranch, Inc, vs. Stillman, 619 P.2d 1390

(Utah 1980) . That ruling is derived from an earlier Utah case that offers the rule that
“any wrongful act or threat which actually puts the victim in such fear as to compel him

to act against his will constitutes duress” which will invalidate a contract. Fox vs.

Piercey, 227 P.2d 763 (Utah 1951).

The Fox case, supra, designates three parameters for the consideration of
the invalidation of a contract which include:

(1) that the other contracting party committed a wrongful act;

(2) which put the initial party in fear;

(3) such as to compel him to act against his will.

(4) such as to compel him to act against his will.

Other Pacific Coast jurisdictions help to embellish upon the application
of the former stated common law rule accepted and applied in Utah.

Regarding the state of mind of the victim of duress it is stated in Wiesen
vs. Short, 604 P.2d 1191 (Colo 1979), “to establish duress as a ground for avoidance
of a contract...it must clearly appear that force or threats employed actually subjugated
the mind and will of the person against whom they were directed, and were thus the sole

and efficient cause of action which he took”. It could not be any more clear than



plaintiff gave completely beyond what may have reasonably been expected because she
was totally subjected to the will of the defendant which was the sole cause of her action.

The threat of duress against plaintiff herein was that she had to give up
everything, her judgment, her claim for return of a vehicle, her payment for a debt of
defendant, her personal property, nearly everything she had to obtain the agreement to
dismiss the Protective Order. Further, it was the only reasonable alternative.

The party being compelled to assent against his will must be faced with it
as the only reasonable alternative for the doctrine of duress to remedy. Frank Culver

Elec., Inc. vs. Jorgenson, 664 P.2d 226, (Ariz. 1983).

Courts will not enforce a bargain where one party has unconscionably

taken advantage of the distress of the other. Inman vs. Clyde Hall Drilling Co., 369 P 2d

498, (Alaska 1962), 4 A.L.R. 3d 430. It is reasonable to assume a person in jail is in
distress. Plaintiff also faced the necessity of obtaining freedom to care for her daughter
who was seriously ill.

With regard to the wrongful act requirement of the remedy of the doctrine
of duress offers, an act or threat constitutes duress of it is wrongful and places party
entering into transaction in such fear as to preclude the exercise by him of free will and

Judgment. Dunbar vs. Dunbar, 429 P.2d 949, (Ariz. 1967). The requirement of a

wrongful act may be met if it is wrongful in the moral sense. Totem Marine Tug

& Barge, Inc. vs. Alyseka Pipeline Service Co., 584 P.2d 15, (Alaska 1978) 9 A.L.R.

4™ 928,



For Plaintiff to be required to give all that she was required to give to
obtain her freedom was a moral wrong by the defendant. He knew her plight and
obtained extreme advantage over her for it. The consideration he paid by dismissing the
Protective Order was minute and totally inadequate in comparison to what he required

of plaintiff for his act requiring no cost whatsoever.

DETERMINATIVE AUTHORITY

The Constitutional provisions, statutes, ordinances, rules, and regulations, whose
Interpretation is determinative in the instant appeal, are set out verbatim, with the

Appropriate citation in the body and arguments of the instant brief.



STATEMENT OF THE CASE

1. Plaintiff filed this matter for the pursuit of return of vehicle owned by
plaintiff, namely a 1992 Lexus SC400 vehicle.

2. Subsequent to the filing of complaint and answer in the above matter
circumstances completely changed causing that this plaintiff gave over title and interest
in and to the subject vehicle pursuant to Stipulation on file herein. Said Stipulation also
designated the transfer of other personal property and rights to be given to the defendant
as set forth hereafter.

3. The Stipulation agreed that plaintiff’s judgment against defendant in small
claims court, Civil No., 994004279SC, allowing recovery of rents and other damages to
plaintiff in the amount of $5,071.00 with interest be completely dismissed with prejudice
in favor of defendant. (See plaintiff’s exhibit “A” attached hereto Plaintiff’s Affidavit).

4. A previously disputed matter of debts between the parties, potentially a
litigation matter for small claims regarding the amount of $1,400.00 was Stipulated in
favor of defendant and plaintiff agreed to pay the amount to defendant by March 31,
2000.

5. The Stipulation allows that the plaintiff without further consideration shall
turn over the defendant personal property owned and in the possession of plaintiff.
much of the personal property enumerated was owned or received by plaintiff as a
gift and was the personal property of defendant.

6. The circumstances that caused plaintiff no alternative to commit to such
a Stipulation was that plaintiff was sentenced to a short jail term of a few months for

involvment in a criminal matter pending before the above entitled court. Defendant was



allowed to be free from imposition of the subject criminal sentence of the court except
there existed a Protective Order obtained by defendant that required dismissal before
plaintiff could be freed from the jail sentence.

7. At the same time the jail sentence was imposed plaintiff’s daughter was
seriously ill and with no one to care for her except the plaintiff herein.

8. Therefore two compelling reasons existed for plaintiff to secure the
dismissal of defendant’s Protective Order against plaintiff at any cost. There was no
alternative.

9. After the Stipulation and Order of this Court was entered defendant
dismissed the Protective Order pursuant to the agreement. (See plaintiff’s Exhibit B
attached hereto to Plaintiff’s Affidavit).

10.  Release of the plaintiff from jail was effective thereafter. (see Exhibit
“C” attached hereto to Plaintiff’s Affidavit).

11.  The plaintiff first approached defendant about a dismissal of his
Protective Order after she had been incarcerated. Plaintiff explained to defendant that
she could obtain release if his Protective Order was dismissed. Plaintiff also explained
the reasons why she needed release. Plaintiff was desperate to provide help to her
daughter besides the fact that she could be freed from incarceration if the Protective
Order was dismissed.

12.  The defendant found this as his opportunity to resolve all pending matters
of personal property disputes that had arisen between the parties while they were
co-habitating. The defendant had lost the small claims matter and was bound to lose

the matter filed herein after the ownership of the subject vehicle.



13.  The plaintiff had supported defendant for a lengthy period of time and did
not owe the $1,400.00 debt plaintiff agreed to pay for the defendant.

14.  The defendant further demanded nearly all of the personal property owned
by plaintiff which defendant had absolutely no right or title to whatsoever to finally agree
to dismiss his Protective Order.

15.  The plaintiff had no choice but to agree even though the bargain the
defendant struck was morally wrong.

16. The above-entitled matter came before the court on June 20,2000, the
Plaintiff was represented by her counsel Rex B. Bushman and Defendant Mariusz
Bienkowski was represented by, his counsel J. Kent Holland. After hearing and good

Cause showing regard the matter it is hereby ordered that the Motion was Denied on

June 29, 2000.



STATEMENT OF FACTS
1. Plaintiff filed this matter for the pursuit of return of vehicle owned by
plaintiff, namely, a 1992 Lexus SC400 vehicle.

2. Subsequent to the filing of the complaint and answer in the above matter
circumstances completely changed causing that this plaintiff gave over title and interest
in and to the subject vehicle pursuant to Stipulation on file herein. Said Stipulation also
designated the transfer of other personal property and rights to be given to the defendant
has set forth hereafter.

3. The Stipulation agreed that plaintiff’s judgment against defendant in small
claims court, Civil No. 994004279SC, allowing recovery of rents and other damages to
plaintiff in the amount of $5071.00 with interest be completely dismissed with prejudice
in favor of defendant. (See plaintiff’s exhibit “A” attached hereto to Plaintiff’s Affidavit).

4. A previously disputed matter of debts between the parties, potentially a
litigation matter for small claims regarding the amount of $1,400.00, was Stipulated in
favor of defendant and plaintiff agreed to pay the amount to defendant by March 31,
2000. If payment is not made the Stipulation allows for judgment in that amount to be

entered against plaintiff.(See Stipulation on file herein).

5. The Stipulation allows that plaintiff without further consideration shall
turn over to the defendant personal property owned or in possession of plaintiff.
Much of the personal property enumerated was owned or received by plaintiff as a
Gift, or payment on funds owned and was never the personal property of defendant.

(See Stipulation on file herein).



6. Attorney fees to enforce the Stipulation were allowed to defendant.

7. The circumstances that caused plaintiff no alternative to commit such a
Stipulation were that plaintiff was sentenced to a short jail term of three months for
involvement in a criminal matter pending before the above entitled Court. Defendant
was allowed to be free from imposition of the subject criminal sentence of the court
except that there existed a Protective Order obtained by defendant that required dismissal
before plaintiff could be freed from the jail sentence.

8. At the same time the jail sentence was imposed plaintiff’s daughter was
seriously ill and with no one to care for except the plaintiff herein.

9. Therefore two compelling reasons existed for plaintiff to secure the
Dismissal of defendant’s Protective Order against plaintiff at any cost. There was no
Alternative.

10. After the Stipulation and Order of this Court was entered defendant
dismissed the Protective Order pursuant to the agreement. (See plaintiff’s Exhibit “B”
attached hereto to Plaintiff’s Affidavit).

11. Release of the plaintiff from jail was effective thereafter. (See Exhibit
“C” attached hereto to Plaintiff’s Affidavit).

12. The plaintiff first approached defendant about a dismissal of his Protective
Order after she had been incarcerated. Plaintiff explained to the defendant that she could
obtain release if both Protective Orders were dismissed, (his and hers) Plaintiff also
explained the reasons why she needed released aside from the fact that she did not enjoy
being incarcerated. Plaintiff was desperate to provide help to her daughter besides the

fact that she could be freed from incarceration if the Protective Order was dismissed.



13. The defendant found this as his opportunity to resolve all pending matters
of personal property disputes that had arisen between the parties while they were co-
habitating. The defendant had lost the small claims matter and was bound to lose the
matter filed herein over the ownership of the subject vehicle.

14. The plaintiff had supported defendant for a lengthy period of time and did
not owe the $1,400.00 debt plaintiff agreed to pay for defendant.

15. The defendant further demanded nearly all of the personal property owned
by plaintiff which defendant had absolutely no right or title to whasoever to finally agree
to dismiss his Protective Order.

16. The plaintiff had no choice but to agree even though the bargain the
Defendant struck was morally wrong.

17. Given that plaintiff has no further desire to communicate in any way with
Defendant there is no possibility of a further Protective Order against her and the jail
Term is now over with no further threat of plaintiff’s incarceration. (See Plaintiff’s

Affidavit attached hereto for all facts stated herebefore).



ARGUMENT

L THE STIPULATION WAS SIGNED UNDER SIGNIFICANT DURESS
AND THE ORDER THEREON SHOULD BE SET ASIDE BY THE COURT.

Utah law is clear that a party may invalidate a contract where there
is a showing that a party committed a harmful act which put another party in fear such
as to compel him to act against his will. Heglar Ranch, Inc. vs. Stillman, 619 P .2d

1390 (Utah 1980). That ruling is derived from an earlier Utah case that offers the

rule that “any wrongful act or threat which actually puts the victim in such fear as to
compel him to act against his will constitutes duress” which will invalidate a contract.
Fox vs. Pericey, 227 P. 2d 763 (Utah 1951).

The Fox case, supra, designates three parameters for the consideration of the
invalidation of a contract which include:

(1) That the other contracting party committed a wrongful act:

(2) which put the initial party in fear;

(3) such as to compel him to act against his will.
other Pacific Coast jurisdictions help to embellish upon the application of the
former stated common law rule accepted and applied in Utah. Regarding the state of
mind of the victim of duress it is stated in Wiesen vs. Short, 604 P.2d 1191 (Colo
1979), “to establish duress as a ground for avoidance of a contract.... It must clearly
appear that force or threats employed actually subjugated the mind and will of the
person against whom they directed, and were thus the sole and efficient cause of
action which he took”. It could not be any more clear than plaintiff gave completely

beyond what may have reasonably been expected because she was totally subjected



to the will of the defendant which was the sole cause of her action.

The threat of duress against plaintiff herein was that she had to give up
everything, her judgment, her claim for return of a vehicle, her payment of a
debt of defendant, her personal property, nearly everything she had to obtain the
agreement to dismiss the Protective Order. Further, it was the only reasonable
alternative.

The party being compelled to assent against his will must be faced with it
as the only reasonable alternative for the doctrine of duress to remedy. Frank
Culver Elec., Inc. vs. Jorgenson, 664 P2d 226, (Ariz. 1983)
courts will not enforce a bargain where one party was unconscionably taken advantage
of the distress of the other. Inman vs. Clyde Hall Drilling Co., 369 P.2d 498,
(Alaska 1962), 4 A.L.R. 3d 430. It is reasonable to assume a person in jail is in
distress. Plaintff also faced the necessity of obtaining freedom to care for her daughter
who was seriously ill.

With regard to the wrongful act requirement of the remedy the doctrine of duress
offers, an act or threat constitutes duress of it is wrongful and places party entering into
transactions in such fear as to preclude the exercise by him of free will and judgment.
Dunbar vs. Dunbar, 429 P.2d 949, (Ariz. 1967) The requirement of a wrongful act
may be met if it is wrongful in the moral sense. Totem Marine Tug & Barge, Inc.

Vs. Alyseka Pipeline Service Co., 584 P.2d 15, (Alaska 1978) 9 A.L.K. 4" 928,

For plaintiff to be required to give all that she required to give to obtain her

freedom was a moral wrong by the defendant. He knew her plight and obtained extreme

advantage over her for it. The consideration he paid by dismissing the Protective Order



was minute and totally inadequate in comparison to what he required of plaintiff for his

act requiring no cost whatsoever.



CONCLUSION

Based on the foregoing, Petitioner respectfully asks that this Court reverse the court
of Appeals Decision, and remand the case for the entry of orders or proceedings

consistent with this Court’s instructions set forth in it’s Opinion.

Plaintiff has met all conditions under Utah law of Fox vs. Piercey, 227 P 2d 763

(Utah 1951) to be relieved of the subject stipulation and order herein by way the

the doctrine of duress. The doctrine of duress allows avoidance of the stipulation entered
into between the parties and the setting aside of the court order entered thereon.

RESPECTFULLY SUBMITTED this 12" day of December, 2000.

Linda Munford, Pro Se

15



CERTIFICATE OF SERVICE

I hereby certify that I mailed two copies of the foregoing Brief

To the following counsel, postage prepaid and by U.S. Mail, this / gkv

Of December, .J000:

Bradley J. Schofield

Anderson & Holland

623 East First South

P.O. Box 11643

Salt Lake City, Utah 84147-0643

q;xg/nf (L MzA%M

Jida Munfor(Y, Prose
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Rex B. Bushman, Esq. #0521
REX B. BUSHMAN, P.C.
Attorney for Plaintiff

115 E. Social Hall Avenue
Salt Lake City, Utah 84111
Telephone: (801) 533-8020
Facsimile: (801) 533-8877

IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

LINDA MUNFORD,

Plaintiff, : PLAINTIFF'S AFFIDAVIT
vs.
MARIUSZ BIENKOWSKT, : Civil No. 990906380
Defendant. : Judge Glenn K. Twasaki
STATE OF UTAN ) - .
: SS.
COUNTY OF SALT LAKE )
I, Linda Munford, hereby depose and state under oath as
follows:

1. I am plaintiff in the above entitled litigation
matter for the pursuit of return of Vehigie owned by plaintiff,
namely, a 1992 Lexus SC400 vehicle.

2. Subsequent to the filing of complaint and answer in
the above matter circumstances completely changed causing that
this plainti1ff gave over title and interest in and to the
subject vehicle pursuant to Stipulation on f{ile herein. Said

Stipulation also designated the t(ransfer of other personal

property and rights to be given to the defendant as set forth



hereafter.

3. The Stipulation agreed that plaintiff's judgment
against defendant in small claims court, Civil No. 994004279SC,
allowing recovery of rents and other damages to plaintiff in
the amount of $5,071.00 with interest be completely dismissed
with prejudice in favor of defendant. (See plaintiff's Exhibit
"A" attached hereto).

4. A previously disputed matter of debts betweem the
parties, potentially a litigation matter for small claims
regarding the amount of $1,400.00, was stipulated in favor of
defendant and plaintiff agreed to pay the amount to defendant
by March 31, 2000. TIf payment 1is not made the Stipulation
allows for judgment in that amount to be entered against
plaintiff. (See Stipulation on file herein).

5. The Stipulation allows that plaintiff without
further consideration shall turn over the defendant the
following personal property owned or in possession of
plaintiff:

Sanyo 25" TV; Sanyo stereo; Emerson boom box; mattress
and bed frame; Pantex camera; thirty CD's; fifty music tapes;
microphone; white night stand and lamp; iron; microwave; alarm
clock; brown plates, dishes and cups; Polish passport; tire
rims for Lexus; headlights for Lexus; two pillows; white
blanket; pictures of defendant's mother; father and other
relatives; day planner; bowling ball with shoes and carrier;
Masters Degree Certificate for Zdzistaw Bienkowski; brown
shoes; black shoes; sandals; snow shoes; cowboy boots; light
green suit; two pair of pants with jacket; black pants; green
jeans; light brown jeans; blue jeans; three tiecs; dark green
coat; two red and blue jackets; leather jacket with hat; belts;
black shirt; three white shirts; polish t-shirt with eagle;
four Adidas t-shirts; two Nike t-shirts; Chaps t-<hirt; Olympic

t-shirt; four three button t-shirts; and Awa sterco.

Much of the personal property enumerated was owned or



received by plaintitt as a gift and was never the personal

property of defendant. (See Stipulation on file herein).

6. Attorney fees to enforce the Stipulation were
allowed t defendant.
7. The circumstances that caused plaintiff no

alternative to commit to such a Stipulation were that plaintiff
was sentenced to a short jail term of several months for
involvement 1in a criminal matter pending before the above
entitled Court. Plaintiff was allowed to Dbe Yree from
imposition of the subject criminal sentence of the court except
that there existed a Protective Order obtained by defendant
that required dismissal before plaintiff could be freed from
the jail sentence and on probation only.

8. At the same time the jail sentence was imposed
plaintiff's daughter was seriously ill and with no one to care
for her except the plaintiff herein.

9. Therefore two significant reasons existed for
plaintiff to secure the dismissal of defendant's Protective
Order against plaintiff.

10. After the Stipulation and Order of this” Court was
entered defendant dismissed the Protective Order pursuant to
the agreement. (See plaintiff's Exhibit "B" attached hereto).

11. Release of the plaintiff from jail was effective
thereafter. (See Exhibit "C" attached hereto)

12.  The plaintiff first approached defendant about a
dismissal of his Protective Otder after she had been

incarcerated. Plaintiff explained to defendant that she could



Stipulation and Order herein may be set aside and plaintiff be

restored to her rights.

DATED this day of April, 2000.

Linda Munford
SUBSCRIBED AND SWORN to before me this day of

April, 2000.

NOTARY PUBLIC
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ORDER
BASED upon the motion filed by plaintiff, a copy of

which is on file herein, and other good and sufficient cause

having been shown, 1t 15 hereby ordered and decreed *hat this

action be dismisgsed.
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MARTIN J. PEZELY, #2598
Attorney for Defendant
7700 South Maple Street
Midvale, Utah 84047
Phone: 255~1261

IN THE THIRD JUDICYAL DISTRICT COURT OF SALT LAKE COUNTY

STATE OF UTAH

-— e e em e em em s M e e wm o wm e M el e e e e e em o e v e e e e A

LINDA MUNFORD, .
: SETTLEMENT AGREEMENT
Plaintaiff, :

v.

: Civil No. 990906380

MARIUSZ BIENKOWSKI, Judge: Glenn K. Iwasaki

Defendant.
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COMES NOW, the plaintiff and defendant and enters into
the following settlement agreement with the 1ntent of resolving
all the i1ssues contained in the above-entiiled matter

The parties acknowledge that they are entering into this
agreement voluntarily and that they intend to be bound by the
terms and conditions of this settlement agreement.

WHEREAS, plaintiff has filed an action against defendant
in the above-entitled court involving a 1992 Lexus SC400 vehicle,
vehicle identlflCﬁthn number/serial number JTBUZ30C4N0009924; and

WHERFAS, plaintiff has filed another action in small
claims court in Salt Lake County, State of Utah under civil no.

994004279SC; and

WHFREAS, the parties have incuired certaln credit catd




obligations; and

WHEREAXS, plaintiff has in her possession or in her
control miscellaneous personal items that belong to the defendant;
and

WHEREAS, each party has issued a protective order
against the other party; and

WHEREAS, the parties wish to resolve all the above
issues and have agreed to a settlement that each is willing to
enter into with the intent of settling said issues.

WHEREAS, the parties hereto each warrant and represent
to the other that they fully understand all of the terms,
covenants, conditions and obligations incumbent upon each of them
by virtue of this agreement to be performed or contemplated by
each of them hereunder, and each believes the same to be fair,
just and reasonable.

NOW THEREFORE, in consideration of the premises and of
the covenants contained herein, the parties hereto mutually agree

as follows:

1. That both parties have received a copy of the
settlement agreement, have reviewed the contents and understand

sald contents.

2. That plaintif{f shall dismiss with prejudice the

above-entitled action and by gaid dirmissal agrees that defandant



shall have all the right, title and interest involving a 1992
Lexus SC400 vehicle, vehicle identification number/serial number
JT8UZ 4N0009924, without any claim by plaintiff.

3. That plaintiff shall immediately dismiss with
prejudice the small claims court action she has filed under civil
no. 994004279SC.

4. That plaintaff shall pay defendant the sum of
$1,400.00 to be used by defendant towards payment of the credit
card obligations incurred by the parties. Said sum shall be paid
not later than March 31, 2000. If plaintiff shall fail to pay
said sum by March 31, 2000 then a judgement shall enter against
plaintaff for $1,400.00 in favor of the defendant.

5. That plaintiff shall return to defendant not later
than February 15, 2000 the following personal items:

Sanyo 25" tv; Sanyo stereo; Emerson boom box; mattress
and bed frame; Pantex camera; thirty CD’s; fifty music
tapes; microphone; white night stand and lamp; iron;
microwave; alarm clock; brown plates, dishes and cups;
Polish passport; tire rims for Lexus; headlights for
Lexus; two pillows; white blanket; pictures of mny
client’s mother, father and other relatives; day
planner; bowling ball with shoes and carrier; Masters
Degree Ceré}ticate for 2dzistaw Bienkowski; brown shoes;
black shoes; sandals; snow shoes; cowboy boots; light
green suit; two pair of pants with jacket; black pants;
green jeans; light brown jeans; blue jeans; three ties;
dark green coat; two red and blue jackets; leather
jacket with hat; belts; black shirt; three white shirts;
polish t-shirt with eagle; four Adidas t-shirts; two
Nike t-shirts; Chaps t-shirt; Olympic t-shirt; four
three button t-shirts: and Awa stereo.



6. That each party shall take the necessary steps to
try to dismiss the protective order each has against the other.

7. That plaintiff shall not have any contact whether
personal via telephone or any other means with defen