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Before Judges Jackson, Orme, and Bullock.l

JACKSON, Judge:

Appellants, who were members and directors of Cache Valley
Dairy Association (CVDA), an agricultural cooperative, appeal
from a summary judgment in favor of all defendants on all their
claims. We affirm in part, reverse in part, and remand.

CVDA is a nonprofit corporation first organized in 1935.
Its principal business was to promote and facilitate
production, distribution, and sale of members®' dairy products
and by-products. To accomplish its purposes, CVDA's articles
of incorporation provided that it could "acquire, own, operate,
mortgage, control, hypothecate, sell and transfer any and all
kinds of real and personal property necessary to be used in the
carrying on of said business."™ The association acted as agent
for its members in handling and dealing with their dairy
products. This agency relationship was created by the
execution of a marketing agreement between CVDA and each member
as an active milk producer. To become a member, a milk
producer had to sign an "Association Marketing Contract."
Termination of any producer's marketing contract terminated
membership. When a member ceased to be an active milk
producer, his eligibility for membership in CVDA ended.

Like other dairy cooperatives, CVDA raised working capital
by retaining part of the proceeds left from the sale of
members' milk products after payment of expenses. This process
created equity interests, called "producer equities," in
members of the cooperative based on each member's share of the
capital contribution. When a producer became inactive,
membership in CVDA ceased, but he retained his equity
interests. Producer equities were retired by CVDA on a
ten-year rotation cycle as working capital was replenished from
current revenues from the sale of active members' milk products.

CVDA's Board of Directors consisted of twenty-one elected
members. According to the complaint, the six individual
appellants were duly qualified and acting members of

1. J. Robert Bullock, Senior District Judge, sitting by
special appointment pursuant to Utah Code Ann. § 78-3-24(10)
(Supp. 1989).
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the CVDA Board of Directors, as well as producer members and
holders of producer equities worth more than $50, at all
material times. The CVDA Board took the following action on
June 27, 1984, with all board members present:

Manager Rick handed out to the Board a
letter of intent that would give the
management the go ahead to put together
the [Intermountain Milk Producers
Association]. It was necessary to have
Board approval for the President to sign
the letter of intent. Lynn Mieckle made a
motion that we accept the letter of intent
with Rulon King seconding and motion
carried.

Elections of the Directors to represent
Cache Valley Dairy Association as
Directors of the new IMPA Board are Frank
Olsen, Larry Pitcher, LaThair Peterson,
Vernon Bankhead, Lynn Mieckle, Douglas
Quayle and Wilford Meek, with William

Lindley being appointed Vice-chairman of
the committee.

The letter of intent approved by the CVDA Board was signed by
its President, William Lindley, following that Board meeting.
The document recites that the four parties (CVDA, Western
General Dairies, Inc., Star Valley Producers, Inc., and Lake
Mead Cooperative Association), “after considerable discussion
and negotiations,” determined to form a marketing agency to be
called Intermountain Milk Producers Association (IMPA), a Utah
agricultural cooperative. The IMPA Board was to consist of
eighteen directors, including those elected by and from the
CVDA Board. The letter of intent provided for the immediate
formation of IMPA and commencement of its management operations
by August 1, 1984, with the ultimate goal of consolidating all
operations into IMPA. The letter of intent described how the
four parties would implement their plan and achieve their
objective, then stated in Paragraph 19:

At the time the consolidation is
accomplished, all members of the parties
will terminate their membership in the
parties and will be given membership in
IMPA. All remaining assets of the Parties
will be transferred to IMPA at book value
and all remaining debts will be assumed by

890289-CA 3



IMPA. All employees will be transferred
to IMPA, subject to any labor contracts
which may then exist. Producer equities
held by the Parties will be assumed by
IMPA and will be rotated on a uniform
basis.

The CVDA Board met on November 27, 1985, with only one member,
respondent Robert Jackson, absent. The minutes compiled by
appellant Gordon Zilles, as secretary, show the following
action taken: "A meeting to merge the coop [sic] together was
discussed. On a motion by the Board, they voted 20 for and 1
voted against. Meeting adjourned."

Pursuant to this authorization, the CVDA Board mailed
notice of a special meeting of members to be held December 16,
1985. According to the notice, the principal purpose of the
meeting was to "consider and vote upon the Plan of Merger
(Consolidation)*® of the four cooperatives. Passage of the plan
was said to require only a simple majority of the members
present and voting at the special meeting. The notice was sent
to active producer members only, not to those who were inactive
producers holding equity certificates.

The "Summary of Plan of Merger (Consolidation)"
accompanying the notice stated that the four co-ops "propose to
consolidate their assets into IMPA." The main paragraph of the
plan summary stated:

The terms and conditions are: 1) the
Consolidating Cooperatives will transfer
to IMPA all of their assets at book value
in exchange for the promise by IMPA to
assume all liabilities of said
cooperatives; b) All membership agreements
held by said cooperatives shall be
assigned to and assumed by IMPA in
accordance with their terms; c) all milk
base held by members shall become milk
base of IMPA on a pound-for-pound basis
subject to the same rules, regulations and
agreements in effect on the day the plan
is adopted; d) all equities of IMPA held
by members of said cooperatives shall
become equities of IMPA on a
dollar-for-dollar basis subject to
existing rules, regulations and

890289-CA 4



agreements; f) all agreements, contracts,
claims and obligations whatsoever of said
cooperatives shall be assumed by IMPA as
though originally held by IMPA; g) All
employees employed by said cooperatives as
of the date of approval of the plan shall
become employees of IMPA and all
retirement plans, vacation accruals or
other employee benefits shall be assumed
by IMPA; and h) all other provisions of
the Agreement of Merger (Consolidation).

Paragraph 6 of the plan summary provided that the officers of
the consolidating cooperatives were to execute the documents
necessary to carry out the plan.

The provisions for merger of agricultural cooperatives set
forth in Utah Code Ann. §§ 3-1-30 to -41 (1988), a part of the

Uni rative Association Act added in 1965,
“were admittedly not followed. Among other things, the statute
‘es proxy voting at the special membership meeting to

q

approve a plan of merger. Utah Code Ann. § 3-1-34 (1988). It
also grants membership status, for purposes of notice and
voting on a plan of merger and dissenting rights, to holders of
*certificates of interest, patronage refund certificates or
other interest by whatever name designated” exceeding $50 in
value, even if those holders are not otherwise designated as
members by the cooperative's articles of incorporation. Utah
Code Ann. § 3-1-33 (1988).

Of the 146 CVDA members present at the special meeting held
on December 16, 1985, 103 voted in favor of a plan to combine
their cooperative with the others. Each member was allowed to
cast one vote, and no proxy voting was permitted. Nonmembers
holding producer equities were neither notified of the special
meeting nor allowed to vote.

Thereafter, the respective CVDA and IMPA Boards and
officers completed their combination on the terms and
conditions above. The assets of CVDA were transferred to IMPA
in February 1986. The transfer documents were signed by two
officers of CVDA, respondent William Lindley as President and
appellant Gordon Zilles as Secretary. The combination of the
four cooperatives pursuant to the letter of intent was complete
by August 1986. Each of the four cooperatives had transferred
all their assets to IMPA, and IMPA had assumed all of their
liabilities. 1In March 1986, IMPA had redeemed $1,173,989 of

890289-CA 5



CVDA producer equities, reducing outstanding CVDA producer
equities by twenty percent and placing the unredeemed producer
equities on the same repayment rotation schedule as that used
in the other three combined cooperatives. IMPA had used the
assets received from the four combined cooperatives as
collateral to establish an $18,000,000 line of credit with the
Sacramento Bank for Cooperatives. Consolidated financial
statements and joint tax returns were filed for the fiscal
years ending July 31, 1985, and July 31, 1986. Approximately
eighty-two IMPA producers, who had been active members of CVDA
until the cooperatives combined operations, converted from
Grade B milk base status to Grade A, and they were consequently
receiving payments for their milk at a higher rate. Each
member of IMPA, including those from CVDA, who converted milk
base from Grade B to Grade A had expended funds to upgrade
their facilities in order to qualify. Numerous other
significant changes in operations had occurred, including
changes in the system for collection and transport of milk,
reassignment of employees, insurance and workers' compensation
coverage changes, capital purchases, construction of new
facilities, and termination of CVDA profit-sharing and pension
plans.

Some time after August 1986, several directors of CVDA
expressed concern about the manner and method in which the
combination of CVDA into IMPA had been carried out. Seventeen
CVDA Board members and various attorneys met on December 17,
1986, to discuss what had happened. The following action,

which appears in appellant Zilles's minutes, concluded that
Board meeting:

After everyone had left, except Board
members, Lynn Mieckle made a motion that
we have IMPA indemnify our action as Board
members of Cache Valley Dairy
Association. That after this is done, we
go home and milk cows. LaThair Peterson
seconded. A vote was taken with 12 for
and 4 against. Gene Brice refrained from
voting. Those voting against were Rolfe
Tuddenham, Willis Hall, Joe May and
Douglas Quayle. Meeting adjourned.

The record does not indicate any follow-up action on the
indemnification motion. ‘

The appellants filed this lawsuit two months later, on

February 18, 1987, alleging five causes of action. 1In the
first, labeled "illegal merger,” appellants claimed that CVDA

890289-CA 6



and IMPA failed to follow legal procedures for merger;
therefore, the purported merger was null and void. The
substance of the allegations is that the two agricultural
cooperatives merged without affording specific notice, voting,
and dissenting rights mandated by the merger provisions in the
Agricultural Cooperative Associations Statute, Utah Code Ann.
§§ 3-1-30 to -41. The relief sought in this claim was
rescission of the merger itself and all transactions by which
it had been accomplished, by return of CVDA's assets to it or
payment by defendants of “damages" in excess of $55,000,000,
the amount by which CVDA's assets had allegedly been "diluted
and dissipated"” as a result of the illegal merger and
subsequent activities.?2

The second cause of action, labeled *"Shareholders’
Derivative Action," added allegations to support appellants'’
request for certification of the suit as a shareholders’
derivative action pursuant to Rule 23.1 of the Utah Rules of
Civil Procedure. Appellants alleged facts about the CVDA
Board's unwillingness to assert CVDA'a unspecified "rights" to
“protect its property and business" against IMPA and the
defendant CVDA Board members. The third cause of action,
captioned "Negligence," was directed at the activities of
counsel who advised the two co-ops and supervised the
transactions by which they combined. The claim, brought by
appellants as directors and as class representatives and on
behalf of CVDA, alleged that attorney Randon Wilson failed to
exercise due diligence and care and violated his "duty of
trust, loyalty and confidentiality to CVDA and its Directors
and Officers.” The fourth cause of action, also brought by
appellants as directors and class representatives and on behalf
of CVDA, was labeled "Directors' Negligence." Appellants
alleged that the other CVDA directors were negligent in not
knowing and following the statutory requirements for merger
found in sections 3-1-30 to -41, and that their breach of their
duty of due care proximately resulted in more than $55,000,000
in damages to CVDA. The relief requested under the second,
third, and fourth causes of action was the same as that

2. Although appellants contend that their first cause of
action sets forth their individual claims for damages resulting
from the "illegal merger," they have advanced no theory or
legal authority to support any such individual claims for

damages caused by the “dissipation and dilution® of CVDA's
assets.

890289-CA 7



requested under the first cause of action.

The fifth cause of action, captioned "Rescission," was
asserted against defendants Sam Soe 1-10 who “"subsequent to the
purported merger of CVDA into IMPA took title to property of
CVDA from IMPA or have taken liens, mortgages, encumbrances or
secured interests in the property of CVDA."™ Appellants alleged
that these transfers were null and void because IMPA had no
authority to alienate the property of CVDA. They asked .the
court to restore the property to CVDA by ordering these
defendants to "release, relinquish and reconvey any and all
secured interest, liens or property received from IMPA."

Several motions, including those for summary judgment and
dismissal, were presented and arqued to the trial court. The
parties submitted "interchanges" of facts in which some facts
were not fully agreed upon, but the material facts on which the
trial court based its judgment were not disputed. Appellants
moved for partial summary judgment seeking a declaration that
there was no valid merger and that the asset transfers were
null and void. They also requested an injunction requiring the
CVDA Board of Directors to resume control of CVDA's assets and
personnel pending new elections.

In response, defendants conceded that sections 3-1-30 to
-41 had not been complied with before CVDA's assets were
transferred to IMPA in exchange for IMPA's assumption of CVDA's
obligations, but contended that the statute did not apply to
combinations brought about by transfers of assets. They also
filed a joint motion for summary judgment, alternatively based
on the nonexclusivity of the statutory merger provisionms,
federal pre-emption, and the equitable doctrines of waiver and
laches.

The trial court agreed that, even if the statutory merger
provisions applied to the combination of the four cooperatives
in this case, the claims asserted by appellants individually
and on behalf of CVDA for rescission of the merger and return
of its assets were barred by laches. According to its
memorandum decision, the trial court reached this conclusion
because rights of the other cooperatives and third parties had
intervened over the course of the gradual combination of the
cooperatives. These parties had changed their positions in
reliance on the apparent acquiescence by CVDA and its members
during and after the combination process. Although the written
decision shows the court's reasoning leading to judgment in

890289-CA 8



favor of respondents on appellants' first, second, and fifth
causes of action, it does not reveal any basis for the court's

apparent award of judgment on the two negligence claims against
CVDA's attorney and directors.3

With this in mind, we first consider whether, on the
undisputed facts before it, the trial court correctly
determined that respondents were entitled to judgment as a
matter of law on appellants' first, second, and fifth causes of
action for rescission because of laches. See, e.qg., D&L Supply
v, Saurini, 775 P.2d 420 (Utah 1989).

For purposes of analysis, we will assume that the merger
provisions found in sections 3-1-30 to -41 applied to the
transaction by which CVDA's operations, assets, and liabilities
were taken over by IMPA, even though respondents characterize
the transaction as something other than a merger. We interpret
sections 3-1-30 to -41 as creating individual rights in the
members of an agricultural cooperative to enforce the mandated
procedures and member vote requirements for accomplishing a
merger.4 See Pitts v. Halifax Country Club, Inc., 19 Mass.

3. Appellants are responsible for much of the confusion in the
court's disposition of this case. Their causes of action and
claims for relief were inadequately thought through and poorly
pleaded. They seemed oblivious to the difference between a
claim for damages and rescission as a form of equitable relief
for a successul plaintiff, which may involve return to the
status quo or the monetary equivalent of rescission if return
to the status quo is impractical. See note 2, supra.
Appellants also seemed unaware of the difference between their
individual claims under the statutory merger provisions as CVDA
members, for which they apparently sought certification of a
class consisting of all members and equity holders, and the
claims for injury to CVDA, which belonged only to CVDA and
which could properly be brought as a derivative action, not as
a class action. §See Richardson v, Arizona Fuels Corp., 614
P.2d 636 (Utah 1980); see also 12B Fletcher Cyc. Corp. § 5908
(1984). "A class action and a derivative action rest upon
fundamentally different principles of substantive law; to
ignore those differences is not a minor procedural solecism."
Richardson, 614 P.2d at 638.

4. Besides enforcement of the merger provisions in the

Agricultural Cooperative Association Act as they relate to
requirements for prior member approval of a merger plan, the

890289-CA 9



App. 525, 476 N.E.2d 222 (1985); see also U-Beva Mines v.
Toledo Mining Co., 24 Utah 24 351, 471 P.2d4 867, 869 (1970)
(interpreting statute requiring stockholder approval of sale of
all corporate assets). That enforcement could take the form of
an action in equity to enjoin any action to effectuate a
planned merger or to set aside a merger not carried out with
the approval required by the statute.

In their first cause of action, appellants apparently were
trying to assert their individual rights to enforce the voting
provisions in the statute. Each other cause of action pleaded
is derivative in nature, alleging injury to, or asserting a
right purportedly belonging to CVDA itself. See Richardson v.
Arizona Fuels Corp,, 614 P.2d 636 (Utah 1980).

The crux of appellants' allegations is that, because of
noncompliance with sections 3-1-30 to -41, the
merger/consolidation transaction and all transfers of assets
implementing it (including all legal documents utilized to
transfer assets, assume liabilities, and proceed with the
operation of the new cooperative, IMPA) are “"illegal” and "null
and void." Appellants err in their conclusion that the
implementing acts performed by CVDA and the ultimate result,
i.e., merger, are null and void. 1In Pitts, 476 N.E.2d at 227,
a shareholder of the merged surviving corporation brought an
action seeking to rescind the merger with two other
corporations or to exercise statutory appraisal and payment
rights for his shares. The court stated he was not on sound
ground concerning the failure to comply with statutory merger
requirements, because noncompliance "does not void the merger
per se, but instead makes it voidable at the insistence of a
shareholder who for any reason objects to the merger and is not
by his actions estopped from voicing his objection thereto."

We conclude that noncompliance with the merger provisions
in sections 3-1-30 to -35 does not void the merger per se, but
renders the merger voidable by objecting members. However,
such members, like shareholders in corporations, are subject to
equitable defenses when they seek to set aside an

(footnote 4, continued)

statute provides "dissenting members" a single remedy, i.e.,
payment by the surviving cooperative "of the fair value of the
interest of such member," Utah Code Ann. § 3-1-40 (1988), which
appellants did not seek.
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accomplished merger because of noncompliance with sections
3-1-30 et seq.:®

If a stockholder, with knowledge of
wrongful acts on the part of the directors
or a majority of the stockholders, stands
by for an unreasonable time without taking
any steps to set the acts aside or
otherwise interfere, and rights are
acquired by others, his right to sue is
barred by his laches, however clear his
right to relief would have been if he had
moved promptly.

12B Fletcher Cyc. Corp. § 5874 (1984) (footnote omitted). 1In
the more specific context of an action seeking relief from a
consolidation or merger, Fletcher asserts that a stockholder

must act with reasonable dispatch in view
of all the circumstances of the case.
Unexcused delay may bar his right to
relief, particularly where the rights of
innocent third persons have intervened.

« « « [Sltockholders may be barred by
laches, in a proper case, from attacking
the consolidation where they had either
actual notice of the consolidation or
notice of facts sufficient to put them on
notice . . . .

5. It is immaterial whether the
transaction assailed is void or voidable.
If the complainant has been gquilty of
laches, a court of equity will not 1look
into the transaction at all. It requires
conscience, good faith and reasonable
diligence. These wanting, the court will
remain passive and leave the parties where
it finds them.

Ruthrauff v, Silver King W, Mining & Milling Co., 95 Utah 279,
80 P.2d 338, 347 (1938); see Peck v, Monson, 652 P.2d4 1325,

1328 (Utah 1982) (Oaks, J., concurring) ("equity only aids the

vigilant, and will deny relief to a litigant who sleeps on his
rights").
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15 Fletcher Cyc. Corp. § 7161 (1979) (footnotes omitted);
accord Federal Home Loan Bank Board v. Elliott, 386 F.24 42
(9th Cir. 1967) (stockholder action to set aside merger barred
by laches), cert. denied, 390 U.S. 1011l (1967). As formulated
by the Utah Supreme Court, the doctrine of laches is
appropriately applied where there is (1) unreasonable delay by
a plaintiff in seeking an available remedy, and (2) prejudice
to the defendant resulting from that delay. Borland v.
Chandler, 733 P.2d 144, 147 (Utah 1987). That prejudice could
result from a transfer of title to property or the intervention

of third party rights. Mawhinney v. Jensen, 120 Utah 142, 232
P.2d 769, 773 (1951).

We now examine each element of laches in relation to the
appellants. First, did they unreasonably delay in seeking
rescission of the merger based on noncompliance with sections
3-1-30 to -41? The appellants served as directors of CVDA at
all material times. Each voted to enter into the letter of
intent to merge knowing three existing cooperatives and one new
cooperative would, as a result thereof, proceed faithfully
through the merger process, relying on them and CVDA to do
likewise. That letter of intent described what they wanted to
accomplish (merger or consolidation) and how they would do it.

Later, after the merger process had been underway for about
eighteen months, the appellant directors voted to seek member
approval of their prior plan, with one unide