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1:0 THE SUPREME COURT OF THE
'STATE OF UTAH

STAT: OF UTAH, ) -
{ PETITION
¢laintiff end ﬁ@&ﬁﬂﬂd@nt,) FOR
Eaiiimjﬁrt MG
wif S PR TR
x . BRILF IN
BARTON KAY KIRKHAM, SUPPURT
THEREOE
Defendant and Appellant. ) Case 8634

FETITION FOR REMEARING

COMES NOW the defendant and appellant
herein and respectfully petitions this
Honcrable Court for a meh@ﬁriﬁg in the
above entitled case and for an @rﬂéx*fﬁF
versing this Court's decisicn and grenting
to yéur petitioner a new trial.

This Court has rendered a decision which
creates issues heretufore never briefed or
lfquad by the parties. These i&ﬁuﬁﬂ if
resclved in favor of the def:ndant weuld
require the gr&ﬂtiﬁgu&f a new trial,

?w‘r"
oA
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This petition is based upon the followe
ing grounds,

POINT I.

THIS COURT HAS BASED ITS GFINION SUS-
TAINING A CONVICTION WHICH WOULD SEND THE
DEFENDANT TO HIS DEATH ON TH: MISINTZR-
PRETATION CF A WORD.,

- PCINT II.

THIS COURT MAS ERKONEOUSLY HELD THAT
A HOT GUILTY VERDICT IN A MURDER CAS: WOULD
GIVE AN ACCUSED HIS UNQUALIFIED FREDCHM
RICAADLESS OF THE REASON FOR HIS ACQUITTAL
AND WOULD DIVEST THE COURTS OF JURISDICTICN
TG LAT:ZK DITERMINE WHETHER ACCUSED IS
MENTALLY ILL AND LIKELY TC INJURE HIMSELF
CR OTHERS IF ALLOWED TO REMAIN AT LIBERTY,

Accompanying this Fetition and filed
hercewith is a bxiaf in &ﬁpp@rt herecf,

TAMAR DUNCAN |
Counsel for Defendant
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STATE OF UTAH = ) .
COUNTY OF SALT LAKE
I hereby certify that I am one of the
attorneys for the defendant, Barton Kay
Kirkham, who is fetitioner herein, and
thﬁi: iﬁmy opinion, there is good cause to
haliwa that this Court's opinion is ecr-
ronecus and that the case should be ree
éxamme& as prayed for in sald Fetition,
Dated this l4th day of February, l9s8.

Wﬁ? thleN
FCGR REHEARING

FOINT I.
THIS COURT HAS BASED ITS CiINION
SULTAINING A CONVICTION WHICH 'CULD SEND
 THE DEFENDANT TO MIS DEATH ON THI MIS-
INTURPRETATION OF 2 WORD.

Sponsored by the S.J. Quinney Law Library. Funding
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This Court has approved nf'Juﬁtic@

[Cordogo's decision in Pecple v, Schmidt,
216 N.Y. 324, 110 Ni:, 945, and has decided
that befure an sccused can be found crimi-
nally ré&pamﬁihia,f@r an act he must have
[hed sufficient mertality not only to know
§Qaﬁ the act was illegal but alsc to know
that it was wrong morally. |
We quﬁt@ from the majority epinion:

"In our opinicn, the subject
instruction, approved in $tate v,
Green, strictly from the standpoint
of what i{s mcst favorable for the
accused in a criminal case, is one
of the most liberal that can be
found in the country. HReading it
as we de, without indulging fine
distinctions between legal and
medical terminology, - frequently
migunderstoecd or not understood by

laymen, - and without espousing the
philcscphy advanced by some that the
?u@atimn of inssnity should be taken
rom the jury and vested in profes-
sional people, we believe such in -
struction to be the imbodiment of
almcst all of the approved instruce
ticns on the subject which have been
sired by McNaghten's Case (the so-
called responsibility if the act
%s the graguat -f mental disease)

gople vy, Schm T
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if the act is the preduct of mental
disease or mental defect), and what
we believe to be the most recent case
on the subject, State v. Ccllins
(right and wrong test repressnting
the great weight of authority)."®

Althoeugh this Court has agreed as to
the applicable and controlling rule with
regard to the test of insanity, it has
slipped away from the issue raised by Pcint
I of appellant's brief by helding that
Instruction Nﬁ. 9 does not say what counsel
for defendant cleim it says, <Itvis ﬁur
contention that the issue of watd,meaniag
has never been briefed and argued by the
parties and that it is 2 new lssue ar@atad
by this Lourt's opinion. The brief of ap-
rellant, at Fage 10, has stated:

"Where the trial court used the
term 'in the sense that such act was
condemned by morals %ﬁ law,*® it clearly
instructed the jury that even though
the defendant's sense of morals was so
perverted and disterted that he felt
Justified in doing the act which he did
and had no remorse for doing sald act,
nevertheless if he had sufficient

~ intellect to know that the law forbid
‘said act, he was legally sane,”
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In the brief of respondent, the answer
to the foregoing contention, at Face B, was
2s follows: Sa

S “#.% * If & defendant be so
insane that he does not know his act
tc be against lsw, then he cannct be
¢riminally responsible and his meral

outlock becomes as nothing,# # e

Now, Zor the first time, this Court
interpreting the language of Instruction
Noe., @, states as follows:

| *Neither uncertainty nor don-

fusien appears in such language. It

tells the veniremen they cannot cone
vict if they believe defendant was
insane to such extent that he did not

know his act was condemned morally;
* % By “

We would understand even though dis-
sgrecing with a refusal of this Court to
fcllow the moral responsibility test proe
nounced by Justice Cordozo in the 3¢hmidt
case, but we cannot sbide a holding which,
while agreeing that moral responsibility
should be incorporated in the test of crimi«
nal insanity, erronecusly holds that such
test was, in fact, submitted to the jury.

Let usiconsider whether this Court is

Machine-gene




correct in holding that the taest of meral
responsibility was submitted te the jury.
The portion of Instruction iio, 9 involved

reads as follows: ‘
{
*The defendant cannct be convic- |
ted of & crime, if, at the time of the
act, he was insane it such an extent
that., . .when he fired the shot, he did
not know it was wrong in the sense that
§uah aetﬁw&& condemned by merals gx
‘Wt . »

The instruction advises the jury that
they cannot convict the defendant if at
the time of the act he was insane 1o such
an extent that he did not know his act was
wrong., However, the jury is furthex adviseq
that they must know something more about tie
word *wrong' than just its generic meaning
and that by the word 'wrong' the Court mears
he sense

‘wroeng ir that such act wasg cun-

r morals or law', If the act was

wrong in the sense that it was condemned by
law, it would still be

wrong. It would be wrong if condemned only
by law because it follows, as the night the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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day, that 1f wreng on githsr count it wwul@}
be wrong and it weuld not necessarily have |
to be wrung on both counts, If the act were
wreng §glely because it was condemned by
law it would meet the test., Therefure, the
' Jury could have found under said instraeti@$,
that defendant understood that to kill was
against the law and therefcre that he knew
1t was wrong. There was ﬁ@ need i procesd
with the inquiry of whether he understood
that it was morally wrong to kill, His
understanding in this regard became im-
‘material. This Court has eliminated

the words 'he did not know it was wrong

in the sense that' from the instruction and
than has d<termined the meaning of the
instruction with those words eliminated.

It has related the words 'merals or law'
back to the words 'cannct be convicted'

' rather than to the word 'wrong'. The words
' 'in the sense that' demand the conclusion
that the words 'such act was condemned by

maralsuanOIam“ xwl&teg naakwma ,,,,,,, the. word

Library Ser nd Technology Act, adm e Utah Sta




'wrung! rather than te the words ’aanﬂwt be
convicted'., If these words relate to the
woerd ‘wrong' then they ere ﬁ&‘ﬁéri;*ﬁi#@ of
the werd ‘wrong'. If th%y.ar% descriptive
of the word ‘wrong' then they qualify and
limit the meaning of the word 'wrong'. The
enly conceivable qualification ¢f the meane
ing of wrung is that an act is 'wrong if
condemned by morals' and it is 'wrong if
ccndemned by law' and the act needn't be
condemned by both in corder t¢ be wrong or
otherwice the werd 'and' would have been
used rather than the word 'or'. That such
& misinterpretation should be applied in a
capitel punishment casz seems to us t¢ be
most regretable.

We also wish to polint cut that the
only proper basls for sustaining this
Court's cpinion weuld be Lf Lts language
ware unambigucus, This Court has recognized
this fact where 1t states: "Neither un=
certainty nor confusion appesrs in such

languag@’“%,wmﬁnwxﬁ t%@ Ammﬂuagm veferred

Machir ed OCR, 1




to 4e susceptible of two pﬁﬁ&ibl% inter=
pretations it would be patently wrong., In

all candor can this Court say as a matter
of law that twelve jurors with varying de-
grees of education and und@rﬁtanding would
hasten unalterably to an interpretaticn of
the meanine of the word 'or' which the
Attorney Ceneral didn't axrive at sven
after careful study? It is our view that
a rehearing should be granted foxr two very
:impartan%fréaaaha. First, the issue as to
the maaniﬁg of the language in Instructicn
No. 9 has never been raised, briefed or
ﬁrgu@d uﬁ antilith@ vresent time, and
second, this Honorable Court 1s se wrong
in ite interpretaticn of the wording of
Instructicn M@fw%has to demand a reappralsal

of its'dwﬁisiﬁﬁ.

POINT 1I.
THIS CCURT HAS ERRONECUSLY HELD THAT

A NCT GUILTY VERDICT IN A MURDER CASE

bl

*"Kiﬁhﬂﬁiﬁ%@”ﬂ?ﬁ?ﬂ%/hﬁﬂﬁﬁﬁ FOR"HIE




ACQUITTAL AND WOULD DIVEST THE CUURTS OF
JURISDICTION TG LATER DETERMING WHETHER
ACCUSEDR IS MENTALLY ILL AND LIMELY TO INJURE
HIMSSLE OR OTHERS IF ALLOWED TO REMAIN AT
LIBEHTY. |

This Court has misinterpreted the true
import of Peint II in appellants brief
where it states In its opinion:

~ "Uefendant urges errcr in 1) the
glving ¢f an instructicn relating to
insanity and 2) in failing tc instruct
that the state had 2 mental institu-
tion for these suifering from mental

illness.® | o

it was never our contention that fail-
ure to advise the jury that a mental in-
stitution is in existence in Utah constitu-

ted prejudicial error. vur complaint was,

end is, that prejudicial error occurred |
when the District Attorney siated: "Should|
you acquit him, he would be turned locose."
(. 204) and the tridlc-urt nevertheless

refused to corredt thls cbvicus misstatew

ment of the law. Again, this Court has

Justified 1ts crinlen on @ ar und nover
Sponsored by the S.J. Quinney Law Libr@y. Funding for digitization provided Dy the MXtilute of Musedm thd Librui}'Se s
Library Services and Technology Act, administered by the Utah State Library.
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briefed or srgued By respondent where it

states: = AaE o
S
"In the first place the District
At turney, in & itochnlcal sense, was
not in eérror, since the jury had befere
it 8 verdict which it could have sioneg
which read: '¥e the Jurors impeansled
in the abuve cese, find the defendant
Barton Kay Kirkham not guilty.' Had
. thls verdict been signed, the District
5 Attorney's statoment no doubt would -
W&“f have been gorzect, ™

| | prar@aﬁgy ghis ?@ﬂrt ha& QV%ErﬁmKﬁd
&hevr@ality ;;ath@ siﬁé#ti@a. Vﬂwuﬁﬁal for
ﬁheid&iﬁﬁgani from the b@g%ﬂﬁ&ﬁgnrgféily
Fancaﬂ&d that defendant &?&t@tﬁ@‘gun ;?at
killed Qavié Avon Frame. _Thé only d@%;ha@
%var pr&%anteéﬁéaéfthat wainaaniﬁy.ﬂgét

. 83, the following appesrs: -
*Mr., Black: Well, vour Honor, please
we stipulated this morning-- we will
stipulate agaln--tw> shell casings
were found, both ¢f them from a gun

| oI the desceriptlion of thle particular
[+ ogun, and we will alsc stipulate that
ballistic tests would show, and have
i shown, that those two shell casings
represent the two cartridges fired
from this same gun and the self-same
gun that was in the possession and was
used by the defendant con this evening,

Mr. Anderson: W¥as in the possession
and used by the defendant’

.\)}z{/lgﬂ(:ti.{{y the S.J. Qllf}?llkﬁ‘]_( e Institute of M m and Library Services

- o y the I it
e o+ Library ) the Utah State Library.




Mr. Black: We so stipulate, |
Mr, Andeérscnt And that he shot the E

two victims with this gun at that
time?

tion about it, and we make no isgue
on it,"

Mr. Blaek: - We so stipulate; no ques- %
l
The arguments of counsel for the de~ |
kandant'appaam in the recocrd. They iﬁéiﬁ&ﬁ&é
fthat not one word was ever uttered in de- |
fense of Barton Kay Kirkham except on the
Lssue of inaaniiy. |
Yet this Court ncw suggests that
probably what the District Attorney mesnt
%ns that defendant would be turned locse
pnly if found not guilty on some imaginary
jround other than that of insanity, and
Ehat if such wes his meaning the remark was
proper. Respondent didn't oppose this
pepeal on such tenuocus grcund. In respond-
pnt's brief the Attorney Ceneral stated:
* % * we find curselves concerncd over the
?ropriety of the remarks cemplained of,
powever, we here claim, upon the regord, for

o Al "] i di fi) 11 i w 3 ) /M/': ti Th'&'//m\i: )ﬁt 13;1%%'41/:\ L '/';ﬁ' 3
fio prejudicisl error,” . The Distritt Attorney
ntain errors.
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Btated: “Should you acquit him he would be
turned l&@&@.“ The dafandmnt asked for an
hcquitt&l only on the ﬁ%@ﬂﬁd of insanity.
Therefore, the jury htd to have the insanity
defense in mind when 1t llstened tc the
bbistrict Attorney's statement, The state-
beﬁt Was§ erronec ug because defendant weuld

havg bean subjected to & sanity hearing on

2 prmpﬁr Gumyi&iﬁt ragarﬁlwas vt the cute
come of his murder trial. But this Court |
hag$aﬁw @enfﬁund@d the legal profession
iﬁith_g ﬁ&a@Si@ﬁ to be followed in the future
by the bench and bar of this state to the
6fféet that a man féunﬂ not ouilty in a

n@riminal éaﬁe is immune from a subsequent

ﬁnrimj on proper complaint being made to

etermine his sanity. Again, we ewuld

Hundarstamé although disagrwaing with &

decision that the r«maxk of the Distriet
%ttarnqy, alth@a@h ingorrect was not preju-

%Ficial;ezrer. But %E Justify the vemark |
~ bt
¢n an unsucportable technicality would

soem L0 /u&/(m . haf umm.nkmm_ L semics

nd Technolog ed by the Utah Sta [/
\I “hir /()(R in errors.
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This Court further states:

"Furthermoxe, the expert medical
witness called by the defendant's own
counsel, c¢learly indiceted that the
defendant's disorder was not the type
that uswally resulted in hespitalizae
tion," -

This Ceurt is overlecking the true
lﬁ&aniﬁg of the doctor's testimony, He was
lstating tha+ hospitalizetion and treatmont
weuld crobably not help the patient and,
therefere, strictly from the point of view
of his mental condition, he would not recome
P@ﬂ&'it. He 4id not have in mind the ime
poertant matter of whether the defendant
should have been incarcerated because of
his mental condition for the gafety of
himself and society, The doctir was not
passinq «n the following language from Utah
Code Annctated, 1953, 64~7-36:

“If, ugon completion of the hear-
ing and cunsideration of the recurd,
the court finds that the proposed
patient (1) is mentally 411, and (2)
Mmsedt or others | ,

LIa &‘I 118 hospitalization #* # % *'"

g for digitization provided by the Institute of Museum and Library Services
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The question of the likelihood of a
person injuring himself or others is entire- |
Ly differcnt than that of whether or not
kroatment would benefit him. Dr. Nelscn%
kestimony is clear and undisputed that the
hwfsndnnt'a emotional immaturily snd the
leondition of his mind was such that if freed
he would likely injure or kill if the cir-
cusstances Andicated te him that such was
the easiest ¢ourse. Under that testimony
there can be sc question but that if freed
by the jury defendant would have Leen sube
Jected tc a sanity nearing and that a
finding that he was-likely to injure hime
self or cthers was inevitable and certain,
lalthauqh treatment would probably not cure
him unless administcrud over a perlod of
years, incarceration in a mental institutioen

would be required undoer the law because of

the likelihced that under certain stlmue

lous he weuid&iajuwa himself or cthers.
(See R. 158, 159.}1%. 169).

b PO
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This Court has stated that even though
rhe District Aftarﬁ&y’s i@mmrk was inc@rrectﬁ
that such statement was "so watered down by
httack cn and denial of such statement by
bpposing counsel, of its aceurscy, as ic
Hestroy 1ts effectiveness.® Here is a
bitu&t&on where a public offlicer has errone
ecusly stated the law, The trial court has
refused to correct the errcr and by its
Bilence has tacitly given that error its
lepprovel. Yet defense counsel has been so
rﬁl@quént and persuasive that the jury must
Ipé presumed to have overlooked the error,

This 1s true cven though defense counsel,

in spite of their persuasiveness and elo-
lquence, managed only to achieve the worst
result pessible,

In eonclusicon this Court has made the
following rarark:

"Fuprther, it soems to us, that
had the jury been impressed by the
questioned remark to the point where
they decided tc¢ convict rathor than to
acquit, <n the thecry they did not
‘wish defendant to be returncd to socl-

tai




the verdict, cne of several handed
them, that would have recommended life

impriscoment, which they failed to do.f

ey
R
g

;3 conclusion does not

"

The foregel

lawgv If the jury felt that

ot

i G

“<:
h

hecessaril
khere was no chancé of ﬁ@f@ndant‘bcimg sent
Rc a mental institution efter Lis acquittal
pnad upcen propger hearinge by a court of come
petent jurisdiction, and Lif thev believed
that defendant in his insene conditicn
phould not languish in priscn, they xay

Yery well have decided upon a death penalty.
fhc can say that the District Attorney's
progument did not leave its mark on the
thinking of the Jury? Any reascneble doubt
pocut this matter, as well as _thers, should
be resclved in faver of the accused.
CONCLUSION |

X

We respcctfully submit that a rehearing

Hhould be granted in crdcr that this Honore
ble Court may have an upoortunity to fully

ﬁear and consider the new issues raised by

ﬁts decisi-n herein.
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