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IN THE UTAH COURT OF APPEALS

KEITH W. BOURGEOUS,

Plaintiff/Appellant, : Case No. 20000780-CA

District Court No. 98-0900810

VS.

Priority No. 15
UTAH DEPARTMENT
COMMERCE,
Defendant/Appellee.
APPELLEE’S BRIEF

STATEMENT REGARDING JURISDICTION

The Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. §
78-2a-3(2)(a)(1996).
STATEMENT OF ISSUES PRESENTED ON APPEAL
1. Issue: Was the District Court correct in ruling that Bourgeous’ September
1997 application was governed by the 1996 statute, Utah Code Ann. § 58-22-302(1)(d),
which delegated authority to the Division of Occupational and Professional Licensing

(“DOPL”) to establish educational requirements?



Standard of Review:
The trial court’s interpretation of statutes, rules and ordinances is a question

of law reviewed for correctness. Rushton v. Salt Lake County, 977 P.2d 1201, 1203

(Utah 1999).

Determining which statute governs . . . is a question of law reviewed for

correctness. State v. Burgess, 870 P.2d 276, 279 (Utah App. 1994).

2. Issue: Was the District Court correct in ruling that Bourgeous’ case was

substantially dissimilar to John Hunter’s, so that the different treatment of Bourgeous by
the Division was not unfair or arbitrary?

Standard of Review:

When a claim is brought alleging that an agency action was arbitrary, the
appellate court reviews the agency action for reasonableness and rationality. R.O.A.
General, Inc. v. Utah Department of Transportation, 966 P.2d 840, 842 (Utah 1998); Utah
Code Ann. § 63-46b-16(4)(h)(iii),(iv) (1988).
3. Issue: Was the District Court correct in concluding that the DOPL acted
pursuant to legislative mandate when it promulgated a rule recognizing the EAC/ABET
(Engineering Accreditation Commission/Accreditation Board for Engineering and

Technology) as the sole authorized curriculum for licensure as a professional engineer?



Standard of Review:
When a grant of discretion exists, appellate courts will not disturb the
agency’s ruling unless its determination exceeds “the bounds of reasonableness and

rationality.” Osman Home Improvement v. Industrial Comm’n, 958 P.2d 240, 243 (Utah

App. 1998).

When the legislature has explicitly granted discretion to an agency, the
appellate court applies “an intermediate standard of review” to the agency’s decision,

reviewing that determination for reasonableness. Johnson Bros. Constr. v. Labor

Comm’n, 967 P.2d 1258, 1259 (Utah App. 1998).

STATUTES AND RULES DETERMINATIVE OF APPEAL

The text of the following provisions is included in the Addenda:
Utah Code Ann. § 58-22-302 and 306 (1996);
Utah Code Ann. § 63-46b-16(4)(h)(iii),(iv) (1988);
Utah Code Ann. § 58-22-5 (1992); and
Utah Admin. Code R 156-22-201 (1996).

A. Nature of Case

This is an appeal from the Third District Court’s Order dated August 25, 2000,

which order was certified for appeal by the District Court pursuant to Rule 54(b) of the

Utah Rules of Civil Procedure.



B. Statement of Case

This case deals with an individual who graduated from Weber State College in
1989 with a degree that at the time was sufficient to fill one of the requirements to
become a professional engineer in the State of Utah. Before he could become fully
licensed, Mr. Bourgeous had to fulfill other requirements. However, before he did so the
legislature in 1992 changed the educational requirement and no longer recognized his
degree as sufficient to fulfill the educational requirement. The new requirement was to
take effect July 1, 1996. Mr. Bourgeous did not fulfill the other requirements by that
date, and so did not qualify to be licensed. He applied for licensure and was turned down
by the Division of Occupational and Professional Licensing and the Division’s decision
was affirmed by the Department of Commerce. He appealed said matter to the Third
District Court and on December 20, 1999, moved for summary judgment on the merits of
his case. By Order dated August 25, 2000, the District Court denied Bourgeous motion
for summary judgment and ruled in favor of the Department. (Addendum F). Bourgeous
then appealed this case to the Utah Court of Appeals. This appeal is of the District

Court’s de novo review of the Department’s denial of Mr. Bourgeous’ application for

licensure.

FACTS RELEVANT TO ISSUES ON APPEAL

In June 1989, Bourgeous graduated with a four-year degree from Weber State

College in a TAC/ABET (Technology Accreditation Commission) accredited program (R
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272). In October 1989, he passed his Fundamentals of Engineering (“FE”) exam (R 231).
DOPL (Division of Occupational & Professional Licensing) issued an Engineer-in-
training (“EIT”) certificate to Bourgeous.

In 1992, the Utah State Legislature changed the education requirements for
licensure as a Professional Engineer from allowing either a TAC/ABET or EAC/ABET
accredited degree to requiring an EAC/ABET (Engineering Accreditation Commission)
accredited degree. Utah Code Ann. § 58-22-5 (1992) (Addendum A). However, the
Legislature provided that the change would not take effect for four years hence, making it
effective July 1, 1996. Id.

After receiving the Engineer-in-training certificate in 1989, Bourgeous, like all
others, needed to complete the four years of qualifying work experience under the
supervision of a licensed Engineer and pass the last examination, the Principles and
Practices Engineering Examination (PPE), to earn his license. Utah Code Ann. § 58-22-
5(3) (1986) (Addendum B). Prior to July 1, 1996 if Bourgeous had completed his work
experience requirements and passed the PPE exam, he would have received his license,
even with his TAC/ABET degree. Utah Code Ann. § 58-22-5(1) (1992) (Addendum A).

In June of 1991 Bourgeous accepted a job with Philips Petroleum that provided
only about fifty percent of qualifying time towards the four years experience required for

licensure (R 231). Bourgeous did not complete his work experience time or take the

PPE exam by July 1, 1996 (R 231-232).



In April 1997, Bourgeous passed his Principles and Practice of Engineering
(“PPE”) examination (R 243) and, later in September of the same year, applied for
licensure as a Professional Engineer (R 232; 243; 278-279). DOPL denied Bourgeous’
application for licensure because the requirements were not completed by July 1, 1996 (R
232;292). (Addendum G).

Other Applicant (John Hunter)

In June 1987, John Hunter graduated with a four-year degree from a TAC/ABET
accredited program; in October 1994, Hunter passed the Fundamentals of Engineering
exam (FE) and in April of 1996 took the Principles and Practice of Engineering exam
(PPE) (R 349). He was told he failed the PPE exam but, upon petition to re-score the
examination, it was later determined that he had in fact passed when he initially took the
examination in April 1996 (R 350). After this was discovered and corrected, Hunter
applied for licensure in January 1997, as a Professional Engineer, and was notified by
DOPL that his application had been denied (R 350). In April 1997, this matter was
reviewed and the Department of Commerce reversed DOPL’s decision (R 244). The
Department found that the passing score, awarded on the re-score of the Principles and
Practice of Engineering Exam, should have been awarded in the first scoring of the
examination taken in April 1996. Therefore, Hunter had met all thé requirements for
licensure prior to July 1, 1996, the effective date of the statutory change. For that reason,

his TAC/ABET accredited degree was acceptable. It was only after July 1, 1996 that the



TAC/ABET degree was not accepted. Since Hunter had taken and actually passed his last
exam prior to this date, the Department concluded that he had done all that he could prior
to 1996 and awarded him a license.

Bourgeous was denied licensure because he did not complete the requirements by
July 1, 1996. He had not taken the last exam (“PPE”) and had not completed his work
experience prior to the statutory deadline of July 1, 1996, whereas Hunter had done so.
The TAC/ABET degree was only accepted until July 1, 1996.

Since July 1, 1996, Utah has not granted an engineering license to any applicant
with only a TAC/ABET accredited degree with the exception of reciprocal licenses of
engineers already licensed in other states (R 246). In order to have reciprocal privileges,
the person must be fully licensed in another state, have passed all their requirements and
have been licensed at least five of the last seven years as a principal, and have the
required practical experience required by that state (R 245-246). Utah Code Ann. § 58-

22-302(4)(1996) (Addendum C).

SUMMARY OF THE ARGUMENT

The Utah State Legislature in 1992 changed the educational requirements to
become a licensed professional engineer in the State of Utah. The legislature gave four
years notice before the new requirements would take effect. Bourgeous was aware of the
change in requirements and could have gotten a license by doing one of two things.

Either he could have gotten his four years’ work experience and passed the final exam



(PPE) before the law changed in 1996 or taken additional classes in order to obtain the
new degree that was required. He did neither.

DOPL was correct in refusing to issue him a license because he had not met the
requirements of the old law before the new law took effect.

Bourgeous’ application was submitted in 1997 and so was governed by the 1996
amendments to the statute, which gave DOPL the authority to establish educational

requirements that Bourgeous had not met.

ARGUMENTS

A.  Background
Bourgeous received his TAC/ABET degree from Weber State College in 1989.

This is a program accredited by the Technology Accreditation Commission. The
University of Utah and Utah State University provided the EAC/ABET degree. This is a
program accredited by the Engineering Accreditation Commission. Utah Code Ann. §
58-22-2 (1992). The two degrees have different classes and requirements and different

groups accredit them.

One of the requirements that Mr. Bourgeous had to fulfill in order to become fully
licensed as a professional engineer was four years of work experience that would qualify
under the laws at that time. Utah Code Ann. § 58-22-5(3)(b) (1986). He took a job with a

company in 1991 that by the nature of the work only provided fifty percent of the credit



per year rather than a full year so it would take him longer to obtain the necessary work
requirement experience (R 231).

In 1992 the legislature changed the law and requirements dealing with licensure as
a professional engineer in the state of Utah. The legislature required that as of July 1,
1996 (they gave a full four years’ advance notice) an applicant for licensure had to have
an EAC/ABET degree and they would not consider a TAC/ABET degree as qualifying.
Bourgeous could have done one of two things. One, he could have gotten his work
experience in prior to July 1, 1996, and taken the requisite examination. Since his
TAC/ABET degree was recognized until July 1, 1996, he could have qualified for
licensure. However, he did not change employment or obtain the necessary work
experience years. Secondly, he could have, in those four years, taken additional classes
and obtained an EAC/ABET degree and therefore qualified as of July 1, 1996. He also
did not do this.

Just prior to the statute becoming effective on July 1, 1996, the Legislature passed
a new law which basically left the requirements for licensure up to the Department of
Commerce and the Division of Occupational and Professional Licensing. Utah Code
Ann. § 58-22-302 (1996). The Division promulgated its rules later in 1996. They were
very similar to the statutory requirements the legislature had passed in 1992 that were to
take effect in 1996. They required an EAC/ABET degree for professional licensure in the

State of Utah. Utah Admin. Code R 156-22-201 (1996). (Addendum H).



Bourgeous did not meet these requirements. In 1997 he finally completed his
work experience requirement and took the final exam (PPE) (R 231-232), but it was a
year after the requirements had changed and the new ones had become effective. DOPL
was correct in refusing to issue him a license the year after the deadline for accepting a

TAC/ABET degree had passed.

L THE DEPARTMENT’S DENIAL OF BOURGEOUS’

APPLICATION DID NOT VIOLATE UTAH CODE ANN. §

68-3-5.

Bourgeous argues that once he had fulfilled one of the requirements for licensure
(the educational requirement) that requirement could not be affected by the subsequent
repeal of the statute and the passage of a new one. He cites Utah Code Ann. § 68-3-5.

We are not dealing with a statute that retroactively affected a license after a person
had met all the requirements and had been licensed. This is a situation where the
legislature changed one of the requirements for licensure before the license was attained
and gave four years advance notice of the change, and where the person did not even
attempt to meet the new requirement. If Bourgeous did not want to meet the new
requirement, all he had to do was fulfill the existing requirements within four years and
he would not be subject to the new requirement. For Bourgeous to argue, as he does, that
once he had fulfilled just one of the requirements, the educational requirement, and had

not yet been licensed that the requirements could not be changed by subsequent statute

(and apply to him) is simply not true.
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There is an oft cited 1935 Utah State Supreme Court case which illustrates this

point very clearly and emphatically. The case is Riggins v. District Court of Salt I ake

County 89 Utah 183, 51 P.2d 645 (1935). The Riggins plaintiffs argued that their
licenses, issued under the 1933 law, were valid notwithstanding the enactment of the new
Liquor Control Act of 1935, which did away with those licenses. 51 P.2d at 657. The
court disagreed with the Plaintiffs on this issue and basically said the license to sell liquor
is revoked by the repeal of the law authorizing the grant of that license. The court added
that they followed the general principle that a license is not a contract and that it does not
create a vested right or a permanent right and that free latitude is reserved by the
legislature to impose new or additional burdens on the licensee. Id. The court cited a
number of cases to support their reasoning and later, on the same page, enunciated the
principle that it was incumbent upon state legislatures that they adopt no irrepealable
legislation. Id. The court opined that the legislature can and should exercise these
changes in statutes as often as the public interest requires.

This case certainly shows the court is firm in its opinion that laws can be changed
even if it means that a person loses their license after they have qualified and paid for it
and that the laws can continue to be changed even after a license is obtained. The court
used strong language in articulating its opinion that a license was not a contract, did not

create vested rights or any permanent rights and that the legislature had free latitude to

11



impose new burdens on the licensee. This dispels Appellant’s argument, especially since
he did not even yet have a license.

In light of this case Bourgeous has a hard time arguing that the legislature did not
have the right to change one of the requirements for licensure before he even was licensed
and before he had fulfilled the requirements, especially after four years’ notice was given.

Bourgeous has presented no legal authority for his claim that licensing

requirements cannot be changed prior to their completion or prior to the license being

granted.

Appellant claims that this is not the first time the Department has sought to create
stricter educational requirements than what the statute contemplated. Br. of Appellant at
18. (He is referring to the 1996 statute that gave DOPL the authority to determine the

educational requirements for licensure). He cites the case of Fussell v. Department of

Commerce, 815 P.2d 250 (Utah App. 1991). In Fussell there was a difference of
interpretation regarding whether or not the license applicant’s degree met the statutory

requirements. Dr. Fussell had received her doctorate in the field of human development
counseling rather than psychology and her application had been denied because her
doctorate had not been obtained through a course of study that was “clearly labeled” as a
psychology program. The Division’s rule stated that the program must be clearly
identified and labeled as a psychology program. The statute, however, did not require

that labeling. Dr. Fussell argued that her program of studies had been primarily

12



psychological in content and therefore fulfilled the requirements of the statute. The Court
of Appeals agreed. 815 P.2d at 254. It was clear from the content of her studies that she
had in fact majored in psychology and met the requirements of the statute. The court
concluded the Division in this case had, in its rule, imposed additional requirements for
psychologist licensure that were not contained within the statutory language therefore, the
Division’s ruling was overturned. Id.

Beginning in July 1996, however, the legislature gave the Division the rule-making
authority to determine what educational requirements would be accepted. The legislature
did not bind the agency by statutory language; therefore, there was no action by the
Department that went beyond the wording of the statute, as in Dr. Fussell’s case. Because
the legislature granted the agency discretion since 1996, to set educational requirements,
it is not appropriate for a court to second guess the requirements actually set. See Morton

Int’] Inc. v. Auditing Div., 814 P.2d 581, 589 (Utah 1991).

The legislature clearly gave discretion to the Division to determine the appropriate
criteria for licensing in the 1996 statute, Utah Code Ann. § 58-22-302 (1996). This is

often done and has been upheld by the courts. See Clayton v. Bennett 298 P.2d 531, 534

(Utah 1956). See also State v. Gallion 572 P.2d 683, 687 (Utah 1977).

Appellant argues that had the Utah Legislature intended to limit licensure after
July 1, 1996 to just those applicants with an EAC/ABET degree they could easily have

done so. As was mentioned before, in 1992 the legislature did just that by statutory

13



language. Utah Code Ann. § 58-22-5 (1992). But in 1996 the legislature amended the
1992 statute that outlined the specific educational requirements and allowed the Division
to make those decisions. Utah Code Ann. § 58-22-302 (1996). By Appellant’s logic, if
the legislature had intended to allow the TAC/ABET degree to continue to be in
fulfillment of the requirements it would have expressly said so, which it did not.
II. THE DIVISION DID NOT ACT ARBITRARILY OR
CAPRICIOUSLY IN DENYING BOURGEOQOUS’

APPLICATION BUT GRANTING JOHN HUNTER’S
APPLICATION.

Bourgeous did not complete the requirements for licensure before July 1, 1996
whereas Hunter did. Hunter’s application was made after July 1, 1996 only because of
the mis-scoring of his examination.

Appellant Bourgeous argues that the department of Commerce and DOPL acted
arbitrarily and capriciously because they treated Bourgeous differently from John Hunter.
However, an examination of the facts and circumstances of the two makes it clear that
Bourgeous’ circumstances were materially different from Hunter’s.

Like Bourgeous, Hunter applied for licensure after the July 1, 1996 effective
change in the education requirement. However, unlike Bourgeous, Hunter had completed
all educational, testing, and work experience requirements before July 1, 1996 (R 349-
350). His April 1996 Principles and Practice of Engineering Exam was incorrectly scored
as failing. Following an appeal and a re-scoring of the exam, it was determined that

Hunter actually passed that exam. Until he passed the exam, he could not apply for a

14



license. Hunter applied for licensure after this re-scoring of the exam determined that he
had received a passing score. Thus, the exam was taken and actually passed before the
July 1, 1996 change in education requirements, but because of the mistake the re-scoring
took place after July 1, 1996 and so his application had to be made after that date. In
other words, it was the mistake in the initial grading of the examination which prevented
Hunter’s application from being made prior to July 1, 1996. DOPL would not issue
Hunter a license because he applied after July 1, 1996.

The Department of Commerce reversed DOPL and issued Hunter his license.
However, it did not do it for the reasons stated in the preceding paragraph. The
Department made the same error that Bourgeous is making in this appeal. Department
counsel, Michael Medley, sent Hunter a letter stating that the reason the Department was
reversing DOPL was that Hunter’s February 1997 application for licensure should have
simply been considered an amendment to his earlier license application (Addendum D).
This was an error because Hunter did not file an earlier application for licensure (R 350).
His earlier applications were simply applications to take exams, as were Bourgeous’. A
person cannot apply for a license before fulfilling all the requirements (passing the tests,
education and work experience). Nevertheless, the Department did the right thing, even if
it cited the wrong reason for doing so. Had Hunter’s exam been correctly scored in the
first place, he would have had more than two months to apply for licensure under the pre

July 1, 1996 requirements. There 1s no such basis to excuse Bourgeous’ late application
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for licensure. In fact, he did not even take the Principles and Practices of Engineering
Exam (the final requirement for his Professional Engineers license) until April 1997, well
after the July 1, 1996 change in education requirements.

Bourgeous did not act in reliance on Mr. Medley’s mistake in the John Hunter
application. First, there is no evidence that Bourgeous knew of the mistake. Secondly,
Mr. Medley’s letter was dated April 7, 1997, well after the July 1, 1996 change in
education requirements.

At one point in his brief, Appellant argues he did apply before July 1, 1996 and
therefore met the deadline. Br. of Appellant at 21. What he applied for was an Engineer-
in-training certificate (R 270). Appellant argues that an application for an Engineer-in-
Training Certificate is the same as an application for licensure. There are no statutes,
regulations, or rules equating an application for an Engineer-in-Training Certificate with
an application for full licensure as a Professional Engineer. An Engineer-in-Training
Certificate is obtained after passing the Fundamentals of Engineering exam. It only gives
the person the right to work under a licensed engineer. Many requirements still exist
before full licensure can be applied for, as will be discussed later.

Bourgeous says he applied for licensure prior to July 1, 1996. Br. of Appellant at
21. Later he makes the inconsistent argument that, through no fault of his own and in
spite of his intentions, he was prevented from filing his final application prior to July 1,

1996.1d. at 22 He says the reason he was prevented from filing before July 1, 1996 was
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that his job only provided fifty percent time under the supervision of a licensed
professional engineer. It was Bourgeous’ decision to work for that company and no one
else is to blame. He knew he needed to have the four years of work experience (all the
statutes since 1989 required this, See Utah Code Ann. § 58-22-5, 58-22-302) and if that
meant getting another job, that is what he should have done. In contrast, John Hunter
completed all the requirements, including the work experience, prior to July 1, 1996.
This difference justifies the different treatment given Hunter. Courts will grant relief
only if the person has been substantially prejudiced by action which is contrary to the
agency’s prior practice, unless the agency justifies the inconsistency by giving facts and
reasons that demonstrate a fair and rational basis for the inconsistency. Doxey-Hatch

Medical Center v. Department of Health 899 P.2d 784, 786 (Utah App. 1995).

Appellant Bourgeous admits that the requirements that prevented him from making
application for licensure prior to July 1, 1996 were the work experience and the final
examination (PPE or PE). Br. of Appellant at 25. That is precisely the point the
Department is making, namely, he had not fulfilled the requirements prior to July 1, 1996
whereas Hunter had. Appellant erroneously argues that it did not matter when he
completed those two requirements. The four years the legislature gave until the new law
took effect was to give people a chance to fulfill those requirements and get their license

before the new law changed the educational requirement. The deadline for Bourgeous to
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complete all the requirements was July 1, 1996 and he failed to meet that deadline,
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