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IN THE SUPREME COURT (F THE STATE OF UTAH

LARRY L. YOUNGBERG

Petitioner,

VSe

THE INDUSTRIAL COMMISSION Case No. I8238
(F UTAH, DEPARTMENT CF
EMPLOYMENT SECURITY,

Respondent.

BRIEF (F PEPITIONER

Writ of Review from decision of the Board of Review,The Industrial

Commission of Utah, Department of Employment Security,

LARRY L. YOUNGBERG
Petitioner
Box 273 Kamas, Utah 84036

DAVID L. WILKINSON, Attorney General
By; Floyd G. ASTIN
K. ALLAN Z&BEL, Special

Assistants Attormey General
Attorneys for respondent
The Industrial Commission of Ubal,
Department of Employment Security
I74 Social Hall Avenue
Salt Lake City, Utah 84I47
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MATURE O THE CASE

This Case involves a determination by the Department of Employ-
ment Securify which resulted in the petitioner being demied unemploy-
ment compensation benefitse =

& DISPOSITION (F BOARD OF REVIEW

ON December I, I98I. the appeals referee of the Department of
Employment Security for the State of Utah rendered a decision derxiﬁng
unempoyment compensation benefits to the appealant Larry L. Youngberg.
On January 29, I982 the Board of Review issued a decision in this
matter affirming the decision of the 4ppeal Referee which denied
benefits to the claimant. On February 3, I982 the claimant, Larry L.
Youngberg, petitioned the Board oi‘ Review to reconsider its decision.
~ The pe’ti‘tioﬁ"for“Precdms:‘x.dération requested that the employer, Kennecott
‘Minerals, be subpoened for reecords of leave of absences of personnel.
It was also requested that records be. sabpoenaed conceming Doug Haun
acoworker to Youngberg. This Pequest was-denied and the Board of Review
. declined to reconsider its prior decision thereby denying unemployment
compénsation to Youngbergs. -

RELIEF SOUGHT ON APPEAL

Petitioner, Larry L. Youngberg', secks a reversal of the decision
of the Board of Review and that unemployment compensation be granted
from the date of origion filing.

"STATEMENT CF FACTS

Youngberg began inquiries about bbtairﬁng a leave of absence
_in May ef I98I. When inquiries were first made by Youngbergin May
of I98I he was transferred by Malcolm Robertson the Department Sched-
_uling €lerk to a party who identified themselves as being the secretary
to Mr. Bogdin who is the Rail Haulage Department Head of the Bingham

Canyon Mine for the Utah Division of Kennecott Minerals Comparny.
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Bogdins secretary then informed Yougberg fhat since he was granted
a Jeave of absence in I966 to travel overseas on that he did not
see h& they could deny him one cnrren‘bly.OOjS

Even though Youngberg was then working on the night shift all
such matters would have to be processed by the day clerk, primarily
by Robertson. Youngberg was told by Robertson that if the department
head Mr. Bogdin approved the leave request then it should go through
that Begdin would have the main sz, although it would have to go
through the chain of command. 0044

On or about the Ist of July of IS8I Youngberg submitted the
leave request form as prescribed by company policy on such matters.
Mr, Bogdin signed the Ileave request adding the comments “This type of
leave has been‘His:tm:icaIly granted»aaygrwedm subsugently- '
the leave request form went to Mr, Sharp the Mine Employee Relations
Superviser who also signed and approved the leave request. From there
the request went to Mr. Carlsonsc~efficé who is the Mine Superintendent.
Youngberg then recieved word that Carlson had denied the request.
Ycungberg then went to Carlsons office and explained the circumstances
of his leave request. Youngberg informed Carlson that one the very
same day that they were talking that a.switchtender was being cut
off from-switches and that by ret#irﬁng this employee in that capacity
during the duration of the leave request would not inconvenience the
Py, ‘Carlson said he was not aware of that but that he would check
“into i't.a.pd would give further consideration to the leave.request.O040,
004I, Youngberg was encouraged by his meeting with Carlson and.felt
that he had answered Carlsons cbjections and thereby proceeded with
his plans.Tickets were purchased to go overseas on July 4, I98I.

That same night after having had purchased his tickets Younberg was
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i

given notice that his leave pgquest had been denied, 0050
Doug Haun .a fellow gwibctman to Youngberg, out of a total of
about fifteen, had recently returned from a leave of absence to go over
to Denver and check things out and to arrange housing as he had been
hired by Zmerican 0il to work for them out of there Denver office.
He was soon going to quit his job with Kennecott and take up residence
*in Denver. 0043 gt
It was Youngbergs understanding that his very mext door neighbor
in Magna was currently on a leave of absence for the purpose. of building
his newshouse.0050
! e The hearing conducted on November 24, I98I at~the Utah Department
of Employment Security at I234 S. Main Salt lake City, Btah was con-
ducted in a small .confining room with Ioungberg representing himself,
the hearing examiner Mr. Barnes the three parties subpenced to appear
and three other ;gpre;entatives from Kemscatt or a total of six
-Kennecott' supsrvisory per;'claml_el This would tend to have a psycholog-
ically imtimidating effect apon Youngberg or on anyother party in
similar circumstances. 0032
Mr. John R. Shields the Personnel idministrator, Utah Copper Unit
gave testimony fo the hearing examiner that the case concerning the
discharge or termination of Youngberg was in‘the grievance procedure
and had not yét beeri determined. Some ‘time ‘after the hearing on Nov-
ember 24, T98I Youngberg recieved notice from the union that the
Gompany would not allow him to come back to work. 0036
On February 3, 1982 Youngberg petitioned the Board of Review
for the Department of Employment Security-for the state of UEah to

o

subpoena Kennecott Minerals for information on records of leaves of

e
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absences and for records from American (il as to when Doug Haun was
hired by them er when a jeb was committed to him. This request

was denied on the grounds that the information requested should
have been reqguested at the time of the hearing. Youngberg had

no knowladge of what Kemmecott representatives would say at the
hearing and therefore coulid not have made such a request until
after the hearing.

Miland Niksich had been on Younmgbergs back and Youngberg
felt it was umsual and out of normal circumstances that Niksich
should be the cme to bring down the final decision telling
Youngberg that he could net go. Youngberg contends that Niksich
was an antagomist who had been directed to pressure him into
circumstances and unusual pressures were brought to tear so
that Younmgberg would feel ccmpelled to complete his trip
s he had been planning, 0052
| The hearing was conducted in a hurried and haphazsrd fashiom
and Youngberg was not given adequate opporturdity to creoss examine
the wi tnesses particullarly Carlson. 0043 It is the appealants
contentlion that Carlsons memory impreved a great deal with
cross examinaticn and that it could have heen further subsian-
iated that Carlson was a key figure in helping to set Youngberg
Upe

ARGUMEMENT
POINT T

Through conversations with Rebertson and other company
personnel Youngberg was given encouragement on several occasioms
that he could expect to be granted a leave request for the

purpaese of overseas travel,
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POINT II
Bogdin the head of the department in which Youngberg wrked
appraoved the Ieave request with the comments "This: type of Ieave
las been historically granted approvedw. Youngberg was told
that aithough it would hawe to go through the chain of command
that Bogdin wou]ld have the main say, That if he approved it that
it should go through. - .
POINT III
The circumsta ces of others working with or living near
Youngberg who were presently on or who had recently been granted
Ieaves of absences is in clear contradiction to the testimony
of Carlson.
POINT IV
The hearing was conducted in confined- quarters where six
hestile company personnel present had a psychologically
intimidating effect apon Youngberg.
POINT 7
Youngberg was denied access to records that would have
substaniated his contentions that he was set up. Furthermore
Youngberg coulild not have requested such information at the time
of the hearing on Nowvember 2liy, I98I. as he had ne knowledge
before hand as to what testimony would be given By company
representatives. - oo L
POINT VI
Shields gave testimony before the hearing examiner that
the case concerning the discharge or termination of Youngberg
concerning his employment with Kennecott was in the grievance
proceedure and was pending an answer at that step. This would
Sponsored by the S.J. Quinney Law Library. Funding fa=ditization provided by the Institute of Museum and Library Services
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ternd to influence the hearing examiner toward denying benefits
for unemployment compensation since his job status with the
company was currently under review through the griévance
proceedure,
POINT VII
Doug Haun a fellow switchtender to Youngberg out of a total
of fifteen had recently returned from a Ieave of abserice
and was soon going to leave employment with Kennecottb.
POINT VIII
Umsual pressures and harassments were being placed
.cnr TYoungberg so bthat he would feel cempelled to complete
his travel plans. Company personnel were zbusing Youngbergs
senority'rights=invthé placement of job assigmments abt the
nine.
POINT Iﬁ
The apcealant was not given proper time and comsideration
to cross examine the witnesses, Carlson in particular.
POINT X
The contradictory nature of Carlsons testimony would
at the very lieast test the imagination of any impartial
gbserver as to his credibility. Cleose examination of the
changing character of his testimony would have to leave many
unanswered questions therefore tle board acted arbitrarily,

capriciously and unreasonably in denying Youngberg benefits.

,!)-
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CONCLUSION

I. Youngberg was encouraged to proceed with his Ieave

request with the expectation that it would be granted.

z 2, The department head approved the leave request with

the comments "This type of leave nas been historically grantedm,
3+ Others working with and living next door to Youngberg

had recently been on leave redquests,

lte The confiming quarters of the small hearing room
where six hostile company representatives were present
had an intimidating effect on Youngherg.

Se The truthfullness of Y oungbergs tesfcizﬁony could: be
verified by infamation requested which evidence he was denied
access t0.

6. The hearing examiner was undully swayed by testimony
that Youngb-ergs; employment status was under review,

7. & fellow switchtender to Y oungberg had recently
returned from a leave of absence.

8. Umusual pressures were placed on Youmgberg by company
personnel so as to compel him to go through with his travel
plans.

9. Time for sufficient cross: examination was not allowed.

I0. The beard acted arbitrarilly, capriciously, and

unreasocnably.

-7-
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MAILING CERTIFICATE
I hereby certify that I mailed two true and correct
copies of the foregaing Brief of Petitioner to David L. Wilkinson,
Attorney General, State Capitol, Salt Lake City, Utah 84II%4,
and to Floyd G. Astin and K. Allan Zabel, Special Assistants
Attorney General, The Industrial Commission Of Utah, Department
of Employment Security, IT4 Social Hall Avenue, Salt Lake City

Wtah 84147, postage prepaid, on this =e--=day of August, I982.
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