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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,
Case No. 20000884-CA
Vs.
MANUEL ERNESTO SAMORA, Prionity No. 2
Defendant/Appellant. :

BRIEF OF APPELLEE

JURISDICTION AND NATURE OF THE PROCEEDINGS

Defendant appeals from a sentence for attempted joy riding with intent to
temporarily deprive owner, a class A misdemeanor, in violation of UTAH CODE
ANN. § 41-1a-1314 (1997) and UTAH CODE ANN. § 76-4-101 (1973), in the Third
Judicial District, Salt Lake County, the Honorable J. Dennis Frederick, presiding.

This Court has jurisdiction pursuant to UTAH CODE ANN. § 78-2a-3(2)(e)
(1996).

ISSUES ON APPEAL AND STANDARDS OF REVIEW
1. Should this court adjudicate the merits of defendant’s appeal, where

defendant is a fugitive from the law?



This is a question of law, reviewable for correctness. See Hardy v. Morris,
636 P.2d 473 (Utah 1981).

2. Did the trial court err when it found that defendant, who had notice of his
sentencing hearing and was free to attend, was voluntarily absent?

Sentencing decisions are reviewed for abuse of discretion. See State v.
Rhodes, 818 P.2d 1048, 1049 (Utah App. 1991). Review of factual findings is for
clear error. See id. Whether a defendant has voluntarily absented himself is a
question of fact reviewed for clear error. See Johnson v. State, 604 S.W.2d 927,
929 (Ark. 1980) (finding of voluntary absence not “clearly wrong”); Frost v. United
States, 618 A.2d 653, 657 (D.C. 1992) (finding of voluntary absence not “clearly
erroneous”); cf. State v. Reed, 992 P.2d 1132, 1133 (Ariz. Ct. App. 1999) (review of
voluntary absence determination for abuse of discretion”).

3. Should this Court adopt the novel rule, not asserted below, that a trial
court may only sentence a voluntarily absent defendant if he was previously warned
that sentencing could proceed in his absence?

This is a question of law, and review is for correctness. Rhodes, 818 P.2d at
1049.

4. Did the district court have an affirmative duty to expressly solicit
information in mitigation, where defense counsel was present, but made no request

to present information and did not object to sentencing without it?



A question of law, this issue is reviewed for correctness. Id.

5. Did the trial court abuse its discretion when it sentenced defendant to the
statutory indeterminate term?

An appellate court “will not reverse or modify a sentence prescribed by law
unless it is clearly excessive or unless the trial court abused its discretion.” State v.
Gerrard, 584 P.2d 885, 887-88 (Utah 1978). “The appellate court can properly find
abuse only if it can be said that no reasonable man would take the view adopted by
the trial court.” Id. at 887.

STATEMENT OF THE CASE

On April 18, 2000, defendant was charged with unlawful control over a motor
vehicle with the intent to temporarily deprive the owner of possession, a third
degree felony, in violation of Utah Code Ann. § 41-1a-1314. On August 8
defendant pleaded guilty to attempted unlawful control over a motor vehicle, a class
A misdemeanor. R. 63:5. The trial judge accepted his plea, released him to pretrial
services, told him to make an appointment with Adult Probation and Parole (AP&P)
for preparation of a presentence report (PSI), and notified him of his sentencing
hearing on September 22, 2000. R. 63:5, 7-8.

Defendant failed to appear at AP&P as instructed. R. 41. Pre-trial services

notified the court that defendant had not reported and they had been unable to



contact him. R. 34. The court revoked defendant’s release and issued a non-
bailable bench warrant for his arrest. R. 39.

Defendant also failed to appear at sentencing. R. 64:2. Noting defendant’s
two failures to appear and the warrant for his arrest, the court found that defendant
had voluntarily failed to appear. Id. The court then sentenced him in absentia to
the statutory one-year indeterminate term. /Id.

Defense counsel timely appealed defendant’s conviction. R. 47. Defense
counsel concedes that defendant’s name did not appear on the jail roster for Salt
Lake County on the day his opening brief was filed. Br. Aplt. at 25 n.4. Defendant
is apparently still at large, as the district court docket does not indicate a subsequent
recall of the bench warrant for defendant’s arrest. Docket, Third District Court—Salt
Lake, Case No. 001906887 (Addendum, attached).'

STATEMENT OF FACTS

According to the probable cause statement, defendant was at his girlfriend’s
home, became drunk and angry, and drove away in her car without her permission.
R. 3. Defendant’s relative telephoned the following day and gave the girlfriend the

vehicle’s location. She then retrieved the vehicle. /d.

'The State requests that this Court take judicial notice of the trial court docket in
this case as permitted by Rule 201 of the Utah Rules of Evidence. See Riche v. Riche,
784 P.2d 465, 468 (Ut. App. 1989) (court “may take judicial notice of the records and
prior proceedings in the same case”); Mel Trimble Real Estate v. Monte Vista Ranch, Inc.,
758 P.2d 451, 456 & n.4 (Ut. App. 1988) (appellate court may take judicial notice to
affirm).



SUMMARY OF ARGUMENT

1. Defendant is a fugitive from justice. He is not entitled to call upon this
Court to decide his appeal.

2. The trial court properly sentenced defendant in absentia. Its finding that
defendant was voluntarily absent is not clearly erroneous.

3. A trial court may properly sentence a voluntarily absent defendant even
though he has not been wamed that sentencing may proceed in his absence.

4. Although a trial court must allow defense counsel to present mitigating
information, the court has no affirmative duty to expressly solicit mitigating
information or request that defense counsel make a presentation.

5. The trial court properly exercised its discretion when it sentenced
defendant to the statutory term. Defendant has pointed to no relevant information
the court failed to consider. Further, defendant has not demonstrated that the
sentence was one that “no reasonable man” would have imposed.

ARGUMENT
Point I

Defendant, a fugitive from justice, cannot call
on this Court to decide his appeal.

Defendant argues that the trial court erred when it sentenced defendant in
absentia and requests that this Court vacate his sentence. Br. Aplt. at 14, 31.

Defendant, who was free on release, did not appear at sentencing and has not



subsequently appeared. Although the court has issued a bench warrant for his
arrest, he remains at large. Because defendant is a fugitive from justice, this Court
should decline to adjudicate his claims.

Under “the settled rule of Hardy v. Morris,” a fugitive defendant “places
himself beyond the reach of the judicial system and any ruling cannot be enforced
against him; therefore, he should not be allowed to pursue an appeal while out of
custody.” State v. Tuttle, 713 P.2d 703, 704 (Utah 1985) (citing Hardy, 636 P.2d at
473).2 “The dismissal of such an appeal is justified on the theory that the [fugitive]
should not be allowed to reap the benefit of a decision in his favor when the state
could not enforce a decision in its favor.” Hardy, 636 P.2d at 474.

Defendant, who was conditionally released to pre-trial services, did not appear
for either preparation of his presentence report or for sentencing. While a bench
warrant for his arrest has issued, defendant is still at large. Assuming he remains at
large, he cannot claim the privilege “to call upon the resources of the Court for
determination of his claims.” /d.

Defendant states that Turtle “call[s] the holding of Hardy into question.” Br.

Aplt. at 27. It does not. Tuttle merely held that a defendant may be entitled to

2 Similarly, in the federal courts, “[i]t has been settled for well over a century that
an appellate court may dismiss the appeal of a defendant who is a fugitive from justice
during the pendency of his appeal.” Ortega-Rodriguez v. United States, 507 U.S. 234,
239 (1993).



reinstatement of his appeal after he has been returned to custody.’ Tuttle neither
rejected nor undermined Hardy’s rule. The Tuttle court simply stated that “[o]nce
Tuttle was returned to custody, this Court’s power again extended to Tuttle and the
rationale of Hardy no longer applie[d].” 713 P.2d at 704. In the case at bar, in
contrast, defendant has not been returned to custody, and the rationale of Hardy
therefore does apply.

Defendant also attempts to distinguish Hardy, where the defendant was an
escaped prisoner, from this case because here “[defendant] has not escaped . . . .
[defendant] simply did not appear at sentencing.” Br. Aplt. at 28. Further,
defendant argues, Hardy escaped after he had initiated his appeal; defendant’s
appeal was initiated during his absence. Id.

While the procedural posture of this case differs slightly from that in Hardy,
the difference is irrelevant. In this case, as in Hardy, defendant has “placed himself
outside the control of the judicial system” and “a ruling adverse to him cannot be

enforced.” 636 P.2d at 474. Hardy, in fact, made no distinction between the

3Tuttle rejected the reasoning of State v. Brady, 655 P.2d 1132, 1133 (Utah 1982),
that an escaped defendant had “abandoned his appeal,” thereby foreclosing reinstatement
of the appeal upon his return to custody. Tuttle held that appeals “may be reinstated
unless the State can show that it has been prejudiced by the defendant’s absence and the
consequent lapse of time.” 713 P.2d at 705. State v. Verikokides, 925 P.2d 1255 (Utah
1996), illustrates the exception. The Utah Supreme Court upheld the district court’s
denial of Verikokides’ motion for a new trial, despite his argument that the loss of a trial
transcript made meaningful appeal impossible. Id. at 1255. Any loss of a meaningful

appeal was the “unavoidable result of his long absence from the jurisdicition.” Id. at
1258.



appeals of criminal defendants who fail to surrender themselves after they have been
freed on bail and those who escape, citing and quoting from cases in both postures.
See id. (citing Molinaro v. New Jersey, 396 U.S. 365, 366 (1970) (failure to
surrender after release on bail) and Golden v. State, 243 S.E.2d 303, 304 (Ga. App.
1978) (escape)).

Finally, defendant argues that State v. Moya, 815 P.2d 1312 (Utah App.
1991), supports appellate review of Samora’s claims. Br. Apit. at 28. It does not.
Moya, which addressed a unique and convoluted factual scenario, is wholly
distinguishable. Nothing in the Moya record substantiated the claim that Moya was
a fugitive from the Utah justice system. 815 P.2d at 1313 n.1. Moya never escaped
custody in Utah. /d. Whether he was absent from supervision was “irrelevant”
where “supervision over him terminated by operation of law long before his alleged
fugitive status arose.” Id.

Defendant, on the other hand, is a fugitive from justice. Supervision over him
did not terminate: rather, he did not conform to the requirements of his supervised
release and did not appear.

In sum, Hardy controls this case. Defendant, a fugitive from justice, cannot
call on this Court to decide his appeal. No precedent cited by defendant

distinguishes Hardy.



Point II
The trial court properly sentenced defendant in absentia.
Defendant states that the record does not establish a knowing and voluntary

waiver of his right to be present and defend at sentencing. Br. Aplt. at 15. In
support of this claim, defendant appears to argue that the record does not
demonstrate that he was voluntarily absent. See Br. Aplt. at 15. Defendant’s
argument on this point is a challenge to the court’s finding of fact, and appellate
review is for clear error.* See Johnson v. State, 604 S.W.2d at 929; Frost v. United

States, 618 A.2d 653, 657 (D.C. 1992).

‘Defendant mistakenly relies on State v. Ham, 910 P.2d 433, 438 (Utah App.
1996), for the applicable standard of review. See Br. Aplt. at 2. Citing Ham, defendant
argues that whether he was or was not voluntarily absent should be reviewed for
correctness. Ham applies the correctness standard to the ultimate issue of whether
consent to search has been voluntarily given. Whether consent has been voluntarily given
is not a mere question of fact, i.e., of whether a defendant agreed to a search, but requires
that the court consider whether the defendant’s agreement was sufficiently uncoerced to
be treated as legally voluntary. When reviewing the voluntariness of a consent to search,
the appellate court must balance “the legitimate need for such searches and the equally
important requirement of assuring an absence of coercion.” Schneckloth v. Bustamonte,
412 U.S. 218, 227 (1973). Voluntariness in the context of a defendant’s absenting
himself from trial, on the other hand, requires no review for coercion and no balancing of
competing interests. It is, rather, a mere factual inquiry.

Further, even if the question were a mixed question of law and fact, defendant
could not meet the “plain error” standard applicable for unpreserved claims. Error, if any,
was not obvious for the same reasons it was not clear. Additionally, error is not obvious
where “no settled appellate law” should have guided the trial court. State v. Ross, 951
P.2d 236, 239 (Ut. App. 1997). Defendant has pointed to no Utah precedent suggesting
that a defendant, having notice of his sentencing hearing and released from custody, may
not be found voluntarily absent.



The controlling case in this jurisdiction is State v. Anderson, 929 P.2d 1107
(Utah 1996). In Anderson, the Utah Supreme Court held that a defendant is
voluntarily absent when he receives notice of the hearing and is “free to attend” in
the sense that he is “not incarcerated elsewhere.” Id. at 1110.

The record in this case indicates that defendant had notice and was not
incarcerated. Defendant and his counsel both received notice of the sentencing date
and time at the plea hearing. R. 63:8. Defendant was released from custody on
August 28, 2000, almost a month before sentencing. R. 34. The trial court’s
finding that defendant was voluntarily absent is therefore not clearly erroneous.

Furthermore, in determining whether a defendant is voluntarily absent, this
Court has implicitly held that its review of a trial court’s voluntariness decision may
extend to evidence developed subsequent to the trial court’s ruling. See State v.
Wagstaff, 772 P.2d 987, 988 (Ut. App. 1989) (reviewing affidavit filed with motion
for a new trial eight months after trial in absentia). This approach is also consistent
with the express holdings of other jurisdictions. Reasoning that the validity of a
trial court’s voluntariness decision will be clearer in hindsight, these jurisdictions
hold that appellate courts may consider evidence not before the trial court. See, e.g.,
Moore, 670 S.W.2d 259, 261 (Tex. Crim. App. 1984) (en banc). To exclude post-
ruling evidence would make it difficult for a defendant to show involuntary absence

when moving to correct an illegal sentence. See id. Likewise, to preclude such

10



evidence would hinder an appellate court’s ability to accurately review the trial
court’s finding of voluntariness. See id.

In the instant case, post-sentencing entries in the district court docket
demonstrate that defendant has made no effort to contact the court to explain his
absence. See Docket, Third District Court—Salt Lake, Case No. 001996887. The
court’s bench warrant, issued on September 20, 2000, remains outstanding.

Finally, Anderson implicitly holds that a defendant who has notice and is not
incarcerated carries the burden of proffering some “sound reason” to support a
contention that his absence was not voluntary. 929 P.2d at 1100; see also Wagstaff,
772 P.2d at 990) (“If [defendant’s] absence is deliberate without a sound reason, the
trial court may start in his absence.”). Anderson’s implicit holding is consistent
with precedent in other jurisdictions expressly holding that a defendant, having
notice of his trial or sentencing proceeding and not incarcerated, has the burden of
at least proffering some evidence that his absence was involuntary. See United
States v. Marotta, 518 F.2d 681, 684 (9™ Cir. 1975) (stating that where defendant
knew trial date and where no evidence suggested an enforced absence, defendant
“ha[d] the burden of going forward and offering evidence to refute the
[voluntariness] finding of the trial court”); State v. Worthy, 583 N.W.2d 270, 277
(Minn. 1998) (holding that a “defendant bears the burden of showing that his or her

absence from trial was voluntary”); State v. Cotton, 621 S.W.2d 296, 298 (Mo. Ct.

11



App. 1981) (“When a defendant is free on bond and does not appear at the time
specified, it is presumed, until established otherwise, that his absence is voluntary
for the purpose of deciding whether he has waived his right to be present at trial.”);
Moore v. State, 670 S.W.2d at 261 (“Absent any evidence from the defendant to
refute the trial court’s determination that his absence was voluntary, we will not
disturb the trial court’s finding.”).

In the instant case, defendant had notice and had been released from custody.
He did not, however, proffer any reason for his absence from sentencing. He did
not meet the burden of going forward to present some “sound reason” for his
absence.

In sum, the trial court did not clearly err in finding defendant voluntarily
absent. The record demonstrates both that defendant had notice of sentencing and
that he was free to attend in the sense that he was not incarcerated. Evidence
developed after sentencing supports the trial court’s finding. Finally, defendant did
not, either at sentencing or at any time thereafter, proffer a reason for his absence.
Nothing in the record suggests that defendant’s absence was involuntary.

Point III

A trial court may sentence a voluntarily absent defendant even though
he has not been warned that sentencing may proceed in his absence.

Defendant argues that sentencing cannot proceed, even though a defendant

may be voluntarily absent, unless he has been warned that he can be sentenced in

12



absentia. See Br. Aplt. at 15. Defendant asserts that a knowing and voluntary
waiver of the right to presence is not possible without a warning. See id.

To establish plain error, as defendant must since the claim is unpreserved, he
must show that (i) an error occurred, (i1) the error was obvious, and (ii1) the error
was harmful. See State v. Dunn, 850 P.2d 1201, 1208 (Utah 1993).

Error, if any, was not obvious. “Utah courts have repeatedly held that a trial
court’s error is not plain where there is no settled appellate law to guide the trial
court.” See State v. Ross, 951 P.2d 236, 239 (Utah App. 1997). No Utah precedent
imposes a warning requirement.

In any event, no error occurred. Defendant’s insistence on a warning
requirement is, in fact, inconsistent with Utah precedent. Anderson details the Utah
law controlling waiver of the right to presence. Under Anderson, voluntary
absence—absence after notice where the defendant is free to attend in the sense that
he is not incarcerated elsewhere—effects a waiver. “[A] defendant not accused of a
capital crime waives his right to be present at sentencing by voluntary absence.”

Anderson, 929 P.2d at 1110. No warning is required.’

*Defendant attempts to distinguish Anderson, arguing that no warning was required
because of its unique procedural posture. The court, however, never entertained the
possibility that a warning might be required. Rather, the Anderson court explained how,
under the unique circumstances surrounding the case, sentencing was permissible without
actual notice to defendant.

The propriety of sentencing in absentia arose in the trial court after Anderson
moved for permission to leave the state to visit his parents. The court granted his motion
upon Anderson’s written and oral agreement to be tried in absentia should he fail to
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The Anderson holding relied on and is consistent with the Utah Rules of
Criminal Procedure. Rule 22(b) states: “On the same grounds that a defendant may
be tried in defendant’s absence, defendant may likewise be sentenced in defendant’s
absence.” Rule 17(a)(2) details those grounds: in non-capital cases, “the
defendant’s voluntary absence from the trial after notice to defendant of the time for
trial shall not prevent the case from being tried and a verdict or judgment entered
therein shall have the same effect as if defendant had been present.”

Neither Anderson nor the Utah Rules of Criminal Procedure make waiver
contingent on defendant’s having been warned that he may be tried in his absence.
Further, public policy considerations militate against requiring a warning.

Anderson explains some of the practical considerations that favor sentencing
in absentia. These include the possibility that “a defendant might . . . absent himself

for years,” during which a judge might go on to other assignments or retire, trial

appear for trial. Anderson failed to appear and was tried and sentenced in his absence.
929 P.2d at 1108.

On appeal Anderson admitted waiving his right to be present a trial, but objected
to his sentencing in absentia. He argued that the sentencing procedure violated his rights
to due process and to allocution. On review, the Utah Supreme Court held that he had
voluntarily absented himself and waived his right to be present at sentencing. After
explaining that a defendant must generally have notice and be free from custody, the court
held that Anderson, who did not have notice of the sentencing proceeding, had
nevertheless waived his right to presence by his voluntary absence. The court found that
Anderson’s lack of notice was attributable to his own misconduct. “Had he maintained
contact with pretrial services and with his attorney, as was his duty, he would have known
of the sentencing date.” Id. at 1111.
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records could be lost or destroyed, victims might move, or trial counsel could die.
See Anderson, 929 P.2d at 1111. At the very least, “it would be a waste of judicial
resources to repeat a sentencing hearing simply due to [a] defendant’s caprice.” /d.

The result defendant seeks, 1.e., a ruling that sentencing cannot proceed for
lack of warning, could force the trial courts to deal with every one of the practical
problems that Anderson sets forth. Should a court inadvertently fail to give a
required warning, a defendant could simply choose not to attend—for whatever
reason—and thereby foreclose, at least until his apprehension, further proceedings in
the court.

Defendant argues for a warning requirement relying on United States v.
McPherson, 421 F.2d 1127, 1129 (D.C. Cir. 1969). Defendant argues that
Anderson’s reliance on McPherson requires that defendant be given notice, or
warned, that sentencing will occur even if he does not appear. Br. Aplt. at 8.
Anderson, however, merely relied on McPherson for the proposition that a
“defendant must have notice of proceedings.” Anderson, 929 P.2d at 1110.

Furthermore, McPherson was effectively overruled by Taylor v. United States
(Taylor II), 414 U.S. 17 (1973). McPherson, who was released on bail during trial
and failed to return, was tried in absentia. On appeal, the appellate court reversed,
holding that McPherson may not have intentionally relinquished his right to be

present, testify, and confront the witnesses against him. Because he had not been

15



warned that trial could continue without him, the court vacated the judgment and
remanded for a determination of whether McPherson knew in fact that trial could go
on without him. 421 F.2d at 1130-31.

The dissent argued that the issue was not whether McPherson knew that trial
could proceed in his absence, but whether he knew he had a right to be present and
waived it. Id. at 1131.

In United States v. Taylor (Taylor 1), 478 F.2d 689 (1* Cir.) (aff'd, 414 U.S.
17 (1973)), also a case where the defendant absented himself mid-trial, the appellate
court adopted the reasoning of the McPherson dissent. If a “defendant knew or
should have known that he had a right to be present, his voluntary absence . . . [is] a
waiver of that known right.” Id. at 691 (internal quotation marks omitted). No
warning that sentencing will continue in a defendant’s absence is necessary because
“[t]he very statement that a trial will continue or commence at a fixed time, when
coupled with knowledge of one’s right to be present at trial, implies that the
continuation of the trial, at least in non-capital cases, does not depend on his
presence.” Id.

The United States Supreme Court granted certiorari in Taylor and affirmed.
The Supreme Court, like First Circuit Court of Appeals, rejected Taylor’s argument
that “his mere voluntary absence from his trial [could not] be construed as an

effective waiver . . . unless it is demonstrated that he knew or had been expressly
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warned by the trial court not only that he had a right to be present but also that the
trial would continue in his absence.” Taylor II, 414 U.S. at 19. Like the court
below, t<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>