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Case No. 8740

IN THE SUPREME COURT

S
of the mif’ e
STATE OF UTAH " o
S Y
REX HOLLAND W

REX HOLLAND, Administrator with
the Will Annexed of the Estate of
JOHN G. HOLLAND, Deceased,

Plaintiffs and Appellants,

—VS.—

ARTHUR E. MORETON, ETHEL T.
MORETON, also known as E.T.
MORETON, JOHN R. MORETON,-
also known as J. R. MORETON,
ROSE ANN P. MORETON, SUSAN
MORETON TEVIS,

Defendants and Respondents.
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Clerk, Supreme Court, Utah
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&WXTK@HM& Wmﬂﬁ@ ﬁﬁ FOINTE Wﬁﬁ ASD AR~
GUEL IN RESPOBURET IEF AT PAGES INDICATED
DELOWS

BB LAv OF fHE CASE AND RiS ADJUDICATA, PAGES
30X, OF RESPONDENTSY BRISP, AND PARA-
YORDERTS WW% l”‘% DIRBCIED

VBRBECT. im%}/j7

the plaiatiff contends, as he did on his forwer
appsal, that the total purchase prize paid by Col-
uabis was mot sade known to him. However, that
ithough now ouly ous of the

sonrt, costrary to such contention, &8 the very

the sase ca that lesue, wiich slene should be
dociaive of this case regardless of whether the de-
siaton nuw be deeasd right or wroag, and it cannet
again be litigated. Stats v. @rwda, 103 UL, 35§, et
Pe 433, 120 Fae.(2d4) 3853 av 303 Basi Mill Creeu
water Co, v. Salt Lake City, 208 Ut. 315, 159 pee.
(2d) 863, av p. 6605 MeCarthy ve. State, 1 Utah (34)
305, 345 Pac. (34) 387) Pensiner ve. Asericen
Pinsacs Co., mum cs. au;.h 74 Pac. (24) 253,
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Li / v Ser //u/ l //1 ,Sm L1/)/ ary.
.\/Iua' g , may contain errors.




Todhunter va. Ssith,(Cal.), 18 Fac. (24) 916,
at page 91i; Farmers FPruit Grovers Bank
bavia, (Gre.), 184 ¥ae. (3€) 275, 2t pege 3793
Jobusea ve. Gillett, (Okla.), 168 Fao. 1033;

ubarton ve. Zenger, (Kan.), 160 Pas. (2¢) 287
gel, (Cal.}, 237 Pac. (34) 1343
Caraway vo. Gvarsholser, (Gkls.), 77 Pas. (2d)

§84y wilson ve. Leo Evans Urillisg Ce., (Okls.),

33i Pac. 330 King wa. Fauly, (Cal.), 115 Pac.
6573 Tally ve. Ganahl, 90 Pes. 10493 15 C.J. 940,
953 and 9535 38% Am. Jur. § 371, pages 402 and 415,
and § 375, page 423.

*It is a Tundavental primciple of juris-
pradence that material Taets or gquestions which
were is issus in & forser action, and were there
pduitted or judieisliy detersinsd, sre vonclue
sivaly ssttled by a judgeeat rendered theredn,
snd that such favts or guestions become ros judi.
suts and amay not agein be litdgated in a subse-
guest action botwesn the sams gartdes or their
privies, regavdless of the forn the issue may

- take in the subsequent actien, whether the sube
segueat action dnvolves the saus or & 44fPerant
fure of proceediag, or whethar the second sotion
is upon the sams or Aifferent cause of soties,
subjeoct mettor, elaim, e domsnd, 29 the carlier
sution. In auch cases, &% is plso ieseterisl
that the twe sctions are based on diPferent

gronuds, or tpled on Jifferent theories, or ipe
stituted for differest purpsses and seek dif.

R o on 07, B 0 . il IR T B
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SHEBRE THE PARTINS HAVE REDUCED THRIR AGREEMENT 70
WRITING, XT CARNOT BE CONYRADYCTED, ALTERED, ADPED
TO OR VARIRD, BY PARDL OR ﬁxxuzxame EVIDERCE.
(m;). Br. P 33,
gphrain Theater vs. Hawk, 7 Ut. (34) 163, 321 Psc.
(2d) 2213 HoCornmick ve. Levy, 37 Ut. 134, 100
rac, 650,

In the case of Hudson vs. Texas Gulf Sulphur Ce.
(Cir. Ct. of App. 3nd Cir.) 72 Ped (2d4) 2351, the
court salid at page 254: |

sTthe sppellanta were nwt in & fiéaﬁﬁry ulaﬁm-

ship with reference to¢ the sals of tm property
after the delivery of the options on Desember 17,
1918, if indeed the Tiduciary mm;tm which a:m
sxiat were act tersineated on Septesber 3, 1918,
The ¢pticas aade ne provisions i’w m;r suns to
be paid other than those stited therein. o an-
bigaity exists as to the teras thereof, and parol
svidencs cannot vary them. Richardson v. Hard-
M 1646 .5, 252, 1 3. cs. 313 27 L. B4, 1‘5
wmm Salt Co. v. Mulkey, 13§ F. 739 (C.€. A.
) ¥itehill v. Lﬁﬁ‘ 347 ﬂ»’!- 3?7; 160 N.8.

s 08 A, L. B, 239. The considerations named
fw the option en December 27 Mlﬁ, showod sub-
stantial prefits for the appel. 8. By their
torms, when ascepted, nbuwmlm wars created
which were binding aupon the appellasnts. Patrick
;senn‘mﬁ’ 149 U.8. ‘11’ 13 31%& gll‘ 37 L. aﬂ‘

"whatever may have been the ﬂm:&aw' wmgmtm

botwoen Snyder and the sppellants whon the appel-
lants knowingly gave these mim to &nmr the
iaterests were sold oaly after iatione nm

appellants and with their approwsl. They have
binding ferce and effect upen the appellsnts, ®

Sponsored by the S.J. Quir nd Library Ser
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APPELLANTS RECOGNIZED THE RELATIDNSHIP ARISING
FROM THE OPTION BY THEIR LETYRRS YO COLUMBIA XRON
MINING COMPANY, AND BY THRIR ACTS AMD CONDUCT IN
30 COMBTRUING THE SAME. (Reasp. Br. pp 73 to 76
Roberts v. Tattle, 36 Ut. 614, 185 Fec. 916; Copp
v. Longstreet, (Colo.), 38 Psc. 801; Saith va.
Blodgett, (Cal.), 301 Fec. $584; Cooke vs. LaVina
Lant Co., Cal.), 39 Pac. (24) 4S4.

THE DISTINCTION BETWESN AN OPTION AKD AN AGBNCY.
FOLLOWING CASESs '

Robison vs. Leston Kldredge & Co., (Cal.), 38
Pac. 798 Smith vs. Blodgett, 201 Pac. 384; Syneott

v, Sbhauah

ghnesay, (Xds.), 7 Pac. 82; Tufts vs. Hann,
(Okia.), 126 Pac. 1027, |

BAGENC T~ebption contracts for purchase of
land sad contracte of agency are distinguishable,
and while & partionlar cuniraet may be diffi-
cult to classify, the dietinetion, in principle,
iz clear. An option to purehase certain roa
ostats on given torms within & specified time
does not aake the holder of the option an agent
of the owner, but rather crestes the relation-
ship of vendor and purchessr, but a coutraet.
suthorizing one tu sell land fer the owner on
prescribed terns for & comsission, crestes an
agency rather than an eption. The relation ig
to be determined by the contract bhetween the
poartine expressing their intentdon, slthough
their own desigeation of it is entitled te scume
Wﬁo” 2 Colelie page 1@3‘0 ‘
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The appellant recognised the saistence of the
opbion by his latters te mt of as late o
date as Septembor 16, 1948, (Reap. 8r. p. 15}, and
by his letter to Dr. Mathedius of Septomber 14, 1948,
Ex,. ?"“1‘, MW. v, Wﬁ&iﬁg ¥ A 33)

THE INTERPRETATION OF THB INSTAUMENTS WAS A MATTRR
OF LAv FOR DETERMIBATION BY THE COURT AND NOT A
QUESTION OF PACT FOR THE JURY, THIS wAS CONCEDED

BY APPELLAKTEY COUBBEL, MR. ROBERTE. (K. 2153 Reap.
Manti City Saviags Bank v. Petersen, 33 Ut,. 209, 93
237, § 36%; Cumsings v, Nislson, 32 Ut. 157, 139
Pac. §19; Sachs ve. Blewstt, 185 ¥.8. 334; dreening
va. Gosetie Wiﬂ@i&ﬁ Co., (mﬁw;g 88 rac. {N}
ﬁéﬁg-%ﬁ 864,

APPELLANTS MAVING FAXLED 20 PROVE AGRNCY
COURT RULED COMRECTLY IN DIRECTING A VERDI
Binten wa, Keefs, (Cal.), 27§ Pac. $03; lLewis B.
wood Realty vs. Greer, {Dkla.), 230 Pac. 235,
Blliott v. Mutusl Life Ins. Co., (Okls.), 91 Pse.
(3‘) 7‘6} 53 m- Jar, ‘s a??' B 3%»

THE RELATIUAGHIP OF THE PARTIES WAL THAT OF TENAWTS
IN COMMON. X0 TRUST RELATIONSHIP WAS CREATED THERR
BY, AND BACH HAD THE RIGHT TO0 SELL HYS OwN INTRREST.
‘“m. L ) e

Maci g

provided by the Institute of Museum and Library Services
by the Utah State Library.




garner va. Anderson, 7 We. 3553, 249 rac. 4943
rhillips wva. Hosssteke Cons. Placer Miniag Ce.
(Wov.), 273 Pas. 657. | .

In Lichtenberger va. Sewhouse, 41 Ut. 21, 123
Pas. 634, this sourt, st page §27, established the
spplicable raule of law under the circumstances sx-
isting in this case in the follewing Lnngungs |
wm mﬁ@ M ﬁxmm%w W@

 gones rale § s rogerd io Wmly illog~
tmem m 38 ﬁw 73, m ﬁm following language:
jm common Ay wxawmt ﬁﬁ.eﬁ aamw mm
g m thﬁ thes, %m:ir hed &, m@*wm
Wmm%wu, and assizos, are as Miading an
if betuween mvmﬁm M’ my do not stherwise
WMM with tzhu, wf %wmw in
ommen, and the p ghts of the respective pa
amﬂ.&y, ﬂw P P

RATIFICATION OF ACT OF ALLBG
p. 63)

Pepot Realty Syndicate ve. Lnterprise Brewing Co.,
(ore.), 171 Pac. 333; V. &, Doad & Fioance Ce. v,
Mutual Building & Lean, 50 Us. 48, 13 Pac. (24)
758, at 761,

ed by the S J. Quin Law Library. Funding for digiti: / ided by the Institute of Muse and Library Services
L//?/'z//‘\ Services and Technolo, g Act, / [/ the Utah S e Libra
Machin ed ()( R errors.

ED AGEXNT. (Resp. Br,




THE YIME OF THE ALLEGED DYSCOVEBRY WAS CORR :
DECIDED ADVERSELY TO THE AFPELLANTS AS A Mma

OF LAW. (Resp. Br. pp. 77 to 79 inel.)

dibson va. Jenson, 48 Ue. 348, 158 Pac. 4365 37

€.J. 18373 State of Montana ve. Heeser, (Memt.),

327 Pac. p. §19; Lasby, et al., vs. Durgess, (Hemt.),
289 Pac. 10235, at page 10333 Lady Washingten Conm.
Co. v. Wood, 113 Cal. 428, 45 Pac. §09, at page

8103 Ray, ot ux va, Divers, et ax, (Homt.), 264 Pac,
6733 Montgomery vs. Gilbert, (Mont.), 108 Pae.

{(3d) 6103 Commolidated Reserveir & Fower va. HSoars
norough, (Cal.), 16 Pac. (2d4) 268; watson v. Carmelita
137 Pac. (23d) 7573 Nighbert ve. Picst Matiensl Bamk,
(Cal,), 79 Pac.(2d) 1105) Bainbridgs ve. Stoner,
(Cal.), 106 Pac.(3d) 4233) Phelps ve. Gray, (Cal.),

141 Pac.936; Easton va. Geller, (Cal.), 3 Pac.(2d)

743 Douglas ve. Douglas, (Cal.), 238 p. (2d) é03,

at 6053 Hearied v. Hearioed, (Wash.), 29 Pac. (24)

323; Smith vs. Rector, (Kau.), 10 Pec. (2d) 1077;
Prisbes vs. Cobura, (Mont.), 53 Fec. (2d) 883,

Kelly ve. Longan, (Cal.), 53 Pac. (2d4) 971, at 973. \_‘

THE THAEE YEBAL SATATUTE OF LIMITATIONS APPLIES TO
A COMSTRUCTIVE TRUST. (Resp. Wr. p. 81)

Jones vs. WM" mm L4 *ulum Lo., 56 Ut. 499,

red by the S.J. Quil LL/ I-//[ / ided by the Ins
L/ v Ser nd Technology Act, ///L/S L/

.,”:“”%wu#mﬁt, 228 Pao. (2d)




6035 54 C.J.8. p. 153, and p. 1693 Guerin vs.
Americen Smelting & Refimiag Co., (Ariz.), 336 Fac.
634; Rooves ve. John Davis, 3 Pae. (24) 733; Deehes
vs. James, (Ment.), B Fac. (3d) 803; Malone vs.
Young, & Pac. (34) 912; Borthel vs. Barth, 81 Pac.
(3d) 193 Bainbridge va. Stener, (Cal.), 106 Pac.
{3d) 42; iNeetrvs..Holmes, (fup. Ct. Cak.), 154
Pac, (2d) 8354, Is applicable to Mtorameys, 34 Am,
Jur. p. 299, § éﬁg’.l‘eeter V. Browﬁ(iszash.), 228 P.291.
it is Mﬂy hold that mere fi@m&mvv o

will not per se prevent the rumming of the

statute.” 54 C.J.8. p. L¥i, |

There is a olsar distincticn between the case
of Rauss Zscuritics Co. va. Taylor, 11§ Ut. 2413
236 Pac. (3d) 111, which iavelved the breach of
a fidusisry duty grising ander contract and an
sstion for relief om the ground of fraud snd mistaie,
ss i3 pointsd out in the case of Taylor Dres. ve.
Surden, ot &l., 112 Ut. 4§36, 185 rec. (34) 995, and
also in the fellowing cesem: Commen 3cheol Dist,
ve. Twin Palls Bk, ¥ Tr. Co., (Ida.), 12 Pac. (24)
7743 Thomas v. Riohter, (wash.), 153 Fac. 333, at

Pe 128: Cammc)idated ie
1%




Searborcugh, (8. Ct. Cal.), 36 Pae. {3d) 368; Haley,
ot al,, va. Santa Pe Land Imprevessnt CLo., (Csl.),

42 rac. (3d) 1078; Bell vs. Sayley Bros. of Cal.
(Cal.), 137 Pac. (2d) 662, at 666) Tognazsini v.
Tognasnini, (Cal.), 271 Pac, (3d) 773 Redpeth v,
Asgaard, (Cal.), 16 Pan. (2d) 998; Foy ve. Greenwide
{Ken.), 206 Pac. 333.

Holland vs. Columbia Irem Mining Ce., 4 Ut. (3d)
363, 393 Pac. (34) 700; lLavine wa. Whitehouse, 37
e, 26¢, 109 Pac. 23 loftis ve. Pacific Hutual
Life Ins. Co., 38 Ut. 3523, 114 Pac. 134; Taylor vs.
Moore, 87 Ut, 493, 51 Pac. (34) 223; U. 5. Dond &
Finance Corp. we. Estionsl Bldg & Loan, 50 Ut, 62,

12 Pac. (34) 758; 7613 54 Am. Jur. 358, § 403) 54 Aw,
Jur. pp. 4778, § 378, alse pp. 446<7; Leon va.
Punigas, B4 Ut. 417, 34 Pac. (3d) 699, &t p. 704
Beehee wve. James, (Nent.), 8 Pac. (3d) 803; Tiadell
v, Central Zavings Bk & Tr, Co., (Colo.), & Pas.
(3d) 3135 Coupor va. Hillsboro Gsrden Tract., (Ore.),
152 rec. 488, 31 C.J. p. 1315, § 222, 1 C.2. 971

Ses note: 106 A,L.R, 173y 3ieom v, Goodyens Netalio

1 by the Utah Si

W!Mn P [ P 2o wm w



179 Pac. (3d) 380, at p. 385; Camwreon vs. Cameron,
(Cal.), 199 Pas. {2d) 4433 Tudoer v. American Iav.
Co., {(Okla.), 21 Fac. (24) 1036; Helson v. Boff,
(1da.), 218 Pac. (2d) 3455 Cameren v. Bgom
Co., (Ore.), 399 Pac. 698; 19 as. Jur. pp. 636, 686,
§78; Conselmana v. Horthwest Poultry ¥ Dairy Prod,
Co., (Ore.), 2335 Pac. (3d) 757) Haffner v. First
Sational Bank of Seiling, (okla.), § Pac. (2d) 351;
234 Am. Jur. pp. 33, 34, 36, 45~46; Keylom ve. Inch
(vash.), 35 P. (24) 73; Malimow v. Dorenbans, (Cal.),
135 Pac. (2d) 554; Robison v, Hanley, {(Cal.), 389
Pac. (24) sé0.

anma: cannot ratify that part of the optien
#aﬂm for the pateating of the claima and repu-
diate that portien relating to the sptien. Appellants!
counsel at the mwm stated that he was not attack-
ing the doouments, but was relying wholly om the
theory of sgescy. (R. 311, 626, §65; Resp. ir. PP
90-91}; Hoffite-Vest Drug Co. ve. Lymsman, (Cole.),
50 Pac. 736, at p. 7373 Restateaent of Law of
Apeney, Vol. 1, pp. 224, 330, 236; Restatement of
the law of Torts, Vol. 4, py 4858,
THE TRUST RELATIONSNIF, IF ANY, WAS MEPUDLATED. Loug
PRIOR 70 DB 30, m THE SYATUTR. OF

Luzrwmwww AT & 2200 (Rewp. Br. 1)

st Iav.

*;.a
5@




as the trustee openly repudiates the trust and
asserts an adverse claim to the trust property: 54
C.J.S. 169; Jack Waite Mining Co. v. West, (Ariz.)
101 Pae. (2d4) 202.

Such is the rule of law as established and de-
termined by this eourt. In Woed vs. Fox, 8 Ut, 380,
32 Pac., 48, judgment affd 166 US 648, 41 L ed 1149,
17 3 Ct 1003, this court held unequivocably and in
accordance with the rule established by the 3Supreme
Court of U.3. in the cases cited in its opinion, that
"the law is, that the statute of limitations begins to
run ageinst a claim growing out of a trust from the
time the trustee repudiates the trust, and the chstu
que trust has notice™, and in the more recent case
of Ruthrauff vs. Silver King Western Mining. &

Mili. Co., 95 Ut. 279 , 80 Pac, (2d) 338, involving
a controversy of an alleged trust in mining claims,
this ecourt said:

"One method of repudiation is by publiely or
notoriously setting up a e¢laim incomsistent with
the existence of the trust, # % # The fraud and
wrong by him, {(plaintiff, ), is in itself a repudia-
tion, # # # He cannot in turn perpetrate a fraud on
others by waiting to see if the mine will prosper
as a result of their contributions, not his. Limi-
tations and . laches begin to run frem the time he
knew or by reasonable inquiry might have known the
relevant facts.® | |

‘ In the instant case, the appellant by his letter
to Dr. Mathedius of September 14,1948, (BEx. P-14, Ap-
pendix to Appel. Br. A. 23), recegnized the fact that
respendent was repudiating the alleged constructive
trust, if any such existed. Further, undeniable re-
pudiation was the telegram from the defendant Moreton
to the co-owners of date Oct. 8, 1948, the receipt of .
which was admitted by appeldant (R. 238, 505; Resp. Br.
P. 73) reading as follows:

"Have talked on phone to president of company
twice today bargsining with him for sale of your jin-
terest for your fixed amount in cash and for as much
more as I can get for mine as agreed and as set forth
in our written agreementa I will ke”p you advised,n

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Mus
Library Services and Technology Act, admir >d by the Utah State Library.
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nuainst enforcement of conateustive truat

was also determined by this court

in Jopes Min, Co. v. Cardif? din, & Mill. ﬁﬁo
(1920) 56 Uteh 449, 191 P 436, an sction te
have the defendanta deslared trustees of & cere
toain mining claim for the benefit of the plaine
tiff corporation, wherein plaintiff alleged collu-
sivn botwwen the defendants snd the caly director
of the vompany, to deoprive the cospany of its
interest in the claim, the court stated that in
all sueh cases the statute of limitations commenc~
o4 to run frem the Cime when the complaining party
discovered the wrong complainsd of or from the
time when be was apprised of such facts and cir-
sumstanoes with respesct thersto as would yﬁt %
peraon of ordinasry insmlliﬁmumm and prade
-upan.iu@ﬂﬁyy.‘

THE TRIAL COURT BID ROT BRR IN DIRECTING A VEADICT
BECAISE APPELLANT PAXLED T0 SSTABLISH EACH AND ALL
OF THE POLLOWING PROPOSITIONS MECEBHSAAY TO HIS KRB~
ﬁﬁ?ﬁﬁf& (1) BXISTENCE OF A CONSTRUCTIVE TRUST: (3)

\LLEGED PRAUD, AND (3) THAT PLAINTIPP DID NOT
ﬁxﬁﬁﬁwﬂﬁ YHE SAME WITHINW THE THREZ YDAR PERIOD PRIOR
Te THE COMMENCEMENT OF TUHIS &ﬁfﬁﬁﬁ. {(Roap. Br., Pe 45)
Balloway v, watzel, 58 Ut. 387, 435 Peo. {2d4) 365%;
Jewsll v. Allen, {Okla. 3’ 109 Pac. QM’ 3333‘ Bhapire
Yo MW‘ Life » (cﬁ.), 172 Peec. (M} ?’ﬁSQ &s €.
I 4933 37 €3, 13575 Mamas v. Wp 28 He¥. ’oﬁzj
Tispel v. Southern Kevads Vending Co., (Cal.), 268
Fac. {23d) 10813 Turaan vs. Holmes, (Cal.), B4 Pao.
(2d4) 228; 34 Am, Jur. page 353, § 4513 2 Am, Jur,
Pe 3493 34 Am. Jur. p. 100, § 1223; Beafaldi ve.

Western Loan ¥ Bldg. Co., (Wash.), 145 Pec. (2d) 260;

‘ m 4 QWMQ/ 0y Lm‘lw M o1 8 oz atiq &77 ,1 1111111 6/ ’l' Wll
° v . j%nj\ Sevices and Technology Act, adn, b / e Utc v [ )
Machine-generated QC.




Biok, (Cal.), 157 Pac. 10432; ¥ew vs. Suith, (Kan.),
119 Pac. 380¢; Carpenter v, Hamilten, (Cal.), 63 Pac.
(234) 1397 st 1400; Hest vs. Holmes, (Cal.), 154 Pac.
(3d) 8354.
In the case of Adrian v. Guyette, (Cal.), §8 Pac.
(3d) $88, the court said at p. 99
*The queation was n»luly one of law addreased
to She trisl judge and to be decided by him. In
cases of this kind ﬂ%awﬁ there is no conflict in
the evidengss upon which the determination of a

question of law rests, the deeision is for the
evurt and it should not be asubmitted to the jury.®

In e Bundy's Sstate, 121 Utah 299, 241 P, 24
482, this court seid:

It is true that respoudent was a fiduciary and
88 such ahe ahould have made Full disclosure to

the ¢ourt in regard to hor persomnal wsalth, ippel-
ianﬁa, kauuvar, umra givam nwﬁiﬂa.a?‘thu mmaieiaa.

,Ak *’ el &5 SR .. : : . -»m:b» A " ’“,;J,",;wz e
In viﬁw n» ta Py faata, it ov ah u a& o gxu

trinsioc fread wam ymumtiwm& hy vuayanﬁwmm in re-
gard vo Ffamily allowande,®

THE OPYI0N WAS MEAGED INTU THE CONTRACT OF SaLB,
(“‘Pt d’d‘- 4&)

Aserican Hines & Gamelter Co., (Cols.), 278 Pas. 800,
. |
at p. 803; Patirview Rining Curp. va, American Smelt-

ing & kef. uﬂévgg&?”?mﬂﬂ;mwf % Bog o

g‘
Machir ted-QCR,




ALLEGED INRADEQUACY OF THE COMSIDERATION CANNOY
wmmxmb BY SUBSEJURNT EVENES. (Resp. Br. pp.
80483)
Bullahd va. Columbia Iron Mining Co., 4 Vt. {2d)
303; 393 Pac. (3d) 700; Peck vs. Judd, 7 Ve. (2d)
430, 326 Pac.{24) 71i2; Jones vs. Re-mine 041 Cu.,
119 rac. (2d) 219, at p. 223; Turman v. Holues,
(Cal.), 84 Faw. (2d) 225, st p. 230; Cornsth vs.
Lloyd, (Cal.), 10 Pac. (3d) 1045; Bell va. Spain ,
(0rs.), 222 Pac. 322, at p. 328,

m%mma HAVING AUTHORIEZRD A SALE ¥OR A FIXED
PRICE NET TO THEM, THE RESPONDENTE ARE BNTITLED TO

THE EXCES3.
Allen v, Dailey, (Cal.), 258 Pac. 404, at p. 4063
Wolverton ve, Tuttls, (Ore.), 94 Pac. 961, st p. 9833
Cook ve. LaVina Land Co., {(Cal.), 39 Pac. (2d) 458
fuess va. Baron, (Cak.)}, 17 Pac. (24) 119.
Bsapoctfully subnitted,
8. BAY CHRISTENSEN
QUSTIN, RICHARDS & MATTISON
8y..E: RAY CHRISTENSEN
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