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IN THE SUPREME COURT
of the
STATE OF UTAH

REX HOLLAND
REX HOLLAND, Administrator with
the Will Annexed of the Estate of
JOHN G. HOLLAND, Deceased,
Plaintiff's and Appellants,

—VS.—

ARTHUR E. MORETON, ETHEL T. 7 Case No. 8740
MORETON, also known as E.T.
MORETON, JOHN R. MORETON,
also known as J. R. MORETON,
ROSE ANN P. MORETON, SUSAN
MORETON TEVIS,
Defendants and Respondents.

RESPONDENTS’ BRIEF

Plaintiffs’ (appellants) brief and the so-called “The
Verbatim Testimony,” a separate document, so distort
the record and take so much out of context that we are
impelled to restate the factual premise.

Counsel would attempt to make it appear the issues
herein have already been decided against the defendants
by Holland v. Columbia Iron Mining Co., 4 Utah 2d 303,
293 P.2d 700. The language of Judge Jones, concurred in
by the majority of the Court, is to the effect that nothing
therein contained should in any respect be construed as a
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determination of any of the issues as between Holland and
Moreton. Plaintiffs, however, point with some apparent
comfort to language of Justice Crockett found in the
latter’s supplement to the main opinion and premise the
quote on pages 2 and 3 of their brief with the statement
that the evidence in the instant case is “substantially” the
same as when the corporate defendants were removed
from the action by summary judgment. The premise is
erroneous and is an obvious attempt to persuade the
Court that the task is an easy one and that the previous
reference to Moreton requires no squaring of judicial
opinion with the facts in the instant case. Arthur E.
Moreton, the target in this controversy, was not before
the Court in Holland v. Columbia Iron Mining Co., supra.
The issues involved here have not been predetermined
and plaintiffs’ reference to expressions in the prior opin-
ion as affecting Mr. Moreton are entirely redundant.

STATEMENT OF THE FACTS

On December 20, 1948, Rex Holland, John G. Holland,
Clara S. Holland and Wm. C. Murie delivered their war-
ranty deed to Columbia Iron Mining Company covering
an undivided three-fourths interestinthe M & H, M & H
No. 1 and M & H No. 2 patented lode mining claims and
received $100,000.00. On the same day Arthur E. Moreton
and members of his family delivered their warranty deed
covering an undivided one-fourth interest in the same

property and received from the same source part payment
on an overall commitment to pay $287,500.00 for the same.
These facts are admitted.
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This action was commenced by the filing of a com-
plaint on December 19, 1952, the last day of the fourth
year following the receipt of the money and the delivery
of the deeds to Columbia and four years and approxi-
mately seven months after plaintiffs’ deed to Mr. Moreton
of an undivided one-fourth interest on July 23, 1947.
John G. Holland died on October 9, 1949. On July 28§,
1953, Rex Holland was appointed as administrator of the
estate of John (. Holland, deceased, with Will Annexed.
The statute of limitations, subsections (2) and (3) of
Section 78-12-26, Section 78-12-37 and subsection (1) of
Section 78-12-25, U.C. 4. 1953, are pleaded and relied upon
(R. 155-168). At the close of the evidence defendants
made their motion for a directed verdict (R. 237-242;
950-962).

The verdict of the jury (R. 287-288) was set aside

in accordance with defendant Arthur E. Moreton’s motion
33). The court dismissed the action of Rex
Holland and Rex Holland as administrator as against
defendants Ethel T. Moreton, John R. Moreton, Rose Ann
P. Moreton and Susan Moreton Tevis and dismissed
the action of Rex Holland as administrator against the
defendant Arthur E. Moreton (R. 236, 292-294, 298-299,
960). As the case was submitted to the jury it was the
action of Rex Holland in his individual capacity against
the defendant Arthur E. Moreton (R. 261, 960), upon

the first cause of action of plaintiffs’ amended complaint
(R. 1-12, 960-961). The defendant Wm. C. Murie was
dismissed out of the case by the pretrial order of October
22, 1956 (R. 148-150).
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The first cause of action is to deprive Arthur E.
Moreton of the value of the undivided one-fourth interest
in the mining claims, which interest he received by deed
on July 23, 1947 (XVIII, R. 9) for patenting the claims.
It is alleged that in either the Spring or Fall of 1946 or
the Spring of 1947 Moreton agreed to act as plaintiffs’
attorney in obtaining a United States patent to the min-
ing claims and to act as their attorney and agent in nego-
tiating for and the sale and disposition of said mining
claims, and that said Moreton for said services was to re-
ceive an undivided one-fourth interest in and to the
mining claims (XVI, R. 8-9); that the co-owners were
completely unaware of and had no knowledge regarding
the value of said mining claims, except that there was
some iron ore therein, and were completely unaware of
the value thereof and mistakenly believed that such min-
ing claims were worth much less than they actually were,
which lack of knowledge continued until on or about De-
cember 18, 1951 (XIV, R. 8); that prior to the time the
co-owners signed the various documents Moreton learned
and became aware of the true facts concerning the mining
claims and property and its value and knew that the co-
owners were unaware of the same (XV, R. 8) ; that in re-
liance on the “fraudulent” conduct of Moreton the co-

owners affixed their signatures to a series of documents,
including options, ownership agreements and other docu-
ments, and that said co-owners purportedly agreed to
and purportedly did convey on July 23, 1947, to More-
ton a one-fourth interest in said mining claims, which
interest the Moretons sold and conveved on December

ed by the Institute of Museum and Library Services
by the Utah State Library.
CFFOFS.

Sponsored by the S.J. Quinney Law Library. F
 Servi



5
20, 1948, to the corporate defendants (XVIII, R.9); that
at the vartous times between the spring of 1946 and July
1947 “that the co-owners signed the various documents
hereinabove referred to,” Moreton “fraudulently” mis-
represented to the co-owners that the said mining claims
were worth “much less” than they actually were worth
and “fraudulently’ concealed from them all that he knew
about the actual value of said mining claims and prop-

erty “and thereby obtained their signatures to said docu-
ments” (XIX, R. 9-10).

It is then alleged that by reason of the misrepresenta-
tions Moreton is not entitled to any compensation for any
services rendered in connection with the mining claims
and property (XXI, R. 10) ; that the co-owners, had it not
have been for the conduct of Moreton, would never have
agreed to convey nor would they have conveyed the one-
fourth interest but would have paid Moreton a reasonable
fee for his services, which they allege to be not in excess
of $5000.00 (R. 10-11). In paragraph XXV (R. 11-12) it
15 alleged that the co-owners did not discover or have
any means or reason that they knew of to discover the
alleged fraud until on or about December 18, 1951. The
allegation of damage (XXVI, R. 12) as to Rex Holland
and John G. Holland is two-thirds of $287,500.00, the al-
leged value of the one-fourth interest conveyed to More-
ton.

By the pretrial order of October 22, 1956 (5, R. 149),
the trial court granted a summary judgment as to the
first cause of action in favor of the individual defendants,
giving the plaintiffs leave to move for a reconsideration.
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By the pretrial order (R. 149) the court found “that the
plaintiffs’ claim under count one was that they are en-
titled to all of the proceeds from the sale to Columbia
Iron Mining Company, a corporation, on the theory that
part of those proceeds amounted to a commission for
the sale” (Emphasis ours), and by paragraph 7 stated
that the pretrial order “supersedes the pleadings wherein
they are in conflict with said order.” By a pretrial order
of February 19, 1957 (R. 153-154) plaintiffs’ first cause
of action was reinstated. The trial was conducted on the
pretrial orders mentioned (R. 317).

Before outlining the factual premise we call attention
to the testimony of Rex Holland:

“Q (R.331) When did you first become acquaint-
ed with Mr. Moreton?

A That was in the spring of 1946.

* * *

A (R. 333-334) We told him that we would like

to have the claims patented.
¥* * *

A Then he made the statement of, “Would you
be willing to give me a one-fourth interest in
those claims if I obtain a patent to those

claims ¥’ :
* * ¥*

A Well, we told him that if he would get us a
patent to those properties that he would get
a one-fourth interst in them.

Q And was anything else said?

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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A Well, he says, ‘That is fine. That is a deal. I
will get a surveyor, a mineral surveyor, down

on those as soon as I ean.’
* * *

A (R. 336-337) Mr. Moreton told us that in ob-
taining these patents that it takes different
lengths of time to get a patent, that sometimes
it took six months or a year, different times,
different lengths of time to get the patent.
And we then agreed that we would let him
have a period of six months in which to get
ready to start getting a patent to that prop-
erty.

&L

Was anything further said at that time?

A Yes, there was a question asked Mr. Moreton
what he thought the value of that property
would be at that time, and Mr. Moreton re-
plied that he did not know what the value
of the property was at that time.

Q And was there any further discussion or con-
versation?

A Then Mr. Moreton told us that if he was going
to get this patent he wanted an assurance
from us that we would not sell our three-
quarters interest to any other parties, and at
that table Mr. Moreton did not have his steno-
grapher or his typewriter with him, and I
think it was on a letterhead of the hotel, in
which it was written out in longhand, that he
would get a one-fourth interest in the mining
claims for obtaining the patent. ***”

The plaintiff also testified (R. 318-319):

“‘Q Well, let’s put it this way. Maybe it will clear
it all up. I want you to listen to it and not be

Sponsored by the S.J. Quinney Lav
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mislead. All the contracts that you made and
agreements where you had any conversations
and were trying to negotiate some kind of re-
lationship between you for the buying and
selling of these properties, wasn’t it always
finally reduced to writing and signed by the

parties?

A Yes, as far as I know it was.

Q There wasn’t any agreement outside of these
written agreements was there that you know
about?

A Not that I know of.

Q Mr. Holland, if T understood your testimony

correctly you make no claim of Mr. Moreton
being your attorney other than activities he
had in relation to the patenting and selling of
the M & H claims?

A That is correct.””

On July 23, 1947, John G. Holland, Wm. C. Murie and
Rex Holland executed their warranty deed (Exhibit P-T)
in favor of Arthur E. Moreton to an undivided one-fourth
interest covering the then unpatented mining claims in
question. The deed was executed and delivered pursuant
to an Agreement of Ownership of the same day, P6, which
is set forth in the appendix attached hereto. The recited
consideration in the Agreement of Ownership is the
patenting of the claims by Mr. Moreton at his sole cost
and expense, “and other good and valuable considera-
tions.”” It is undisputed in the record that the mining
claims were so patented, the patent, Exhibit P20, being
duly executed by the Bureau of Land Management on
October 22, 1948.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Exhibit P18 is a power of attorney acknowledged by
the Hollands and Murie under date of March 11, 1947,
making Arthur E. Moreton their attorney in fact to ap-
pear and act for them in all matters in connection with
the application and issuance of patent. In explanation of
the power of attorney a letter was signed by the Hollands
and Murie under date of March 10, 1947, addressed to
Mr. Moreton, Exhibit P8, a copy of which is found in the
appendix to this brief, which letter reiterates the basic
understanding that for obtaining the patent and for se-
curing the survey, and paying the costs, ete., Mr. Moreton
was to obtain a one-fourth interest by deed to the mining
properties. Nothing is said in this letter or elsewhere in
any of the writings that Mr. Moreton was to receive a
commission for the sale of any interest or that such was
contemplated.

It was provided by the Agreement of Ownership that
if the properties were sold, leased or otherwise disposed
of on a tonnage basis for $133,333.33, Mr. Moreton was
to receive one-fourth thereof, and if the properties were
sold, leased or otherwise disposed of for more than said
sum, Moreton was to recewe the amount tn excess of the
stated sum together with the one-fourth thereof, which
“shall be paid by the purchaser to the said Arthur E.
Moreton and received by him as his sole property, for his
sad interest.”” The Agreement of Ownership, which in
effect fixes a price of $100,000.00 for the three-fourths
interest in the claims, is consistent with two preceding

documents, one of which is Exhibit P4 dated September
1,1946, on the stationery of the Escalante Hotel at Cedar
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City, signed by Rex K. Holland, Will C. Murie and John
G. Holland in favor of Arthur E. Moreton. The text of
the agreement reads:

“For and in consideration of One dollar and
other good and valuable consideration, the receipt
of which is hereby acknowledged the undersigned
hereby give and grant to you and your assigns
the exclusive right to patent the three M & H
claims situate near Desert Mound, Iron County,
Utah, which are the property of the undersigned
subject to an option to you to purchase same.
In return for securing such patent, you and your
assigns shall receive an undivided one fourth in-
terest in said claims. A survey will first be made
of said claims and application for patent shall be
filed on or before April 1-1947—so that it will be
unnecessary to do the work for the pending year.
In consideration hereof, your option to purchase
is extended to April 1-1947.”

The other document is the renewal undated option,
Exhibit P5, but which, by its text, was after April 21,
1947, and which granted to Moreton, described as the
“optionee,” his heirs, executors, administrators and as-
signs, the exclusive right, privilege and option for a
period of twelve months “from date hereof, (and so long
thereafter as the said Arthur E. Moreton shall have ne-
gotiations for the sale of said claims to others, actively
pending) to purchase from” the two Hollands and Murie
their undivided three-fourths interest in the mining
claims for the sum of $100,000.00 either in cash or ten
equal annual payments without interest thereon. A copy
of the option is to be found in the appendix to this brief.
It is to be noted that the handwriting in the body of the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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original instrument is admittedly that of Rex Holland.
It was Rex Holland who inserted the time element of
“twelve” months and the consideration of $100,000.00 and
the terms of payment.

The property was core drilled in 1945-1946 by the
Bureau of Mines under the supervision of W. K. (Bill)
Young (R. 726) assisted by John G. Holland (R. 721-726).
The result of the core drilling was made the subject of a
printed report dated May 1947, Exhibit D37, which was
given public circulation on June 26, 1947, Exhibit D48,
which exhibit shows that a copy was sent to Mr. Moreton,
to Rex Holland, to Wm. C. Murie and John G. Holland.
Rex Holland forwarded a copy of the report to H. L.
Waldthausen of Kaiser Engineers, Oakland, California,
on July 9, 1947, with a letter of transmittal, Exhibit D36,
in which letter he specifically called attention to pages
77-79 and to drill holes Nos. 24, 29, 30, 32, 34 and 36, and
otherwise disclosed an intimate knowledge of the report
itself which contains an ore analysis, the approximate
size of the ore body, the thickness of the overburden and
other pertinent facts. Rex Holland, in his deposition,
denied having sent the report to the Kaiser people even
when he was confronted with KExhibit D35, a letter to
Moreton dated July 9, 1947, in which he so stated. At the
time of trial when confronted with the Waldthausen
letter, Exhibit D36, Rex leaned on the crutch of a faulty
memory (R. 544). Copies of Exhibits D35 and D36 are

set forth in the appendix.
The letter to Waldthausen (D36) as written by Rex

ed by the Institute of Museum and Library Services
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contains, in addition to the detailed information with
respect to the M & H claims, the following:
“While in Salt Lake City last week Mr. More-
ton stated that Dr. Mathesius of the Geneva Steel
Co. had been in the office concerning this property
so it may be well if it is needed by you to contact
Mr. Moreton at an early date.”

The reference by Rex Holland to Dr. Mathesius in
the Waldthausen letter is significant. It not only shows
that Rex was aware of the interest of Dr. Mathesius in
the property, but it shows that Rex had recently conferred
with Mr. Moreton. It confirms Mr. Moreton’s testimony
that he advised the Hollands and Murie of his negotia-
tions with Columbia Iron. Mr. Moreton in answer to
Exhibit D35, Rex’s letter to Moreton of July 9, 1947,
wrote to John G. Holland and Murie on July 17, 1947, Ex-
hibit P46, concerning Dr. Mathesius. Mr. Moreton stated
in the letter, after reviewing the work of the surveyor
Gorlinski, the foundation that he was laying for an appli-
cation for patent; that he thought the time was approach-
ing “very shortly when we can expect to make a deal”
on the M & H claims which he would tell them about when
he met the group in Cedar City; that he had a further talk
with Dr. Mathesius “and I told him about the M & H
claims.” A postscript is attached to the letter requesting
that price and terms “of this option with me” be not dis-
cussed as “it may interfere with what I have in mind.”
The letter is set forth at length in the attached appendix.

Following the Waldthausen letter a previous and
outstanding option given by the co-locators in favor of
Walter G. Lund for $5000.00 was cancelled and released
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(Exhibit P52, September 8, 1947), and Mr. Moreton filed
the application for patent. The surveyed description was
incorporated in the ownership agreement, and the deed in
favor of Moreton on the 23rd day of July, 1947; was exe-
cuted. No one knew what Columbia would pay for the
claims at the time of the Moreton deed of July 23, 1947,
and in fact not until October 9, 1948, the following year.
As a matter of fact Rex, John Holland and Wm. Murie,
practical miners living in the vicinity of the claims and
knowing of the work of W. K. Young for the Bureau of
Mines, with John G. Holland actually participating there-
in, had a better opportunity than Moreton to determine
values, the extent of the overburden and to know the
going price, if there was a going price, for iron ore.
Rex’s knowledge was probably superior to that of all of
the others as evidence by his suggestion that the Kaiser
Steel could use the high grade iron ore known by him to
be in place on the M & H claims for the purpose of up-
grading the ore found elsewhere on Kaiser properties. In
the letter to Mr. Moreton under date of July 9, 1947, Ex-
hibit D35, a copy of which is set forth in the appendix to
this brief, Rex said in explanation of his letter to Wald-
thausen that “If it will hasten a sale of our claims I have
done the right thing in mailing the report and not to wish
them any bad luck but I hope the California deposit is
good enough to mine low grade ore, but they must acquire
the ore from the M & Hs to mix with it.” Rex Holland
impeached and contradicted himself with regard to the
letter to Waldthausen, written on July 9, 1947, which
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impeaching testimony is set forth in the appendix to this
brief.

By the ownership agreement and the prior option the
co-locators had committed themselves to sell their three-
fourths interest for $100,000.00 at a time when a possible
sale was uncertain and when the knowledge of the loca-
tors was superior to that of Moreton’s, or at least on an
equal footing. urthermore, patent had not issued and
there were still title difficulties, particularly involving
Robert A. Arthur, concerning whom we will have more to
say. The price of $100,000.00 was thereafter confirmed by
several instruments but more particularly Exhibit D32,
a letter dated July 14, 1948, written in the hand of Rex
Holland and addressed to Mr. Moreton. By this letter,
which is set forth in full in the appendix attached hereto,
Rex offered to sell 3% of his one-third dollar interest in
$100,000.00, which he correctly appraised at $999.99, for
$600.00—a practical construction placed upon the trans-
action by Rex himself and at a time far enough in advance
of the closing of the transaction on December 20, 1948, to
permit him to back away, particularly in light of his
letter of Dr. Mathesius of September 14, 1948, Exhibit
P14. Rex was aware of the firm commitment evidenced
by the option agreement and the ownership agreement,
otherwise he would not have asked Dr. Mathesius to delay
closing the transaction so as to permit the option to
expire in order to renegotiate with Mr. Moreton. We will
refer again to the letter to Dr. Mathesius, but while on

the subject of the September 14, 1948, letter to Dr. Ma-
thesius, a copy of which is set forth in the appendix to
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this brief, it is to be noted that Rex Holland two days
later, and on September 16, 1947, in his own handwriting,
wrote the following letter, D42, to Mr. Moreton:

“Cedar City, Utah
Sept. 16, 1948

Mr. Arthur E. Moreton
Salt Lake City, Utah
Dear Sir:

I have been requested to write and have you
mail me three duplicate copies of the Option ob-
tained from us on the M & H mining property.
These copies are for myself, my father and Bill
Murie.

Hoping you the best of luck I am

Yours truly
Rex Holland.”’

Mr. Moreton’s answer, D33, is dated September 25, 1948,
a copy of which is set out in the appendix.

The Bureau of Mines report made available for
distribution on June 26, 1947, sent by Rex on July 9, 1947,
to Waldthausen for Kaiser Engineers, is a veritable man-
ual for the practical miner as well as the geologist and
mining engineer. In addition to pages 77-79 specifically
referred to by Rex in his letter to Mr. Waldthausen, the
report contains a surface map (Fig. 26) showing the rela-
tive location of the Short Line claim, the M & H No. 1,
the M & H No. 2 and the surface location of the drill
holes mentioned. A geological section of drill hole 24 is
shown in the upper left-hand corner of Fig. 28 of the
exhibit; Fig. 27 shows drill hole 29 about the center of
the lower half of the page, drill hole 30 is shown in the
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lower right-hand portion, drill hole 32 is just to the left
of drill hole 29, drill hole 34 is just to the right of drill
hole 29, and drill hole 36 is to the right of drill hole 32;
all intersecting the ore body with a showing as to eleva-
tions, nature of the deposit ete. Pages 77-79 of the exhibit
show the detail of the various logs and core analysis.

In contrast with the Bureau of Mines report, and
over objection that the testimony was hearsay and self-
serving (R. 376), Rex Holland testified, in explanation of
his letter to Dr. Mathesius of September 14, 1948, that he
met a Mr. Canfield on the street in Cedar City on the
morning of September 14, 1948, at which time Rex asked
Canfield if he knew approximately how many tons of iron
ore there were in the M & H claims, to which inquiry
Canfield said that there were 3,500,000 tons. At the
same time Rex asked Canfield concerning price and was
informed by Canfield that iron ore that had been sold at
that time was bringing 25¢ a ton (R. 380-382). Rex testi-
fied that he wrote the letter to Dr. Mathesius that evening
(R. 382).

The fore part of October “approximately two weeks
after our first conversation” Rex had a second conver-
sation with Canfield at Desert Mound near the M & H
claims (R. 382-383). At this time, and over the same ob-
jections, Canfield is alleged to have said that he did not
mean that there were 3,500,000 tons *‘in the M & H prop-
erties, but he had meant to include the M & H properties
and the Short line properties adjoining the M & H. That
was estimated tonnage of the complete ore body, and not
just the separate M & H claims”.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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The Bureau of Mines report, Exhibit D37, as present-
ly in the record, shows evidence of mutilation. For some
unexplained reason pages have been cut out of the exhibit
between pages numbered 4 and 5 and which are referred
to in the text of the exhibit, page 5, under the heading
“PROPERTY AND OWNERSHIP’’ as “Figures 2a, b
and ¢ show claims and ownership for most of the area.”
At the time to be set for the argument before this Court,
or sooner if found convenient, defendants will ask the
Court for leave to supplement the record by a further
copy of Exhibit D37 which has not been mutilated by the
removal of Figures 2a, b and c. It will then be disclosed
by Fig. 2b in the unmutilated report that the Short Line
and Short Line Wedge cannot be confused with the M &
H claims when considering the report itself. Fig. 2b will
disclose the M & H claims, which were formerly known
as the Pedros (Exhibit D50), as embracing a portion of
Section 35, Township 35 South, Range 13 West, S. L. M.
in the Iron Springs Mining District, Iron County, Utah,
as more particularly described in the patent, Exhibit P20.
The patent also describes the claims as embracing a por-
tion of Section 2, Township 36 South, Range 13 West, of
the same Meridian—the result of the Gorlinski survey.

The relative location between the Pedro claims, now
the M & Hs, the Short Line and the Short Line Wedge
claims, becomes important in light of the conversations
Rex claims to have had with Canfield. Holland’s familiar-
ity with the Bureau of Mines report, his activity in the
mining district, his work as a practical miner in the vicin-

ity of Cedar City, the widespread interest in the develop-
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ment and exploitation of the iron deposits in Iron County,
Utah, as shown by the report, all combine to make the
story of lost confidence in Mr. Moreton and restoration
of the same bizarre to say the least.

Within a month from the second alleged conversa-
tion with Canfield Rex wrote to Mr. Moreton in a tone of
extreme urgency. This letter, Exhibit D28, in the hand-
writing of Rex, is dated November 4, 1948. The letter is
copied in full in the appendix to this brief.

The letter says that Robert A. Arthur had informed
Murie that he, Arthur, “was going to attempt to throw
the deal we are all tn on into litigation if he was not paid
for his old intrest (sic) in the claims.” Rex was disturbed
to the point of saying:

“Father is going to town now for a few
minutes each day and I am afraid that he will soon
learn that Mr. Arthur is going to attempt to block
the sale which would mean that father would go
directly to Arthur and have it settled the old way
they used to settle disputes over mining property.
This we don’t want because I had an argument
with this man once before and since being in the
Army I am not so sure I can hold my temper as I
did at that time.”

Mr. Moreton’s answer, Exhibit P60, to Rex’s letter of
November 6, 1948, is likewise set forth in full in the ap-
pendix. Also the formal demand, Exhibit D27, made upon
Mr. Moreton by Robert A. Arthur under date of Novem-
ber 17, 1948, in which Robert A. Arthur asserted a one-
half interest in the M & H, M & H 1, 2, 3, 4 and 5 “which
said mining claims were formally (sic) known and desig-
nated Pedro, Pedro No. 1, 2, 3, 4 and 5.” The Robert A.
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Arthur claim was disposed of by Mr. Moreton for the sum
of $1500.00 as indicated by Exhibit D50 and the several
instruments attached thereto.

The September 14, 1948, letter to Dr. Mathesius, Ex-
hibit P14, is commented on in detail in the concurring
opinion of Justice Crockett in Holland v. Columbia Iron
Miwwing Co., supra.

“The simplest mathematical calculation would
have shown that 25 cents per ton x 1.55 million
tons totals $387,500, which calculation Rex Holland
could easily have made, as is apparent from the
contents of the September 14th letter itself.”

In the letter Holland states unequivocally that the prop-
erty “is being offered for sale for .25¢ per ton’’ and that
Moreton has misrepresented the tonnage. “Mr. Moreton
has made us believe that there was only One Million,
Four Hundred Thousand (1,400,000) tons of iron ore
contained in this deposit. We agreed to accept $100,000.00
for this property based upon that tonnage and have
signed Articles of Agreement that will expire at the end
of September, 1948.” Holland then complains that “Since
we signed the Agreement we have been advised that in-
stead of One Million, Four Hundred Thousand tons of
iron upon the property there are Three Million Five
Hundred Thousand tons of iron ore.” The letter requests
Dr. Mathesius to consider “postponing the purchase of
the property until after November 1st, 1948 and notify
Mr. Moreton that the sale has been canceled. This will
then give time for the Agreement between us to expire.
We will then demand that the sale be made on an equal
basis whereby we the owners of the property will receive
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three fourths of the total and Mr. Moreton will receive
his 14 interest for patenting the property.”

Following the letter to Dr. Mathesius, which was
never answered, Rex Holland made two requests of
Moreton for money. KExhibit D29 is a telegram dated
November 13, 1948. “Need $300 now, will you please send
check.”” Exhibit D30 is a handwritten letter from Rex to
Mr. Moreton dated November 30, 1948, set out in full in
the appendix. Rex tells of a contemplated operation and
states that he needs “another $200.00 check which to-
gether with the $300.00 sent me last month will be de-
ducted from the monies received from the sale of the
M & H’s.” Exhibit D31 is Mr. Moreton’s letter dated
December 2, 1948, transmitting $200.00 to Rex. This letter
is set out in full in the appendix.

The Agreement of Ownership states that Mr. More-
ton was to receive all over $100,000.00 on the sale of the
property. The undated option is to the same effect. Fur-
theremore, there were several express references to that
precise situation following the letter of September 14,
1948, to Dr. Mathesius. These letters are set out in full in
the appendix but they can be summarized as follows:

October 13, 1948, Exhibit P19. This is an originally
executed document by John G. Holland, Clara S. Holland,
Rex Holland and Wm. C. Murie addressed to Columbia
Iron Mining Company. Rex acknowledged the execution
of this document. The letter states that the signers had
been informed by Moreton on several occasions during the
“last five or six months” that he had been negotiating
with a mining company for the purchase of the M & H
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claimis. The letter states that the estimated tonnage is
1.55M. The letter recites the agreement with Moreton for
the patenting of the claims and that he, Moreton, was to
receive for his interest all of the purchase price in excess
of $100,000.00. Furthermore, that the interest of the
signers consists of an undivided three-fourths.

October 16, 1948, Exhibit P16. This is a letter ad-
dressed to Columbia Iron Mining Company. The letter
differs from KExhibit P19 in that it states that Moreton
received an interest for patenting the claims and that
Moreton may offer and sell his interest for whatever
price the company and he may agree upon, “it being his
right to determine and to receive whatever amount you
may agree upon with him.”” The former letter states that
he, Moreton, “shall receive for his interest in said claims,
all of the purchase price which may be received for said
claims in excess of $100,000.00.” Another difference is
that while Exhibit P19 states that the interest of the
Hollands and Murie is a three-fourths interest, Exhibit
P16 does not delineate the interest, but places the sum of
$100,000.00 as the sale price “for our interest”.

October 16, 1948, Exhibit P15. This letter is signed
by the Hollands and by Murie and receipt is acknowl-
edged on November 2, 1948, by Columbia Iron Mining
Company. The letter is addressed to Mathesius as Presi-
dent of the company. This letter is the one referred to in
P16 and in P19 as the offer “this day prepared and sub-
mitted to you”. The offer specifically states an undivided
three-fourths interest and the sale price as $100,000.00.
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Exhibit P19 contains a reference to the estimated ton-
nage.

November 20, 1948, is the date of a letter from the
Hollands and Murie to Columbia Iron Mining Company,
Exhibit P17. This letter, also in the appendix, reaffirms
the offer of October 16, 1948, for the sale of “our inter-
est” for the sum of $100,000.00 cash. It states that the
patent, Exhibit P20, on these claims has “now been issued
and we hope for an early acceptance of our offer.” The
letter concludes with a statement that an interest in the
claims is also held by Arthur E. Moreton and “it is no
concern of ours as to when and to whom he may sell his
interest or at what price or upon what terms.”

On October 8, 1948 (R. 238, 505) Moreton wired the
Hollands and Murie:

“Have talked on phone to president of com-
pany twice today bargaining with him for sale of
your interest for your fixed amount in cash and
for as much more as I can get for mine as agreed
and as set forth in our written agreements I will
keep you advised.”

Rex’s handwritten letter to Mr. Moreton of Novem-

ber 30, 1948, Exhibit D30, anticipates the closing of the
transaction. He states:

“This will put me in Salt Lake so that when

the final papers are completed on the M & H’s I

will be there to work with you until the final
papers are signed.”

There is also an admonition to Mr. Moreton, Rex being

fearful that he might have to pay for the operation out

of his personal funds:
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so I ask that you please be careful when
you come to visit me that you do not reveal the
sale of mining property.”

Gk % *

When Rex went into the meeting of December 20,
1948, with Dr. Mathesius, Mr. Heald and Mr. Moreton
he was armed with the knowledge that the tonnage was
approximated to be 1.55M tons; that ore had been sold
for 25¢ per ton; that he, his father and Murie between
them were to receive $100,000.00 and Mr. Moreton was
to receive all over that. While Rex disputes the testimony
of Mr. Heald, the attorney for Columbia Iron Mining
Company, that each phase of the transaction, including
the amount of money Mr. Moreton was to receive, was
carefully and methodically spelled out and explained,
nevertheless it is contended that from the documentary
evidence alone reasonable minds could not differ on the
proposition that Rex actually knew or should have known
in the exercise of reasonable prudence the purport of the
transaction, a sufficient ground in and of itself to sup-
port the judgment notwithstanding the verdiet.

The cleverness of Rex, once having received what he
bargained for, is reflected in the writings following the
closing of the transaction on December 20, 1948. These
writings, Exhibits D62, D41, D63A, D38, D40, D67A, P24,
P26, D65, P70, D38 and D66, in the main, propose fan-
tastic deals to Moreton and make many references to
Canfield as a co-adventurer with Rex. The letters are
climaxed by the letter of December 16, 1951, Exhibit P24,
to which letter Mr. Moreton on December 18, 1951, Ex-
hibit P25, referred to as attempted extortion. To the
charge of extortion Rex turned to the United States At-
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torney, the letters being among the exhibits mentioned
and, although invited to make full disclosute of the civil
claims against Mr. Moreton to the United States At-
torney, Rex replied by Exhibit P69, a letter dated
January 23, 1952, “I am going to try again to get this
man (Moreton) to make a more equal division of the
money received from this sale. This I believe he will do.
So I choose that nothing more is done until after I have
met with him.” Exhibit D65, a letter dated February 23,
1952, and Exhibit D39, a letter written June 11, 1952, pro-
poses an investment in an alleged titanium deposit in
Canada. The correspondence was finally closed by Mr.
Moreton’s letter to Rex on June 18, 1952, Exhibit D66, in
which Moreton stated that he would not invest in the
Canadian enterprise, then the employment of out of State
counsel and this lawsuit followed.

In Holland v. Columbia Iron Mining Co., supra, two
fundamental concepts are reiterated by the majority of
the Court (1):

“Inferences are made for the purpose of aid-

ing reason, not to override it.”
and (2):

“Common sense and reason dictate that evil
inferences should not be permitted to be drawn
from routine business transactions where there
are no other circumstances. To hold otherwise
would throw the door open for an attack on each
and every transaction that one might enter into.
Every vendor who might feel aggrieved because
he wasn’t paid enough money for his property
should not be permitted to come into court and
have his case submitted to the trier of the facts
merely because it is subsequently ascertained that
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he made a bad bargain. And those who are willing
to sign most anything in order to obtain money
should not be permitted to lightly cast aside these
solemn documents and vitiate transactions which

have long since been consummated.”
With the factual setting as outlined above, taken
in the main from the documentary evidence in the case,

the following become self-evident:

STATEMENT OF POINTS

POINT I.

THE RELATIONSHIP WAS NEITHER THAT OF AT-
TORNEY AND CLIENT NOR PRINCIPAL AND AGENT.

POINT II.

THERE WAS NO OBLIGATION ON THE PART OF
MORETON TO DISCLOSE THE PURCHASE PRICE.

POINT III.

THE HOLLANDS KNEW AND UNDERSTOOD THE
CONTRACTUAL COMMITMENTS.

POINT IV.

MEANS OF KNOWLEDGE IS EQUIVALENT TO
“KNOWLEDGE.”

POINT V.

THE HOLLANDS HAD ACTUAL KNOWLEDGE OR THE
MEANS OF KNOWLEDGE WITHIN THE CONNOTATION
OF THE STATUTES OF LIMITATION.

POINT VI

THE TRUST RELATIONSHIP, IF ANY, WAS REPUDI-
ATED LONG PRIOR TO DECEMBER 20, 1948.
POINT VIIL
THE STATUTES OF LIMITATION HAVE RUN AGAINST
THE ACTION BY REX HOLLAND.
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POINT VIIL

THE STATUTES OF LIMITATION HAVE RUN AGAINST
REX HOLLAND AS ADMINISTRATOR.

POINT IX.

PLAINTIFFS DEVIATE FROM THE PRETRIAL PRO-
CEEDINGS AND THEIR THEORY OF THE CASE.

POINT X.

TO REINSTATE THE JURY VERDICT WOULD BE TO
DEPRIVE DEFENDANT OF HIS PROPERTY WITHOUT
DUE PROCESS OF LAW.

ARGUMENT

POINT I.

THE RELATIONSHIP WAS NEITHER THAT OF AT-
TORNEY AND CLIENT NOR PRINCIPAL AND AGENT.

For no reason pointed out, other than that the “de-
fendant Moreton is an attorney at law, duly licensed to
practice law in the State of Utah”, plaintiffs jump to the
conclusion, without evidence or law to support such con-
tention, that the relationship between the parties was that
of attorney and client. Reference is repeatedly made to
the co-owners as “clients” rather than “optionors”. This
alleged relationship of attorney and client is so often
repeated in plaintiffs’ brief that it would seem that they
have labored hard and long to convince themselves, and
finally to convince this Court that repeated assertions of
this relationship will make it a fact. Rex Holland and his
mother both admitted that Mr. Moreton had never, prior
to the time the co-owners gave to him an option, been
their attorney or performed any services for them.
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Under “Statement of Points to be Relied Upon”, in
plaintiffs’ brief it is said under Point I, page 20, “The
existence of a confidential relationship between More-
ton and the Hollands was established as a matter of law.
There can be no question about the fact that the defendant
Moreton was acting as the attorney and agent for the
other co-owners. * * * We submit that under the evidence
in this case this confidential relationship appears as a
matter of law.”” Plaintiffs went so far in their complaint
as to charge that Mr. Moreton had been their attorney for
twenty years, but were obliged to recede from that posi-
tion by their testimony above related.

Upon the foregoing conclusion of law with respect
to such alleged relationship, the plaintiffs have built
their brief, ignoring the testimony in the case, how the
transaction originated as a business proposition, as an
offer to sell pursuant to an option admittedly given to
Moreton and recognized and affirmed in the communica-
tions of the co-owners to Columbia.

Each and every one of the documents and com-
munications from the co-owners to Columbia negative
the existence of any such alleged relationship, but on the
contrary recognize and affirm the option. Mr. Moreton’s
rights under such option were never questioned, and in
fact Rex in his letter to Dr Mathesius of September 14,
1948, recognized the option and mistakenly thought that
the option was about to expire and asked the company
to wait until it did expire.

If any such relationship of attorney and client was
created, it would necessarily have had to arise from the
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interpretation and construction of the option, which we
submit is impossible.

We agree with plaintiffs’ Point I to the effect that
the relationship between the parties was a matter of law
for the Court to determine, and this can be accomplished
only by construction of the option and not by presump-
tion, inferences or innuendoes.

Rex Holland, John G. Holland and Murie met with
Mr. Moreton at Cedar City in the Spring of 1946 to pro-
mote or initiate the sale of their mining eclaims. They
wanted to sell the claims and they did sell them (R. 412).
According to Rex, Mr. Moreton stated that the claims
would have to be patented and the co-locators told Mr.
Moreton that if he would patent the properties he would
get a one-fourth interest for so doing (R. 332-333). Hol-
land testified that Mr. Moreton wanted assurance that the
co-locators would not sell their three-fourths interest to
third parties, and therefore an option was given for the
three-fourths interest, leaving a blank space, according to
Holland, in a handwritten instrument for the price and
the period of the option, with the explanation that the
value of the property was then unknown to Mr. Moreton
(R. 336-337). Mr. Moreton fixed the date of the first
conversation as being April 6, 1946 (R. 622), testifying
that at the time of the conversation the bargaining be-
tween them was whether Moreton was to receive a half
interest for patenting the claims or a quarter interest
(R. 624-625).

The option, as above expressed, was written on a
piece of stationery of the Escalante Hotel (R. 621) and
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would have expired on September first of the same year
“or thereabouts” (R. 627). The document was not found.
Mr. Moreton was unable to find the April 6, 1946, docu-
ment in his file (R. 614-615), nor was he able to find the
document at the time of his deposition taken on February
16, 1953 (R. 622-623). The option was extended by the
September 1, 1946, document, Exhibit P4, which acknow-
ledges receipt of the recited consideration and gives and
grants to Moreton and his assigns the exclusive right to
patent the three M & H claims “subject to an option to
purchase the same”. The instrument states that in return
for securing the patent Mr. Moreton is to receive an
undivided one-fourth interest in the claims and that the
patent application shall be filed on or before April 1,
1947, the extended date of the option. The agreement
evidences a simple business transaction. Rex Holland
lestified that he had no further or different relationship
with Mr. Moreton (R. 318-319).

On March 10, 1947, a letter was written to Mr. More-
ton, Exhibit P8, stating that a power of attorney, Ex-
hibit P18 (acknowledged March 11, 1947), had been
signed, likewise the application to the District Cadastral
Engineer for a survey. The letter confirms the under-
standing that Moreton had employed Robert Gorlinski,
Deputy United States Mineral Surveyor, to survey the
claims and that he, Moreton, would pay for such services
together with all other expenses of securing the patent

for an undivided one-fourth interest to be deeded by John
G. Holland, Wm. C. Murie and Rex K. Holland “provided

application for patent survey was made on or before
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April 1, 1947, and said patents carried through to a con-
clusion.” Amended locations of the M & H No. 1 and
M & H No. 2, Exhibits P9 and P10, were dated April 21,
1947, and forwarded by mail to Mr. Moreton with Rex’s
letter of transmittal dated April 23, 1947, Exhibit P11.
This letter indicates that all three of the locators had
again been on the property and were fully informed con-
cerning the patent proceedings. Rex spent three days with
Mr. Gorlinski assisting him on the survey (R. 346).

Mr. Moreton’s letter of July 17, 1947, Exhibit P46,
states that he is planning on being in Cedar City around
July 21st and would have additional papers to be signed
in connection with the application for patent. The letter
refers to the plat and field notes as prepared by Mr.
Gorlinski and that the Cadastral Engineer was expected
to approve the plat within a few days. Reference in this
letter 1s also made to Rex’s letter of July 9th pertaining
to the Waldthausen letter. The letter of July 17th is the

only evidence in the record, other than the uncertain
testimony of Rex Holland, that Mr. Moreton was in Cedar
City between April 23rd and July 21st. From Rex’s letter
of April 23, Exhibit P11, it would appear that Mr. More-
ton was not in Cedar City at that time nor had he been
for sometime prior to April 21st, the date of the amended
locations. It is to be assumed, therefore, that it was some-
time between the 23rd day of April and the 21st day of
July, 1947, that the undated option, Exhibit P5, was
signed. Rex at one place in his testimony (R. 353-358)

stated that the document was presented the first or sec-
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ond week in June, 1947. The blanks are filled in in Rex’s
handwriting (R. 356).

The undated option refers in its text to the re-
amended location certificate of both the M & H No. 1 and
M & H No. 2 prepared by the U. S. Mineral surveyor
dated and filed for record on April 21, 1947. The option
price and the terms of payment are the voluntary writ-
ings of Rex Holland. He does not claim that at the time
the blanks were filled in Mr. Moreton told him what to
write or made any calculations for him. Mr. Moreton test-
ified that he intended to give the Hollands and Murie an
opportunity to determine for themselves the terms of
payment and an opportunity to raise their price if they
were not satisfied with spreading the payment out over a
period of ten years. Therefore, the undated option was
left in blank for the period of the same and for the price
(R. 679-681). The understanding, however, was clear.
From the time the option was first given Rex’s under-
standing was that he, his father and Murie were to get
$100,000.00 for their part of the claims (R. 415-416). He
stated that they were willing to sell their interests for that

amount of money, which amount they ultimately received
(R. 520).

There is no testimony on the part of the plaintiff in-
dieating any representation on the part of Mr. Moreton
at the time of the submission of the ownership agreement.
The implication is that the agreement was mailed or at
least handed to the co-locators at Cedar City (R. 359-365).

This agreement (Exhibit P6) provided for the con-
veyance to the defendant of the agreed one-fourth in-
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terest and made provision that in the event the mining
claims were sold on an installment purchase plan, or
leased, rather than sold for cash, that the proceeds to
the co-owners remained at the sum of $100,000. However,
neither of these possible contingencies occurred, and
the claims were sold pursuant to the option for the agreed
purchase price of $100,000.00 in cash.

The transactions related above and in the matters
that followed through to the delivery by the Hollands
and Murie of their deed to Columbia Iron Mining Comn-
pany, and the receipt by them of $100,000.00 is no differ-
ent than the normal relationship of those dealing in the
market place. The defendant Moreton bargained for an
interest and an assignable option to purchase in return
for the payment of the costs of patenting of the mining
claims, a matter that did not require per se the services
of a lawyer. There was nothing in the transaction that
any businessman or layman could not have done and
carried out. It is clear that the defendant was not em-
ployed in his professional capacity. The owners or any
other layman could have applied for a patent. The tech-
nical part of obtaining a patent is that performed by the
deputy United States mineral surveyor in making the
official survey, and his submission of it for approval to
the United States Cadastral Engineer. Thereafter, if the
survey is approved, the Bureau of Land Management
causes publication of the application for patent to be

made on payment of the costs thereof and of the fees of
the Land Office plus the payment of the purchase price
for the land. There is nothing in connection with filing an
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application for patent that requires the services of an
attorney.

Where there is more than one applicant for a patent,
it is required by the Land Office that one of them or
some agent be selected for all applicants in order that
notice may be given to one. For this a special power of
attorney is required and upon the form furnished by the
Land Office. Lindley on Mines, Vol. 3, page 1703. The
plaintiff testified that the defendant said to him “When
we started on the patent proceedings that he would be
our attorney”. This alleged conversation (R. 337), plain-
tiff testified, ocecurred in March, 1947, when the patent
was applied for and not at the beginning of the trans-
action in April, 1946, as incorrectly stated in plaintiffs’
brief. The option of April 6, 1946, was the initiation of the
transaction and this belated alleged conversation with
reference to such relationship of attorney and client
was purely an afterthought by an accommodating wit-
ness. However, the saying comes too late in point of time
and is in contradiction to the option of April 6, 1946, and
the renewal thereof on Sept. 1, 1946.

“Where the language of the written contract is plain-
ly inconsistent with or contradictory of the alleged mis-
representations, the party to whom they are made cannot
ordinarily continue his reliance upon such representa-

tions.” 66 C. J. 610.
In Goodson v. Smith (Wyo.) 243 P.2d 163, the Court
said :

“ “When parties have deliberately put their en-
gagements in writing, and such writing is complete
on its face, and is certain and definite as to the
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objects of their engagement, it 1s conclusively pre.
sumed that the whole contract of the parties and
the extent and manner of their undertaking was
reduced to writing, and cannot be contradicted,
altered, added to, or varied, by parol or extrinsic
evidence.””

The limited authority given by such power of at-
torney in connection with the patent proceedings and
arising out of performance of the option to purchase,
cannot be held to establish the relationship of attorney
and client.

At the time of the initiation of the transaction on
April 6, 1946, whether the relationship ereated be that of
an optionor and optionee, vendor and vendee, principal
and agent, attorney and client, the parties were dealing
at arm’s length and the defendant, under any view of the
relationship so created, had the right to fix the amount
of his compensation and the co-owners were likewise
free to accept or reject.

The authorities are abundant without dissent that it
is the duty of the court to determine as a legal matter the
question of the interpretation of the instruments before
it. This the trial judge did when he set aside the ver-
diet.

The general rule that an attorney, before he under-
takes the business of a client, assuming only for the pur-
pose of argument that such relationship might have
existed, bargains at arm’s length with his client with re-
spect to the fixing of compensation, is well stated in
Am. Jur., Attorneys at Law, page 356, Section 159, as
follows:
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“Before an attorney undertakes the business
of a client, he may contract with reference to com-
pensation for his services; no confidential rela-
tionship then exists and the parties deal with each
other at arm’s length. Such contracts are not with-
in the rule of presumption against the attorney
which obtains in contracts between the attorney
and client after the relation has been established.
A contract made under such circumstances is as
valid and unobjectionable as if made between
other persons not occupying fiduciary relations,
and who are, in all respects, competent to contract
with each other, and it will be upheld and enforced
if it is fair and reasonable, is not champertous, or
does not for other reasons contravene public
policy.”

See also Hansel v. Norblad (Ore. 1915), 151 P. 962.

Section 78-51-41, U. C. A. 1953, provides that the
compensation of an attorney is governed by agreement,
express or implied, which is not restrained by law. It is
submitted that there is nothing in the record which would
inhibit Mr. Moreton from taking the quarter interest in
the claims in his own right as his compensation for pat-
enting the same and there is nothing which would pre-
vent him from protecting his minority interest by the
option under the circumstances indicated. There is no-
thing but speculation and the innuendo of counsel to say
that Mr. Moreton overreached a fiduciary or any relation-
ship of trust and confidence when the price was fixed
for the three-fourths interest, whether it be at the first
meeting on April 6, 1946, or at the time of the undated
option and the writing in of the amount by Rex Holland
himself.
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It was held in Holland v. Columbia Iron Mining Co.,
supra, that evil inferences should not be permitted to be
drawn from routine business transactions, and that to
hold otherwise would throw the door open for an attack
on each and every transaction that one might enter into.
The statement that this Court made to the effect that
every vendor who might feel aggrieved because he wasn’t
paid enough for his property should not be permitted to
come into court and have his case submitted to the trier
of the fact merely because it is subsequently ascertained
that he made a bad bargain is particularly applicable
when the vendor attempts to impeach the transaction
merely because the other party happens to be a lawyer.
Counsel in their brief and in the trial of the case, as the
record will disclose, dwell upon the characterization of
“attorney” as being proof per se of their client’s cause.

The recent Colorado case of Lindsay v. Marcus, 325
P. 2d 267 (Pacific Reporter Advance Sheets June 13,
1958), holds that, while the relationship of attorney and
client is a confidential one which creates a fiduciary re-
lation between the parties with respect to the matter in
which the attorney is acting for the client, the relation-
ship does not, however, forbid the parties from dealing
with each other. The Colorado Court stated:

“There is no express evidence here that Lind-
say had employed Holland as his attorney to re-
present him in this transaction or that he ever paid
or agreed to pay him anything for his work in
connection therewith. Defendant had the burden of
showing that the relationship of attorney and
client existed, this he failed to do. Moore v. Hoar,
1938, 27 ‘Cal. App. 2d 269, 81 P. 2d 226, 236. In the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



37

absence of fraud no person is excused from read-
ing an agreement, nor can he say that he failed to
understand it by showing that the other party was
a lawyer who in the past had performed services
as such for him. We cite with approval from Mas-
ters v. Elder, 1950, 407 Ill. 512, 95 N. E. 2d 360,
364 where the court said:

‘The relation of attorney and client is a
confidential one which creates a fiduciary
relation between the parties with respect to
the matter in which the attorney is acting for
the client. However, the relation of attorney
and client does not forbid the parties from
dealing with each other, * * *. (Here) The re-
lation of attorney and client had not been of
a continuous nature previously, but consisted
of occasional and isolated transaction(s) of
the type narrated above, and not of a contin-
uing character, such as an annual or other
retainer. * * *’

“To the same effect are many other authori-
ties relating to fiduciaries, including: Isaacs v.
Okin, 331 Ill. App. 268, 73 N. K. 2d 11; Sanford v.
Flint, 108 Minn. 399, 122 N. W. 315; Harrison v.
Murphey, 39 OKkI. 548, 135 P. 1137.”

One facet of the California case of Moore v. Hoar, 81
P. 2d 226 (1938), cited above, is of more than a passing
interest on its facts. Hoar, an attorney, testified that the
sole consideration for an assignment from Colberg to
himself to the mining claims in question was an unpaid
balance of between $200.00 and $300.00 due him for pro-
fessional services rendered in Colberg’s behalf prior to
the date of the assignment. The attorney witness testified
that he suggested the assignment of interest, that he pre-
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pared the instrument of assignment, that Colberg con-
sulted with no other person with reference to making the
same and that it was not suggested to Colberg by the wit-
ness that independent advice should be sought in execut-
ing the assignment. Prior to the institution of the action
the five mining claims were sold for an amount of approx-
imately $200,000.00. After stating the California rule to
the effect that transactions between attorney and client
are presumptively invalid and that the burden rests upon
the attorney to show that the transaction between him and
his client was fair and equitable and no advantage was
taken by the attorney, and that the client was fully in-
formed as to all matters relating to the transaction and
was placed in a position to act understandingly and to
deal with the attorney at arm’s length, the Court said:

“However, it must be conceded that upon ap-
pellants rested the burden of showing that af the
time the assignment was made the relation of
attorney and client existed between Hoar and Col-
berg. The assignment was valid on its face and
imported the existence of sufficient consideration
to support it.” (Emphasis added).

In the instant case it was plaintiffs burden to show
the relationship of attorney and client at the time of the
execution of the documents alleged to have been executed
“between the Spring of 1946 and July 1947’ as charged
in the complaint, and which plaintiffs have failed to do.

John Holland had assisted in the drilling program of
the Bureau of Mines; Rex Holland, a practical miner,
had assisted in the survey, and they both lived in the im-
mediate vicinity of the claims. They bargained with Mr.
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Moreton on at least an even footing. To make more out
of the transaction would be to inhibit an attorney in any
business transaction and to make him suspect merely
because of his profession. Just as was said before, those
who are willing to sign most anything in order to obtain
money should not be permitted to lightly cast aside their
solemn documents and vitiate transactions which have
long since been consummated. Mr. Moreton gave no legal
advice. He acquired no knowledge by reason of the pre-
tended relationship. He violated no duty.

This Court In re Blodgett’s Estate, 93 Utah 1, 70
P.2d 742, has held that an administrator has a duty to
make a full disclosure of his acts and the state of the busi-
ness and render a correct accounting, but this obligation
does not carry any further, the Court stating:

“But being the superior party in such case
does not mean that he is under obligation to ad-
vise his partner in matters affecting a conflict of
interests between themselves. As to external af-
fairs of the estate, yes, but there is no obligation
on the part of one heir who is an administrator
to either give advice or wisdom to a coheir in mat-
ters where there is a conflict or a controversy
as to the extent or nature of their respective
rights. His duty as administrator went to the
obligation to take into possession and disclose
all estate property and all information to those
interested in the estate as to estate matters, thus
putting them on the same plane as he was as to
such information regarding all the assets and
transactions, but, when that is done, he has per-
formed his duty to a party in regard to whom he
is in controversy as to their respective interests.
In that relationship, after they are on an even
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plane as to all estate matters, she must exercise
the decisions as to whether she will stand firm or
recede in the controversy between them as to dif-
ferences of opinion regarding their rights. Counsel
for appellant blithely state that there was no
room for differences—the will was perfectly plain
as to what should be charged against her and
against his interests. Plain in words, but like the
law at times not so clear when the words were to
be applied.”

We cite the Blodgett case for the proposition that once
the business transaction between the parties has been
consummated a subsequently fiduciary relationship does
not require one to foresake the business interest, but
permits the dealing with the adverse interest not acquired
by reason of the fiduciary relation just as if such relation
never existed. The Blodgett case spells out the rule that
once performed the duty as trustee does not extend into
a field where the trusteeship stops and the adverse inter-
est begins. Once the bargain was made in the instant case,
although we do not concede the fiduciary relationship,
we do say that if such relationship came into existence
after the bargain that Mr. Moreton could nevertheless

and independently of the relationship deal adversely with
his interest and sell his undivided interest in the mining
claims for whatever price he cared without disclosing the
transaction to the other co-owmners. See also Swanson v.
Hempstead (Cal. 1944), 149 P.2d 404.

Of significance, it seems to us, is that the pretrial
order of October 22, 1956 (R. 148-150), does not proceed
on the premise of the alleged attorney-client relationship,
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but on the theory of a commission for a sale, Paragraph
4 of the pretrial order reads:

“The Court found that the plaintiffs’ claim
under Count 1, was that they are entitled to all
of the proceeds from the sale to Columbia Iron
Mining Company, a corporation, on the theory that
part of those proceeds amounted to a commission
for the sale.”

Counsel, in their zeal to capitalize on Mr. Moreton’s voca-
tion, overlooked the theory of the case. They did not
complain of the pretrial order and they do not attempt
to rationalize the record with the theory of a commission
and, of course, the record cannot be so rationalized. Mr.
Moreton could sell his quarter interest for any amount he
chose, he was not required to confer with his co-owners
or to disclose to them his selling price. The co-owners
made their separate offer to Columbia Iron, they gave
their separate deed and they had the opportunity to re-
fuse the sale. If anything can be said for the transaction,
Rex Holland is the one who acted in bad faith. He was
alerted to the price of 25¢ per ton, but notwithstanding
he remained mute when Columbia Iron delivered its check
for $100,000.00, just as if he were cleverly, cunningly and
designedly trapping Mr. Moreton into a position where

he, Holland, had at the same time the benefit of his bar-
gain and the potential of a greater recovery through the

medium of a lawsuit. There is much to be said for the
expression of Mr. Moreton in the correspondence that
followed to the effect that there was extortion and black-
mail on the part of Rex.
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There is nothing in the record that discloses the re-
lationship of principal and agent, which of necessity
would have to be predicated upon something directly op-
posed to the connotation of an option. Mr. Moreton was
dealing on his own account to reduce to a specifie, definite
form the bargain that had been agreed upon by the op-
tion. There is nothing that can be said to be that of an
agency. In the transaction outlined Moreton was not deal-
ing as an attorney. Neither of the two Hollands nor
Murie had sought Mr. Moreton out to advise them as a
lawyer with regard to the sale of their claims. They
sought Mr. Moreton out as a prospective purchaser for
the claims, with perhaps the added factor that they knew
that he was acquiring the option for the purpose of
interesting someone else in the property with the hope
that he could secure a greater sum than the price fixed
for the three-fourths interest by the co-locators. This we
submit does not spell out either the relationship of at-

torney and client or principal and agent. Upon this

ground alone the trial court would have been justified in
granting the judgment notwithstanding the verdict.

It is not unusual in the business world for one having
an option to openly seek a purchaser for the property
and thus in effect exercise the option. There is nothing
strange or unusual about so doing. Rex knew that Mr.
Moreton had an option because he said so in his letter to
Dr. Mathesius of September 14th. The ownership agree-
ment, the several letters and the option itself all have the
clear connotation that Mr. Moreton was to receive as his
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own all that he could get above the option price. There
is nothing but a cotenancy disclosed by the record.

POINT II.

THERE WAS NO OBLIGATION ON THE PART OF
MORETON TO DISCLOSE THE PURCHASE PRICE.

There is no principal and agent relationship. The
cotenancy cannot be twisted into a relationship of trust
and confidence. There was no obligation on Moreton’s
part to disclose the purchase price. It is so held in Lindley
on Mines, Volume 3, Section 800 :

“In the absence of a special contract between
tenants in common of mining property, who are
partners only for the purpose of exploitation,
there is no relation of trust which prevents one
from receiving a higher sum for his interest than
is paid to his co-owners; nor is the selling coten-
ant under any obligation to disclose to the others
the fact that upon the sale of the entire property
he is to receive a higher sum for his interest than
the others.”

The Montana case of Harris v. Lloyd (1891), 28 P.
736, deals with co-owners and tenants in common in min-
ing properties. The Court commented that there was not
a word in the testimony which tends to prove that the re-
lations of the parties were of a fiduciary or any higher
character than that of tenants in common, and held that
fiduciary relations are not created or enlarged if the
parties become mining partners, citing and quoting the
case of Bissell v. Foss, 114 U.5. 252, 5 Sup. Ct. Rep. 851,
29 L.Ed. 126. In this case Bissell was not informed of the
negotiations for the sale and purchase of the mining
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property while they were going on and Foss requested
the prospective purchaser not to tell Bissell of the sale,
The Court summarized the situation as follows:

“This case settles two propositions: First,
that the members of a mining association have
no right to object to the admission of a stranger
into the association who buys the share of one of
the associates; and second, that the sale and as-
signment by one of the assoclates, of his interest,
does not dissolve the mining partnership. It fol-
lows from these propositions, that one member of
a mining partnership has the right, without con-
sulting his associates, to sell his interest in the
partnership to a stranger, and that such a sale
injures no right or property of the other asso-
ciates. Much less does a purchase by one associate,
of the share of another, inflict any wrong upon
the other members of the partnership. There is no
relation of trust or confidence between mining
partners which is violated by the sale and assign-
ment by one partner, to a stranger or to one of the
associates, of his share in the property and busi-
ness of the association.”

The Montana Court in the Harris case pays its respect
to the Supreme Court of United States in the following
language:

“We have quoted extensively from the fore-
going cases by reason of the eminence of the
jurists who delivered the opinions, and the clear-
ness with which the law has been expounded. Their
applicability to the case before us can be seen
without difficulty. They establish the proposition
that, in the absence of a special contract, there is
no relation of trust or confidence between tenants
in common who had been partners in the develop-
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ment of lode mining claims which prevents one of
them from demanding and receiving a higher sum
for his interest in the property than is paid there-
for to his co-owners.”

In the instant case the plaintiffs have the burden to
show the fiduciary relationship, the breach of duty aris-
ing out of the same and the concealment as alleged. The
amended complaint by paragraph XIX thereof (R. 9)
alleges that the concealment occurred between the Spring
of 1946 and July 1947. The record is silent as to any
knowledge on the part of Mr. Moreton covering the period
charged, and this Court has held that Columbia Iron did
not conspire in the premises. Mr. Moreton did not under-
take to sell the claims for the Hollands and Murie. The
relationship of principal and agent would be inconsistent
with the written commitments of the parties. The emo-
tional aspect of the case cannot justify ignoring the in-
tegrity of the contract. If Mr. Moreton even came close
to acting as an attorney in the premises, it was in con-
nection with the procedures relating to the patent. There
is nothing in the record and there is no claim made that
Mr. Moreton violated any duty or took advantage of any
confidence in the patent proceeding.

The importance of the option in relation to the practi-
cal business of mining is noted in 3 Lindley on Mines,
Section 859, as follows:

“There is no class of contracts connected with
the mining industry more familiar to the profes-
sion than that of options to purchase, working
bonds, or executory contracts of sale. Unlike other
classes of real estate, the value of a mine cannot be
determined by mere superficial observation. Ex-
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pensive investigations, involving measurements,
examination of underground geological conditions,
and sampling invariably precede the consumma-
tion of a purchase or sale of mining property. In
order to justify an intending purchaser in making
the requisite investigations and incurring the at-
tendant ekpense, he invariably exacts some con-
tract from the owner by which he secures the first
privilege of purchasing the property in the event
the examination proves satisfactory. ***.”

A recent article found in the Rocky Mountain Law Re-
view (April 1958), pages 317-331, quotes from ILindley
as above and states, among other things, the following:

“A mining option is an agreement by which
the owner of a mineral estate gives another person
the privilege of buying the mineral interest upon
specified terms within a specified time. Such a
contract imposes no obligation to purchase upon
the optionee; if an obligation to purchase is im-
posed, it becomes a contract of purchase and sale.
*** If consideration is given for the option, there
is a completed contract and the optionor may not
revoke the offer within the specified time. The
option may, of course, be supported by considera-
tion other than money, and, where a lease and op-
tion are given for a sum of money and there is
no apportionment or division, this consideration
will support both the lease and the option.”

By way of summary the mere fact that Mr. Moreton
is an attorney does not in and of itself create the rela-
tionship of attorney and client and certainly not in the
instant case. The fact that he was a co-owner does not
create the relationship of principal and agent or make
him a fiduciary. The trial court had ample reason on
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these grounds alone to enter the judgment in favor of the
defendants notwithstanding the verdict and upon the still
further ground that the plaintiffs have wholly failed to
prove the alleged fraud and concealment between the
Spring of 1946 and July of 1947. Furthermore, the plain-
tiffs make no pretense of having followed the pretrial
order, which states the issue to be tried, namely: the
relationship whereby Moreton obtained the quarter inter-
est as a commission for the sale of the mining proper-
ties to Columbia Iron, an issue that the record makes
entirely illusory.

POINT III.

THE HOLLANDS KNEW AND UNDERSTOOD THE
CONTRACTUAL COMMITMENTS.

The complaint charges that Moreton acted as plain-
tiffs” attorney and agent in negotiating for and the sale
and disposition of the mining claims and the property
“and the said Moreton for said services was to receive an
undivided one-fourth interest in and to the mining
claims.” There is no issue that we need meet as to the
patent, but as to the sale there is not even a scintilla of
evidence to support the allegation. There was no contract,
express or implied, to such effect, and the writings and
understandings of the parties were expressly to the con-
trary. It would do violence to the record and to the ex-
press understandings of the parties to say that Moreton
was acting either as their attorney or their agent in the
sale and disposition of the claims to Columbia and that
the one-fourth interest given to him for obtaining the
patent was a commission in the premises.
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The complaint alleges (IV, R. 2) that the Hollands
and Murie “were all men of very limited education, train-
ing and experience in the business world. They were of
trusting dispositions.” '‘Counsel labored hard to support
the allegations, but the facts belie the same. Murie would
not even join as a plaintiff in the action. Whether that is
a reflection on his intelligence remains to be seen, but
the fact remains, with the intervening death of John
G. Holland, that Rex spearheaded this proceeding with
the same degree of intelligence that is reflected in his
letters to Mr. Moreton, which started approximately a
year after the closing of the transaction and when he,
Rex, had run out of money. (Exhibit D 67A)

John G. Holland was 74 years of age when he died
(R. 407). He worked with the Bureau of Mines drilling
the M & H claims (R. 408). At one time he was engaged
in the mining of the Silver Reef mines in Washington
County. He worked in Delmar, Nevada, as a miner, and
in Cedar Canyon for Ward and Taylor for more than
twenty years (R. 410-411). He was described by W. E.
Young as a man who “saw length, breadth and thickness,
and that is unusual in lots of people.” He spoke a miner’s
language and could see the three dimensions. He had
sunk two shafts on the M & H claims which were sunk
into limestone. These shafts were utilized in the diamond
drilling to save footage (R. 725).

Rex Holland was 49 years old at the time of the trial
and had been interested in the M & H properties since
1941. He had lived all of his life in Cedar City within
twenty miles of the M & H claims, and had attended the

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



49
Agricultural College at that place. He had taken a class
in geology and was acquainted with the fact that Iron
County was well known for its deposits of iron, coal and
other minerals (R. 405-408). Both Rex and his father

were prospectors and engaged in the mining business (R.
326-327).

Iron County is sparsely populated. The exploita-
tion of its iron deposits has been a matter of common
knowledge for years. It was the business of Rex, John
Holland and Murie to know of the mining activities in
the vicinity. The investigations conducted by the Bureau
of Mines in 1945 and 1946 were calculated, as the record
discloses, to make available to the public the detail of the
underlying ore bodies. Rex Holland was familiar with the
report and the detail of the same as evidenced by his
letter to Waldthausen on July 9, 1947. He was also fami-
liar with the richness of the ore. He suggested that
Kaiser engineers could use it for upgrading their lower
grade properties. John G. Holland eontributed his talents
to the Bureau of Mines investigation and assisted in
determining the size, values and depth of the particular
ore body in question. Rex assisted Mr. Gorlinski in the
survey.

Regardless of what plaintiff claims Mr. Moreton may
have told him concerning possible price, Rex Holland
admits by his alleged conversation with Canfield that
Canfield told him on September 14, 1948, that ore had
been sold for 25¢ per ton. By Exhibit P19, a letter dated
October 13, 1948, Rex knew the tonnage to have been esti-
mated at 1.55 M tons.
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The undisputed testimony is that Mr. Moreton did
not even know where the claims were located when the
owners approached him in April, 1946, much less what
ore, if any, was in the mining claims, or the value thereof.
Plaintiffs say: “The inference is that he (Moreton) knew
a great deal about the potential value of the claims which
the co-owners did not know and he sent for them.” (Brief

p- 6).

The undisputed evidence is that the owners told
Moreton at their first meeting in April, 1946, that the
claims had been drilled ; that they were valuable and they
desired to enlist his aid in selling them. As evidence of
their knowledge of the value of the claims was the pur-
chase price fixed by them in the sum of $100,000.00. There
is absolutely no evidence in the record that Moreton knew
anything about the mining claims, other than what the
co-owners told him as an inducement to him to enter into
the arrangement with them. The Hollands knew all there
was to know about their claims and the potential value
as shown by the undisputed testimony.

After the letter to Dr. Mathesius on September 14,
1948, Rex did not ask either Moreton, Dr. Mathesius or
Mr. Heald the price per ton at which the property was
being sold. It is unbelievable that a meeting of the kind
that was held on December 20, 1948, could be held with-
out some inquiry being made, if only out of mere curio-
sity, if price was important. Rex’s silence at a time when
a person not motivated by some ulterior purpose would
have spoken is evidence of his cleverness, unless his for-
getfulness was prompted by his counsel. But in any event
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the whole conduct of Rex Holland and his writings con-
tradict the pleadings with regard to his alleged mental
sluggishness and inferiorities. The price had been dis-
cussed and fixed on April 6, 1946, and there was a meet-
ing of the minds on the option. Moreton made positive
statements, repeated several times, to the Hollands and
to Murie that he, Moreton, expected to make every effort
to get more than $100,000.00 for the three-fourths inter-
est for his own account. Rex’s testimony is to the effect
that from the inception of the transaction he knew that
the co-owners were to receive $100,000.00 for their part
of the claims. Mr. Moreton made a disclosure that he was
in contact with Mr. Shelton, the General Attorney for
Columbia.

On July 9, 1947, Rex wrote his letter to Mr. Wald-
thausen showing an intimate knowledge of the claims
and his familiarity with the Bureau of Mines report.
Mr. Moreton did not resent the intrusion of Rex as evi-
denced by the former’s letter of July 17, 1947, Exhibit
P46. Rex’s letter to Waldthausen, however, shows his
anxiety to get along with the transaction and his knowl-
edge of the option. His letter of September 14, 1948, to
Dr. Mathesius, shows knowledge of the primary term of
twelve months for the option “and so long thereafter as
the said Arthur E. Moreton shall have negotiations for

the sale of said claims to others, actively pending.” (Ex-
hibit P5).

The fact that Rex would deliberately disavow the
letter to Waldthausen at the time of his deposition, which
testimony is set out in the appendix to this brief, is signi-
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ficant. We say that it was because Rex did not want to be
charged with the knowledge contained in the Bureau of
Mines report, which is most comprehensive in its scope.
Furthermore, the report shows that one could not he
confused between the portion of the ore body on the M &
H claims and the portion on the Short Line claim. The
missing figures between pages 4 and 5 disclose that the
M & H claims were previously known as the Pedros, all
factual information that does not square up with much
that Rex had said in the instant case and with what his
counsel contend for him.

Rex is charged by his own letter to \Waldthausen
with knowledge of the overburden, the probable extent
of the ore body, the scope of the core drilling and the
richness of the deposit as shown by the core analysis.
So far as Canfield is concerned, there is Rex’s deposition
which was before this Court in Holland v. Columbia Iron
Mining Co., supra, where at page 42 he states the con-
versation took place in September 1947, and that Canfield
told him in answer to a question: “What are they paying
for iron ore on the property?”, that he thought it was
256c a ton. There is no reference in Rex’s deposition to
the alleged second conversation with Canfield, at which
time Rex said his confidence in Mr. Moreton was restored,
a decided afterthought after the disclosure of Rex’s letter
to Dr. Mathesius of September 14, 1948.

In the September 14, 1948, letter Rex discloses not
only an intimate knowledge of the option and its terms,
but of the price of 25¢ per ton. The letter does even more.
By it Rex Holland places a construction upon his dealings
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with Moreton. He acknowledges himself committed by
the option, and yet he does not hesitate to suggest to Dr.
Mathesius that action be stalled until the option is per-
mitted to expire so that the whole matter can be renego-
tiated.

Rex was on the property for three days in the early
part of the year 1947 as an assistant to Mr. Gorlinski,
the surveyor. Rex was informed that in 1945 and 1946
the property was being core drilled by the Bureau of
Mines and he executed a power of attorney in favor of
John G. Holland to permit a trespass by the Government
engineers.

There is Exhibit D32, the letter of July 14, 1948,
where Rex Holland in his own handwriting appraised
3% of the money that he was to receive at $999.99, which
interest he offered to Moreton at a discount for $600.00.
In the letter of October 13, 1948, Exhibit P19, the esti-
mated tonnage of 1.55 M is mentioned, as well as the fact
that Moreton was to receive for his interest all of the
purchase price in excess of $100,000.00.

On December 10, 1949, Exhibit D62, Rex Holland
wrote to Moreton proposing a venture with Canfield and
mentions a million tons in the area ‘“where the people
from the East or the U.S. Steel Co. purchases the de-
posits already under consideration then they will also
buy these other deposits which will return to a 15% in-
trest (sic) an amount in access (sic) of $35,000.00.” $37,-
500.00 would be 15% of a million tons at 25¢ per ton, a
calculation that Rex undoubtedly made in attempting to
interest Moreton in the proposition, and which accounts
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for his expression “an amount in access (sic) of $35,-
000.00.” On October 31, 1950, Exhibit D38, Rex wrote to
Mr. Moreton showing an intimate knowledge of the
M & H Nos. 3, 5 and 6. To this letter he attached a map
showing a location of the Short Line, drill holes, dis-
covery monuments and the location of M & H No. 1. The
drawing is purportedly drawn to scale and shows the
topography of the area. Rex did not acquire, overnight,
the knowledge to draw the map and to state the details
of the remaining holdings as indicated by the exhibit.
On February 28, 1951, Exhibit D67A, Rex said in a letter
to Moreton that he was now almost to the end of the
money he had received for the M & H’s and asked for a
loan of $3000.00 for which Rex would give Moreton a 1%
interest in a new discovery. This letter is copied in the
appendix. Kxhibit D39, a letter to Moreton dated June
11, 1952, proposing a fantastic investment in an alleged
titanium property in Canada, was admitted by Rex to
have been a hoax and his way of dealing with Moreton
in order to equalize the M & H transaction without going
to court (R. 924-927). Failing at every turn to borrow,
beg or cheat Mr. Moreton, Rex sent the letter, (Exhibit
P24) postmarked December 16, 1951, which is likewise set
out in the appendix. The mistake that Rex made in this
letter was the paragraph we now quote:

“I know, and you know, that yvou sent us a
letter before the sale was made stating that there
was 1.6 million tons of good grade iron ore on
those claims, proven by diamond drilling and that
the Geneva Steel Co. would pay 10 cents per ton
for the deposit, and it was because of this letter,
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which is still at home, that we decided that for
your services we were willing to take the $100,-
000.00 and you would get the $60,000.00.”
The purported letter that Rex refers to was never pro-
duced although its production was timely demanded (R.
174). There is no reference to the conversation with Can-
field.

Inasmuch as the plaintiff had no such purported
letter, he resorted to an alleged oral statement by the
defendant with reference to 10c¢ per ton. This alleged
oral statement was an ingenious afterthought designed to
relate the estimated tonnage made by Columbia, more
than one year later in October, 1948, of 1.55 million tons.
to a price of 10c per ton, to make a total “believed’’ pur-
chase price of $155,000.00.

Contrary to the record, it is stated in plaintiffs’ brief
(P. 29) “The evidence is clear that in consummating this
sale the Hollands relied upon Moreton’s statement that
they could not expect to get more than 10 cents for the
ore,” and that in closing the transaction (P. 33) “it was
the understanding of the co-owners that this excess would
not be more than in the neighborhood of $22,000 putting
the tonnage and price at 1,500,000 and 10 cents.”

The alleged statement with reference to 10c per ton
can avail the plaintiff of nothing because according to
his own testimony, it occurred more than a year after the
option had been entered into on April 6, 1946. Holland
gave various times as to this alleged conversation, which
he finally stated occurred but “one time.” However,
plaintiff’s attorneys say falsely and contrary to the
record that the conversation occurred “on several occa-
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sions” and in their brief (P. 33) say “Moreton started out
by representing that because of the overburden, that the
most that could be received was 10 cents per ton.” There
is nothing in the record to sustain any such statement.

The time when this one alleged conversation took
place was finally definitely fixed for all time in his eross-
examination, wherein plaintiff testified it “was just be-
fore we signed the agreement of ownership,” which is
dated July 23, 1947 (R. 456). Further, he testified on
cross-examination that this alleged statement was made
after he signed the renewal option in June, 1947 (R. 458).

Therefore, it definitely appears that such statement,
if ever made, could not have been an inducement or repre-
sentation by this defendant to the co-owners at the time
of the original option made on April 6, 1946, nor at the
time of the renewal thereof in June, 1947. Plaintiff’s own
testimony is conclusive in that respect.

The fact remains that in spite of this belated alleged
statement with respect to 10c per ton, and in spite of the
plaintiff’s alleged conversations with Canfield in Septem-
ber, 1948, with reference to 25¢ a ton, the plaintiff and
his co-owners recognized the option and made their offer
to sell their interest to Columbia for $100,000.00.

The foregoing statement with reference to 10c per
ton alleged to be made by the defendant is contradictory
to the written instruments theretofore and thereafter exe-
cuted, and the same cannot vary or contradict the terms
of the option and the later assurances to Columbia and
to the defendant confirming the option.

In conformity to this is plaintiff’s testimony that he
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never did ask the defendant what he was getting and ii
answer to the question that the reason he never brought
it up was because it wasn’t any of his concern, he replied,
“T don’t know whether it was or not, it was never brought
up” (R. 439). However, plaintiff admitted that the figure
of $100,000.00 persisted to the end of the transaction (R.
442).

Plaintiffs’ attorneys argue that the co-owners would
have signed anything that the defendant put before them,
but they signed nothing that was not in accord with and in
affirmance of the original agreement of April 6, 1946.
On the contrary, all subsequent writings and conversa-
tions confirmed the option.

There is nothing in the record that shows or even
tends to show that the defendant used any persuasion,
influence, duress or coercion of any kind whatsoever to
induce the co-owners to sign any of the documents or
letters in evidence. All of these papers were executed
freely and voluntarily by the co-owners and in recognition
of the option given to the defendant.

No one required them to sign the offer of sale and
letter of October 16th, or any other letter addressed to
Columbia Iron Mining Company. Plaintiff himself testi-
fied that this offer and letter of October 16th was mailed
to him at Cedar City (R. 437).

Plaintiff would now ask the Court to permit him to
repudiate the solemn binding documents so executed by
him, because hindsight now suggests to him that he should
have had more. The transaction was entered into as here-
in pointed out, when the outlook for a sale was anything
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but promising. Fortuitously, events occurred more than
214 years after the original transaction on April 6, 1946,
making it possible to make a sale much earlier than could
have reasonably been anticipated. However, one cannot
look at the matter only in the light of such events, but
must consider them as they existed at the time.

Plaintiff would make something of the fact that two
offers were made, and pursuant thereto two Warranty
Deeds were made, one by the co-owners, and the other by
this defendant and members of his family. However, the
reason for separate offers and separate deeds is perfectly
obvious. The offer of sale was required by the company
to recite that conveyance would be made by Warranty
Deed, and the offers so recited. Defendant’s experience
with the co-owners, prior to the making of their separate
offers of sale on October 16, 1948, was such that it would
be inadvisable for him to have joined with the co-owners
in offering to sell by a single Warranty Deed, because
in such an event he would have been warranting {title to
the entire interest in the mining claims, both that of the
co-owners and his own. He had reason to lose confidence
in the co-owners, first, by reason of Rex’s letter to Dr.
Mathesius of September 14, 1948, in which he asked that
the closing of the transaction be delayed until the option
to this defendant had expired. Second, because of the un-
disclosed option to Davis and Lunt to purchase the min-
ing claims for $5,000.00, and the later asserted right of

Bob Arthur to one-half interest in the claims. Bob
Arthur’s interest was not shown in the abstract of title.
Had Bob Arthur not been settled with by this defendant,
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and had he established his one-half interest, this defend-
ant would have been committed to make good such a
warranty as to title. The claims in question have been lo-
cated and relocated several times, and there was always
the possibility of any of the former locators asserting
an interest. While the patent conveys to the patentee the
interest of the United States in the lands, it is not conclu-
sive as to the rights of other undisclosed former co-
locators.

While the credibility of Rex Holland is a jury prob-
lem, nevertheless the trial court in considering
all of the evidence, reviewing it to determine whether
reasonable minds could differ, could not escape the defi-
nite conclusion that Rex Holland knew the nature of the
transaction, knew that the property was committed to
Mr. Moreton or his assigns for the price indicated, knew
the nature of the ore body, the topography of the country
and the volatile values so far as concerns price inherent
in mining properties of the nature of the properties in
question. Rex by his own conduct and by his own expres-
sions cannot be characterized as the inferior individual
and the man with limited learning and knowledge as
counsel attempt to portray him. Rex Holland is a schemer
and it took little coaching to indulge in attempted extor-
tion and blackmail.

POINT IV.

MEANS OF KNOWLEDGE IS EQUIVALENT TO
“KNOWLEDGE.”

This Court in Gibson v. Jensen, 48 Utah 244, 158 P.
426, and in Taylor v. Moore, 87 Utah 493, 51 P. 2d 222,

Sponsored by the S.J. Quinney Law Library 1 by the Institute of Museum and Library Services

v the Utah State Library.
rors




60

so holds. In the Taylor case the defendants Moore were
in possession of the ranch for more than five years before
asserting the fraud and claiming the right to rescind. This
Court held that to support a rescission of the contract or
cancellation of the mortgage the evidence should be clear
and convincing in character, and the preponderance of the

evidence must support him who claims the right to res-
cind. Citing Ferrell v. Wiswell, 45 Utah 202, 143 P. 582,

this Court said:

“We have no right to overlook the wholesome
rule that where deeds or contracts are sought to be
vacated and set aside upon the ground of fraud
and deceit, the burden of proving the alleged fraud
18 upon him who asserts it; moreover, that the
fraud must be established by clear and convincing
evidence.”

It was held in the Taylor case that to justify the
rescission the party seeking to avail himself of that
remedy must move promptly and with all reasonable dili-
gence to disaffirm the contract upon discovery of the
fraud.

“If we assume fraud is proved and that the
physical facts were insufficient to put Moore on
notice that the Taxlors were pretending to convey
more than thev owned, and that he was misled to
his injury, vet, by a clear preponderance of the
evidence Moore learned of the misrepresentations
in March of 1926 when Mr. Duncan, the railroad
engineer, told him the hotel and other ranch build-
ings were on railroad land. Moore, however, did
nothing about the matter until after the written
notice was served on him in July of 1928. In
the meantime he had made payments of interest
on his indebtedness, had enjoved the use and bene-
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fits of the ranch, and had exercised all of the
rights and prerogatives of ownership.”

In the instant case Rex Holland testified in his de-
position (p. 42) that he was informed by Canfield in
September, 1947, that iron ore was being sold for 25¢ a
ton. Rex confirmed the fact of 25¢ per ton in his own
handwriting in his letter of September 14, 1948, to Dr.
Mathesius. Mr. Moreton in his telegram of October §,
1948 (R. 238, 505) advised the Hollands and Murie that he
was bargaining for the sale of the co-owners interest “for
your fixed amount in cash and for as much more as I can
get for mine as agreed and as set forth in our written
agreements.” Moreton was always available to be asked
the important question of “How much?”’, yet he was never
asked. The letter to Dr. Mathesius was calculated to pro-
voke further inquiry, yet when Dr. Mathesius, Mr. Heald,
the Moreton family, Murie, Mr. and Mrs. John G. Hol-
land and Rex all met in Mr. Moreton’s office on December
20, 1948, to close the transaction the Hollands remained
mute. They executed their own deed in favor of Columbia
Iron Mining Company. It is not claimed that they were
coerced or forced into a delivery of the deed. The trans-
action was a voluntary one. There is no reason why the
simple question “How much was Mr. Moreton getting for
his interest?” could not then have been asked. Plaintiffs

try to make a jury question by denying the testimony of
Mr. Heald that at the meeting on December 20th the whole
transaction, including the consideration agreed to be paid
to Mr. Moreton, was carefully and methodically explained.
But the rule of law is a salutary one which states that
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means of knowledge is equivalent to knowledge. The Hol.
lands had every means to determine that fact. Their sus-
picions had been aroused as evidenced by the September
14th letter, unless Rex was only maneuvering in order to
avoid the option in favor of Moreton. Giving Rex the
benefit of the doubt and assuming that he was acting in
good faith when he wrote to Dr. Mathesius that Moreton
was cheating him, and feeling himself free to act or not
to act as he desired in the premises, he had the duty to
speak up or be charged nevertheless with knowledge that
his simple question would have disclosed. Thus it is said
in Taylor v. Moore, supra:

“When in March of 1926 Moore learned that
the railroad company owned the land on which the
buildings were located, he already knew the water
he was using in the hotel building and for irriga-
tion came from the railroad tank. There was then
no excuse for further delay in making inquiry to
determine by what right, if any, he was and had
been using water from the railroad tank for culi-
nary and irrigation purposes. If he had at the
time he entered into the contract of purchase been
lulled into security by the representation of Nephi
M. Taylor respecting ownership of a good water
right, surely he was then, in 1926, on notice of
facts which he could not further ignore. The phy-
sical facts speak louder than any representation
which Taylor could have made, that the hotel was
on railroad property, and also that the water
from the water tank was owned by the railroad
company. Gibson v. Jensen, 43 Utah 244, 158 P.
426. The means of knowledge is equivalent to
knowledge. A party who has opportunity of know-
ing the facts constituting the alleged fraud cannot
be inactive and afterwards allege a want of knowl-
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edge that arose by reason of his own laches and
negligence. Salt Lake ‘City v. Salt Lake Inv. Co.,
43 Utah 181, 134 P. 603.”

The Court in Bonded Adjustment Co. v. Anderson,

(Wash. 1936), 57 P. 2d 1046, quotes with approval from
St. John v. Hendrickson, 81 Ind. 350, in part as follows:

“‘We do decide that where a party with full
knowledge declines to repudiate a transaction
known to him to be fraudulent, and fully and ex-
pressly ratifies it, he can neither rescind, nor
maintain an action for damages.’”’

When the Hollands and Murie delivered their deed to
Columbia Iron Mining Company and received $100,000.00
charged as they were with knowledge of what Moreton
was getting for his interest, being so charged because
they had the means of acquiring the knowledge, they
ratified the transaction and they cannot now rescind nor
maintain an action for damages.

The plaintiffs’ conduct in the instant case bars them
from any relief as was stated in Preston v. Shields (Kan.
1945), 156 P.2d 546

“‘So long as the risks were being taken by
others the alleged breach of a trust relation by
his cotentant, Young, and the fraudulent plan and
device of Young and others to deprive him of
his interest was of no apparent concern. When,
however, those risks were transformed into
profits, principles of equity underlying the rela-
tion of cotenants, and the principles of equity
which guard against the bad faith and the fraudu-
lent plans and devices of others became dominant
and controlling considerations. Under such ecir-
cumstances equity will not grant the relief sought.
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Kirsch v. City of Abilene, 120 Kan. 749, 244 P,
1054.” 148 Kan. at pages 262, 263, 81 P.2d at page
30.

To the same effect are also Twin-Lick Oil (o,
v. Marbury, 91 U.S. 587, 23 L. Ed. 328 and Preston
v. Kaw Pipe Line Co., 10 Cir., 113 F.2d 311. In
the last case cited headnotes 3 and 6 read:

‘Equity does not concern itself with mere
lapse of time before institution of action, but with
inequity of permitting claim to be enforced after
such time.” (Headnote 3.)

‘One may not sit idly by for any considerable
time, without asserting claim to property of highly
speculative nature, to await outcome of others’
efforts to develop and prove such property, and,
when such efforts are successful, come in and
claim fruits thereof.” (Headnote 6.)”

POINT V.
THE HOLLANDS HAD ACTUAL KNOWLEDGE OR THE

MEANS OF KNOWLEDGE WITHIN THE CONNOTATION
OF THE STATUTES OF LIMITATION.

Anticipating the defense of the statutes of limitation
the amended complaint (XXV, R. 11-12) alleges that the
co-owners did not discover or have any means or reason
that they knew of to discover the alleged fraud and the
alleged imposition perpetrated and practiced upon them
until on or about December 18, 1951. The deed from the
Moreton family to Columbia Iron was placed of record
with the requisite amount of revenue stamps on January
5, 1949. In Smith v. Edwards (1932), 81 Utah 24, 11
P.2d 264, it was held that there was no fraud shown on
the part of the grantor or the grantee in an action to set
aside a deed and that, in any event, the statute of limita-
tions barred the action. The defendants relied upon Sec-
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tion 4900, Compiled Laws of Utah 1917, our present
statute 57-3-2, U.C.4. 1953, which provides:

“Every conveyance, or instrument in writing
affecting real estate, executed, acknowledged or
proved, and certified, in the manner preseribed
by this title, *** shall, from the time of filing the
same with the recorder for record, impart notice
to all persons of the contents thereof; and subse-
quent purchasers, mortgagees and lienholders
shall be deemed to purchase and take with notice.”

This Court held:

“Under the statute from the time of filing the
conveyance with the recorder it shall impart notice
to all persons of the contents thereof. From the
time of recording these conveyances all persons,
including plaintiffs, notice was imparted to them
that the conveyances contained the statements
above quoted.”

Revenue stamps totaling $316.25 were affixed to the
deed which, at $1.10 per $1000.00 would indicate the con-
sideration of $287,500.00, and under the statute would
impart notice thereof to all persons. In Froelich v. United
Royalty Company (Kan. 1956), 290 P.2d 93, it was held
that the presence of revenue stamps on the recorded in-
strument “might well have raised a question in the minds
of the appellees which would have caused them to make
an investigation of the possible further propensities of
the royalty conveyance.” In the case of Smith v. Edwards,
supra, it is held that:

“*** the contents of the conveyances were
of record and imparted notice of the contents and

what the consideration was as shown thereby and
all persons might be expected to inquire forth-
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with of what the ‘other valuable considerations’
consisted, if the truthfulness was doubted and fail-
ing to do so would cause the statute to run from
the time when a reasonably prudent person would
have acted and thereby discovered falsity if it
existed.”

The term “discovery” as used in subd. (3) of Section
78-12-26, U.C.A. 1953, was defined and analyzed in Smith

v. Edwards, supra. This court quoted from the Minnesota
case of Duxbury v. Boice, 72 N.W. 838:

“‘To ascertain what constitutes ¢ ‘a discovery
of the facts constituting the fraud,”’ reference
must be had to the principles of equity. *** Hence,
in actions in equity, the rule was that the means of
knowledge were equivalent to actual knowledge;
that is, that a knowledge of facts which would have
put an ordinarily prudent man upon inquiry
which, if followed up, would have resulted in a
discovery of the fraud, was equivalent to actual
discovery.’”

See also Taylor v. Moore, supra.

Assuming for the purpose of argument only that
Moreton was acting as the agent of the Hollands, and
that he was negotiating with Columbia Iron to secure
as large a sum as he could for his principals, and assunm-
ing Rex Holland and his father to be the ordinarily
prudent men, then the inquiry as to means of knowledge,
the equivalent to actual knowledge, becomes important.
Notice sufficient to excite attention becomes the subject
of inquiry.

In Rex’s letter to Dr. Mathesius of September 14,
1948, he states: ‘
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“Kver since the property has been diamond
drilled Mr. Moreton has made us believe that there
was only One Million, Four Hundred Thousand
(1,400,000) tons of iron ore contained in this de-
posit.

We agreed to accept $100,000.00 for this prop-
erty based upon that tonnage and have signed
Articles of Agreement that will expire at the end
of September, 1948.”

In the first place the Bureau of Mines report was not
circulated until June 26, 1947, Exhibit D48, which was
after the option and the agreed price. In the second place,
the quoted statement puts Columbia Iron on notice of an
alleged misrepresentation as to tonnage. Columbia Iron
had estimated the tonnage to be 1.7M tons. The figure of
1.05M was a compromise between Moreton and Columbia.
The figure of 1.55M tons was spelled out in Rex’s letter
of October 13, 1948, Exhibit P19, and again in his letter
of October 16, 1948, Exhibit P16.

Assuming that the $100,000.00 figure was based on
the estimated tonnage as stated by Rex, what would the
reasonably prudent man have done in the premises? Rex
did not receive an answer from Dr. Mathesius and he
made no further inquiry of either Moreton or Mathesius.
Moreton did not cause Rex to change his position, it was
the obscure and illusory Mr. Canfield who Rex says re-
stored confidence by merely telling him that he had con-
fused the Short Line claim with the M & Hs but still the
fact remains that on October 13 and October 16, 1948, a

month almost to a day, Rex signed documents estimating
the tonnage at 1.55M tons. He made no inquiry at that
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time. He asked for no expla.nation as to the substantial
difference in tonnage.

The sin of omission, however, was even greater at the
time of the meeting and in the presence of Dr. Mathesius
and Mr. Heald, the latter the attorney for Columbia Iron
Mining Company, and when a simple inquiry would have
been expected from the reasonably prudent man, Rex
remained silent. How can it be said that a reasonable
mind, once having charged fraud by a letter communica-
tion, could remain silent in the presence of the very man
the letter was written to, with the diserepancy in tonnage
already revealed? Mr. Heald testified that the meeting
was held for the very purpose of disclosing all of the facts
and figures, including the commitment on the part of the
mining company to pay the Moreton family $287,500.00,
and that this was done in the presence of Rex and his
father. To deny Heald’s testimony, as Rex has done, does
not, nevertheless, take him out of the sphere of what the
reasonably prudent man would have done under the cir-

cumstances, and does not excuse him from pursuing to its
ultimate conclusion the inquiry that he himself initiated.
“A knowledge of facts which would have put an ordinarily
prudent man on inquiry, which, if followed up, would have
resulted in the discovery of the fraud, was equivalent to
actual discovery.” Smith v. Edwards, supra. Rex is
charged with that very salutary rule of law which is the
crux of this case and which the plaintiffs attempted to
avoid by their sham and frivolous pleading in the prem-

1ses.
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Other expressions in the letter of September 14, 1948,
are equally as devastating:

“Since we signed the Agreement we have been
advised that instead of One Million, Four Hundred
Thousand tons of iron upon the property there
are Three Million Five Hundred Thousand tons
of iron ore and that it is being offered for sale for
.25¢ per ton or a total sales price of $875,000.00.

Therefore Mr. Moreton has, through mislead-
ing us about the total tonnage, had us sign an
Agreement that will net him $775,000.00 for a
$700.00 investment.

Will you consider postponing the purchase
of the property until after November 1st, 1948
and notify Mr. Moreton that the sale has been
canceled. This will then give time for the Agree-
ment between us to expire. We will then demand
that the sale be made on an equal basis whereby
we the owners of the property will receive three
fourths of the total and Mr. Moreton will receive
his 14 interest for patenting the property. This
will be a fair return of $218,750.00 for his $700.00
investment and we who have been doing yearly
assessment work for many years, to keep the
property with a clear title, will enter into the sale
of our property on a 34 equal basis.”

Rex recognizes that Moreton had the one-fourth in-
terest for patenting the property. He recognizes that the
remaining three-fourths interest was committed for $100,-
000.00. The gist of the complaint to Dr. Mathesius is
that the co-locators had made a bad bargain; that More-
ton for his alleged investment of $700.00 was about to
receive an unfair proportion. But what does Rex do
about it — nothing. Once he mooted the question and
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went so far as to express his feelings, he had the duty of
further inquiry before he could accept the fruits of his
bargain and then cry fraud. The yardstick that is going
to measure the conduct of the reasonably prudent man is
going to require that Rex at least discuss the situation
with Moreton, which he did not do. The same yardstick
will require Rex to ask Dr. Mathesius on December 20th
what the estimated tonnage was and the terms of the
transaction as it affected Moreton. It is inconceivable
that a reasonably minded man would not have concluded
that the letter of September 14, 1948, provoked and made
reasonably prudent the meeting of December 20th for the
very purpose that Mr. Heald said the meeting was called,
namely, to inform everyone of the transactions so that
there could be no misunderstanding ; but Rex did nothing.
He made no further inquiry, he remained mute and deaf.

The meeting of December 20, 1948, was in truth and
in fact the answer to Rex’s inquiry of the preceding
September 14th. It was the opportunity that Dr. Mathe-
sius and Mr. Heald offered to have the whole factual
premise aired and this they did notwithstanding Rex’s
denials. He, nevertheless, is charged with the knowledge
that such inquiry would have disclosed. The situation
is strikingly similar to that in Cherrington v. Woods
(Colo. 1955), 290 P.2d 226.

“‘Woods was in and out of the store during
approximately one week and was there on many
occasions and had a full and complete opportunity
to make every examination to ascertain every fact
he might have wanted to know. He could have de-
termined everything necessary, or any facts neces-
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sary connected with the business during that time
had he done so.” ”

The Colorado Court said:

“Without further discussion we determine
that this case should be reversed, the reversal be-
ing predicated upon clear and distinet rulings of
this court in former cases which we think are
conclusive, namely, Groves v. Chase, 60 Colo. 155,
151 P. 913 ; Emerson-Brantingham Implement Co.
v. Wood, 63 Colo. 130, 165 P. 263; and Bosick v.
Youngblood, 95 Colo. 532, 37 P. 2d 1095.

‘“Where the means of knowledge are at hand
and equally available to both parties, and the sub-
ject of purchase is alike open to their inspection, if
the purchaser does not avail himself of these
means and opportunities, he will not be heard to
say that he has been deceived by the vendor’s rep-

sentations.
* * *

Whatever is notice enough to excite
attention, and put the party upon his guard,
and call for inquiry, is notice of everything to
which such inquiry might have led. When a
person has sufficient information to lead him
to a fact, he shall be deemed conversant of it.

* * * The presumption is that, if the party
affected by any fraudulent transaction or
management might, with ordinary care and
attention, have seasonably detected it, he
seasonably had actual knowledge of it.” * * *
‘Concealment by mere silence is not enough.
There must be some trick or contrivance in-
tended to exclude suspicion and prevent in-
quiry.”’”
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There was no affirmative act on the part of More-
ton or on the part of Columbia to prevent the Hollands
from finding out the true facts. The record is absolutely
silent as to anything done or omitted on the part of
Moreton between the 14th day of September, 1948, and
the day of the receipt of the money that could have lulled
Rex or his father into a false sense of security. Rex had
every means to discover the full state of affairs on De-
cember 20, 1948, before he received Columbia’s check for
$100,000.00. By his own expressions he had been alerted
to the alleged discrepancies. The rule is well stated in 34
Am. Jur., Limitation of Action, Section 169, page 136:

- “Full possession of the means of detecting
fraud is deemed the equivalent of actual know-
ledge, for the presumption is that if a party af-
fected by any fraudulent transaction or manage-
ment might, with ordinary care or attention, have
seasonably detected it, he seasonably had actual
knowledge of it. The law does not contemplate
such a discovery as would give positive knowledge
of a fraud, but such a discovery as would lead a
prudent man to inquiry or action. To hold that the

discovery must amount to absolute knowledge of
the fact of fraud would be to render the statute
practically inoperative, since such knowledge is
rarely had before the facts are established by ad-
judication. If it appears that the party has know-
ledge or information of facts sufficient to put a
prudent man upon inquiry, and that he wholly ne-
glects to make any inquiry, or, having begun, fails
to prosecute it in a reasonable manner, the infer-
ence of actual notice is said to be necessary and
absolute.”
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On September 25, 1948, Exhibit D33, Moreton wrote
to the Hollands in part as follows:

“You will recall that I have stated to you on
many occasions that I hope to realize more than
$133,333.33 from these claims, and that therefore
you should not quote a purchase price to anyone
for the reason that I might not then be able to
obtain more than that sum. To this you have re-
plied on several occasions that you will not do
so, and that you hope that I am able to obtain
much more than that amount, and that it is per-
fectly satisfactory with you. Of course the Agree-
ment provides for just that. However, let me cau-
tion you again to leave the entire bargaining and
selling of these properties to me as agreed upon.”

The telegram of October 8, 1948 (R. 238, 505) from More-
ton to the Hollands reads:

“Have talked on phone to president of com-
pany twice today bargaining with him for sale of
your interest for your fixed amount in cash and
for as much more as I can get for mine as agreed
and as set forth in our written agreements I will
keep you advised.”

The letter of October 13, 1948, Exhibit P19, signed by
the Hollands and Murie reads in part as follows:

“Our Agreement with Mr. Moreton provides
that in consideration of his assistance in holding
these claims and his patenting the same, at his
sole cost and expense, and other good and valuable
considerations, which we have heretofore received
from him, that he shall receive for his interest in
said claims, all of the purchase price which may be
received for said claims in excess of $100,000.00
(which amount was fixed by us), the said sum of
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$100,000.00 to be received by us, as and for our
full share of the purchase price of said claims, and
for all our interest in said claims.

We have this day prepared and submitted to
you our offer for the sale of our entire interest in
and to said M &H Mining Claims, consisting of an
undivided three-fourths interest therein (subject
to our Agreement with Mr. Moreton) for the said
sum of $100,000.00, which amount is entirely sat-
isfactory to us. It is further entirely satisfactory
to us that Mr. Moreton shall negotiate for and
sell his interest in said claims for whatever price
you and he may agree upon, the entire proceeds
therefrom to be his sole property, this being in
accordance with our written Agreement and our
later oral statements to Mr. Moreton that we hope
that he can obtain as much as possible for his
interest, it being his right to determine and to
receive, whatever amount you may agree upon
with him.”

On October 16, 1948, Exhibit P16, the Hollands over their
signature said in part as follows:

“We, the undersigned, have this day prepared
and submitted to you an offer for the sale of our
interest in and to said M & H Mining Claims for
the sum of $100,000.00 cash. This purchase price
to be paid us is entirely satisfactory to us, and in
full for our interest.

We realized that in order to interest a pur-
chaser in these claims, it would be necessary that
they be patented. However, we were without such
funds or means to secure such patent and costs in-
cident thereto and we therefore asked Mr. Arthur
E. Moreton to secure such patent, at his sole cost
and expense in return for an interest. Needless to
say, Mr. Moreton may offer and sell his interest
in said claims for whatever price you and he may
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agree upon, if he so desires, and the entire pro-
ceeds therefrom will of course be his sole property,
it being his right to determine and to receive what-
ever amount you may agree upon with him.”

On November 20, 1948, Exhibit P17, the Hollands and
Murie said in their writing to Columbia Iron Mining
Company:

“We reaffirm our letter to you of October 16,
1948, with respeect to the offer made by us to your
company for the sale of our interest in and to the
M & H Claims at Desert Mound for the sum of
$100,000.00 cash.

We make this offer to sell our interest for
this sum, free and clear of all encumberances (sic)
and lawful claims whatsoever. Patent on these
claims has now been issued and we hope for an
early acceptance of our offer.

An interest in these claims is also held by
Arthur E. Moreton, and it is no concern of ours as
to when and to whom he may sell his interest or at
what price or upon what terms.”

The various writings that we call attention to were
received or signed by the Hollands after Rex’s letter to
Dr. Mathesius of September 14, 1948, and at a time when
the idea of tonnage and the price of 25¢ per ton was fresh
in Holland’s mind. To conclude otherwise would do vio-
lence to the plain meaning of words. In connection with
the agreement of ownership Rex testified:

“‘A. Well, we read it over—yes, we discussed it
with Mr. Moreton that the price was the
same, that the ownership was the same. And
after we could see that the ownerships and
the price was the same, then we signed it.
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A. In other words, you were still to get g
hundred thousand dollars for your three.

fourths remaining interest that you, your
mother and your father and Murie had?

A. Yes sir.”” (R. 507).
With reference to the offer to Columbia Iron Mining
Company of October 16, 1948, Exhibit P15, Rex testified:

“Q And it was according to your offer to sell,
wasn’t 1t?

A That is right.
Q And then the question was asked:

‘Q. And this is the bargain you thought you
were making and did make to sell your
property to the Columbia Iron Mining
Company?

A. Yes sir.” (R. 509).

It is undisputed that the plaintiff asked the defendant
for, and received from him several advances on the pur-
chase price. On July 14, 1948, (Exhibit D32) the plaintiff
wrote to the defendant requesting an advance of $600.00
upon the purchase price, stating in said letter “Because
you understand how the mining claims are held and that
the anticipated early sale of the patented M & H’s would
return the money to you I am not going to try a Bank for
a loan.” On November 30, 1948, the plaintiff wrote the de-
fendant, “if convenient I would appreciate another
$200.00 check which together with the $300.00 sent me last
month will be deducted from the monies received from the
sale of the M & H’s.” (Exhibit D30).

It is undisputed in the record at the trial that $1
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500.00 in all was paid by the defendant to the co-owners
on account of their several requests, which sums of money
were paid by the defendant in reliance upon his option
and the written affirmation thereof by the co-owners to
Columbia Iron Mining Company (R. 682).

The question of discovery and time thereof should
not be an issue in this case, because it would seem from
the decision of this Court, dismissing the steel companies,
that this Court was of the opinion, as was the trial court,
that the co-owners had been made fully acquainted with
the total purchase price at the time of the closing of the
transaction. Surely this question of “discovery” cannot
again be litigated between the same parties and in the
same case.

Plaintiff could not discover what he already knew.
Rex’s testimony with respect to the time he “discovered”
the total purchase price does not square up with his
letter to Dr. Mathesius of September 14, 1948, from
which it is evident that he knew the prevailing price was
25¢ per ton. He knew the estimated tonnage was 1.55M
tons.

Furthermore, Rex’s letter to Moreton under date of
December 16, 1951, Exhibit P24, indicates definitely his
knowledge of the total purchase price, which, as he states
therein, was a “matter of common knowledge” in Cedar
City. What he complains about in this letter is not that
he had just learned of the total purchase price, but he
complains of the fact “that I am getting a lot of both
criticism and advise (sic) from many people who now
have learned what actually happened in the sale of the
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M & H claims. I do not know just where @t originated but
it 1s common knowledge that the price received for the
sale was $387,000.00 * * *. Because of the criticism I am
getting from men who are interested in the continued
development of the iron deposits I am keeping this
among us * * *. * * * ayith the outside influence from
others mot being considered * * *. 1 have avoided as
much criticism as I can and yet because it continues I
have now gone to one of the best law firms in Salt Lake
and found on what ground I stand. * * * What I want to
do 1s to come to some solution where we both will feel
better about the whole thing so I am going to present my
side of the story to you.” This is followed by an offer to
sell to Mr. Moreton a 1% interest for $75,000 of Rex’s
20% 1interest in a titanium property.

The significant thing about the foregoing letter is
not that Rex had just “discovered” the total purchase
price, but that “he is being criticised by others’’ who do
not understand the division of the purchase price, which
was a matter of “common knowledge.”

The so-called time of “discovery” (in spite of all
the written documents and letters to Columbia and More-
ton, Rex’s letter to Dr. Mathesius, and that the price per
ton and purchase price was a matter of common knowl-
edge in ‘Cedar City), is also an ingenious afterthought de-
signed to toll the running of the statute of limitations.
It would be difficult for Rex to ‘“discover” what he knew
at all times. In this connection the Court’s attention is
directed to the testimony of Moreton relating to the con-
versation with Rex at Cedar City in November of 1948
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with respect to the settlement of the claim of Robert A.
Arthur, in which conversation Moreton declined to accept
the offer of plaintiffs that the sum of $1500.00 so paid
to Arthur be deducted from the co-owners’ share of the
purchase price. In this conversation Moreton told the
co-owners “I am making a big profit out of this trans-
action, as you well know, on the tonnage, and the 25 cents
per ton,” to which statement Rex replied: “I think you
are.” This conversation was never denied (R. 773-777).

However, as we have pointed out, the time of dis-
covery is a matter of law for the Court to determine.
Rex’s letter was written December 16, 1951, but suit was
not instituted until December 19, 1952. Evidently Holland
was not too greatly disturbed by this criticism.

In view of the record herein it cannot be said as con-
tended that plaintiffs believed that the purchase price
“might be as much as $155,000, but no more,” and that
Moreton was to receive the difference between that sum
and $100,000.00.

In view of the overall price for Moreton’s interest
fixed in the option, price per ton and tonnage was of no
concern of theirs. By their written communications and
their participation in the closing of the transaction they
thereby expressed affirmance and acquiescence to More-
ton as well as to Columbia. Without such approvel by the
co-owners Columbia would not have purchased the inter-
est of the co-owners, nor that of Moreton.

- Plaintiffs are now estopped to contend that More-
ton did not act within his rights, but if not within his
rights as contended by the plaintiffs, then certainly under
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the express authority given to him. Plaintiffs induced
Moreton and assisted and encouraged him in every way
to make the sale on the basis he did. They accepted the
benefits and the patenting of the claim and received the
proceeds therefrom.

Under such circumstances as held by this Court in
the case of Moses v. Archie MacFarland & Son, 119 Utah
602, 280 P.2d 571, the plaintiff by his conduct indicated
his assent to become a party to the transaction and can-
not “escape ratification thereof.” To the same effect is
the case of LeVine v. Whitehouse, 37 Utah 260, 109 P.2,

In Vol. 1, Williston on Contracts, Revised edition,
Section 278, page 807, it is said:

“But silence may justify reasonable infer-
ences, as well as positive action, and a person isno
more justified in keeping silent when he knows,
or ought to know, that a reasonable person wil
regard his silence as assent, than he is in making a
gesture that he knows is ordinarily regarded asa
manifestation of assent, and afterwards asserting
that it was not so intended and that he made the
gesture merely in the exercise of his privilege to
move his hand about in the way that seemed most
comfortable. So a purported principal may not be
wilfully ignorant, nor may he purposely shut his
eyes to means of information within his possession
and control and thereby escape ratification ‘if
the circumstances are such that he could reason-
ably have been expected to dissent unless he were
willing to be a party to the transaction.””

What plaintiffs are now complaining about is that

the transaction resulted in a greater profit than was
perhaps originally anticipated, and that, therefore, it was
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has been well stated by this Court in Felkner v. Dooly, 28
Utah 236, 78 P. 365, as follows:

“Without further reviewing in detail the facts
and proceedings of the former cases in which the
trust funds in question were the subject-matter
of litigation, it sufficeth to state that the record
shows that the plaintiffs and their assignees, for
nearly 10 years prior to the commencement of this
action, had knowledge of the fact that Dooly had
repudiated and denied the trust as to the proceeds
of the sale of the Charles Dickens property. And
the authorities uniformly hold that when a trustee
of an express trust denies the trust and assumes
the absolute ownership of the trust property, and
this claim of ownmership is brought home to the
cestui que trust, a cause of action exists in favor
of the latter from the time he receives notice of the
repudiation of the trust by the trustee, and the
statute of limitations begins to run from that time.

In the case of Thomas v. (Glendinning, 13
Utah 47, this court held that: ‘It is well settled
that, as between the trustee and cestui que trust,
the statute of limitations does not operate, in cases
of express or direct trust, so long as such trust
continues. But when the trustee denies the trust
and assumes ownership of the trust property, or .
denies his liability or obligation under the trust
relation in such manner that the cestui que trust
has actual or even constructive notice of the repu-
diation of the trust, then the statute of limitations
attaches and begins to run from that time, for such
denial or adverse claim is an abandonment of the

fiduciary character in which the trustee has stood
to the property.””

Mr. Moreton’s letter of September 25, 1948, Exhibit
D36, repudiated the alleged relationship. He stated inno
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nncertain terms that he expected to get much more than
the amount stated in the ownership agreement for his own
account. The telegram of October 8, 1948, is another
repudiation. Moreton said that he was bargaining for the
sale of the M & H interests “for your fixed amount in
cash and for as much more as I can get as agreed and as
set forth in our written agreements.”’

Every subsequent letter that Moreton prepared for
the signature of the Hollands, and in which they said in
effect that Moreton could receive in his own right all over
$100,000.00, was an express repudiation of all that the
plaintiffs would contend for now, whether it be on the
theory of principal and agent or attorney and client. The
case of Felkner v. Dooly, supra, holds in accordance with
- recognized principles that the statute of limitations at-
- taches and begins to run from the time the trustee denies
- the trust and assumes ownership of the trust property,
or denies his liability or obligation under the trust rela-
- tion in such manner that the beneficiary has actual or
even constructive notice of the repudiation of the trust.

POINT VII.

THE STATUTES OF LIMITATION HAVE RUN AGAINST
THE ACTION BY REX HOLLAND.

Subdivision (3) of Section 78-12-26, U.C.A. 1953, re-
quires an action for relief on the ground of fraud or mis-
take to be commenced within three years of the discovery
by the aggrieved party of the facts constituting the fraud
or mistake. The plaintiffs concede that the cause of ac-

‘tion acerued on December 20, 1948 (R. 135). We say that
1t accrued earlier, but be that as it may more than three
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years elapsed from December 20, 1948, and the filing of
this action on December 19, 1952. There can be no ques-
tion but what Rex Holland knew or had the means of
knowing on December 20, 1948, the amount that M<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>