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o nelleF ABKED HERE o
Upon g@éaxaminati@ﬂ of our original bxi@%
we find that there is confusion in the

prayers for relief we are seeking from this

Court. We, therciore, ask the Court to dis-

xagzxd.t@a.%tagamantx on pages 4 and 5,
pages 61 and 62 and page 70 with respect
therete. In the iéiﬁggat of clarity we
herewith set forth the precise rclief which
we desire at the hands of this Court:
;gﬁ}n_.fhe plaintiff rex Holland, in his
individual capscity, requests this Court.to
Teinstate the Judgment in his favor ageinst |
Awrthur L. Moreton in the sum of $95,833,00
actual damages, plus $25,000,00 punitive
hlmagea.-and te correct said Judgment so as
te include therein interest at the rate of
6% per annum from December 20, 1948 on the
sald $95,833.00 to the date of judgment,
Muly 10, 1957,
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2. dex Holland in his individual capacity
further requests this Court to enter Judgmenlt
in his favor against all defendants other
than Arthur E. Moreton in the sum of
$95,833.00 plus interest thereon at 6% per
annum fr@m'ﬁacaﬁber 20, 1948 to the date of
judgment, or in the aliernative to grant a
new trial as to the individual defendants
other than Arthur E. Moreton.

3. Rex Holland in his capacity as Ad-
ministrator of the Estate of John Holland,
requests this Court to enter Judgment in
|favor of the estate against all defendants
[in the sum of $9%,833.00 with interest there~
en at 6% per annum from December 20, 1948
to the date of judgment, or in the altcrna-
tive to grant a new trial against all de-
fendants,

POINT 11
' CLAIMED FRRORS DURING TRIAL

Under Point X of thelr brief, defendants

raised questions concerning claimed errers

Sponsored by the S.J. Quinney Law Library. Fundin, / - dig [ ided by the Institute of Muset nd Library Ser
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|

| served their rights to ask for a new trial

|prevent this result. Only when plaintiff's

the defendants have ;roperly reserved their

during the trial of the case,

It should be observed that defendants®
position on these errors is not the one
ordinaxily taﬁan. They are not askinc a
new trial from this Court because of these
arrers. but are merely geeking to use the
‘asserted &rrarﬁ in the trial court as a
preiﬁit to prevent the reinstatement of
plaintiff's judgment. These alleged errors
cannot be used for such purpose. Flatntiffis
jéﬁéﬁant:m&aﬁ be reinstated if there is
ﬁ?iéenée to suppoert it and the faet that
there were errors in instructions, or errorg

in the admissibility of evidence will not

judgm&nt is reinstated may the alleged
errors be given effect for the purpose of

obtaining a new trial provided, of course,

right to so use them. However, the fact of

the matter is that defendants have not pre-

frnm thisfu@gwmg nAnfanamanmxwm ‘of defen-

nd Tech
- ‘LI hin ed QCR, 1




dants® bxief disclases that they are not
eve; néw asking far a new trial,

We do not que&fi@n the right of 2 re=
spendeﬂt to raise questions cgncernina &xran
‘committed duxing the trial where a Jhdgmeﬂt
Natwithstanding the Verdict has been granted
in his favor and from which an appeal has
be&n taken. The right to rai&@ such ques-
tlmns is expressly ngen in Rules 74(b) and
75(d) Utah Rules of Civilgﬁrecedure, How=
ever, tb@s& rules require that the qu@ﬁtion@
which a raspandent seeks to raise‘in such a
Situaiiwn be raised in a certain manner,
Thus, Rule 74(b)yzéquix@s that a zaapendé#t
gi;iriﬁg to raise such questions must sor-
feﬁt avﬁroséqkpp@al by filing a Statement
of{Faints on which he intends to rwly within
dﬁa fi@e and as required by Rule 75(d).
This latter rule requires that said stato~
ment be filed within 10 days after the
hiling of the Dasignation of the Record,

In the case at bar dafendants hava failed

/1/ nd Library Service

5

Sponsored by the S.J. Quinney Law Library. Funding for dig n pr ////I/
F@ @mplv | ¥R fhl&@x’d mmlmm and h@ng@’ cannot



now raise tha question.

Since the defendants have falled tc meet
itheégurisdieticnal requirements of the Utah
Rules of Civil Procedure they have no stand-
ing at this time to raise any question as tq
anyiﬁlaimﬁd errors o¢curring during the
trial, o |

If def&ndantsﬁd@sire to obtain a new
trial because of these errors itﬁﬁas in-
cumbent upon them to cross~appeal and ask
affirmative rellef from this Court. The
law is'clﬁar that where a respondent asks
thef%huxtta affirmatively aid him as dis-
tingﬁished from merely affirming a jﬁdgmenﬁ

appédled from, then cross-appaal is necw&sarb.

?79 tac, 34
0 Pac. 2d 951; Hazxi

F&h_x;_ﬁlggﬁ. 103 Utah 414, 135 Pac, 2d 519,

In the Fowers case, the Court stated:
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“True, as pointed out in the
case referred to, the cross-appellant
may avail himself of the bill of ex~
ceptions and of the whole record, if
the same is brought to this court,
which is prepared and filed by the
principal appellant, 1t, however, is
not true, as there intimated, that he
may also reverse or modify the judg-
ment in his favor upon his cross-as-
sigrment of errors without a cross-
appeal. If he desires to reverse or
modify the judgment in his favor, he
must serve notice of his cross-appeal
and assign his erxours in support there-
of. As a matter of course, if he does
not desire tc reverse or modify the
Judgment, but merely intends te¢ point
out errors which neutralize, modify,
or meet the assignment of errors of
the principal appellant, he may assign
such cross-erzors for that purpose
without serving a notice of cross-appeal,
The taking of a cross-appeal in this
Jurisdiction is 0 simple, and withal
so free from laber, trouble, or ex-
pense that it is always safer and
more prudent to sexrve notice of a
cross-appeal than merely to rely on
cross-assignments of erior.®

In the Jensen c¢ase the court stated:

"This court, in a number of
cases, considering the purpose and
function of cross-assignments, has
held that cross-assignmentis cannot
avail the respondent to have the
record reviewed, to afford him a modi-
fication of the judgment or any affirma-~
tive relief, and that to review a
record fcer such purpose, and to ¢rant
such relief, a cross-appeal is esson-
tial, and assignments made thereon in

1ry Services and Technology Act, administered by the Utah State Library.
Crrors.




*the same manner as on the appeal by
the appellant, and that cross-assign-
ments perform the office and function
of only defending and upholding the
judgment.”

In the DeCorsce case this Court stated:

"Cross—-assignments of error
without a cross-appeal may serve the
purpese of upholding a judgment which
otherwise would be vulnerable to
attack, but cross-assignments of error,
even if well taken, dc not authorize
this court toigrant relief other than
or in addition to that granted in the
judgment appealed from. Towers v, =
Lawson, 56 Utah 420, 1sl ., 227.

Respondent should have cross-appealed
if he desired tc obtain a different
judgment from that rendered in the
court below,”

~In the Hartford case this Court stated:
"No affirmative relief can be
granted to respondent, even if he

were entitled t¢ such, becauss no

¢ross~-appeal has been filed."

In any event we submit that the instruc-
tions and evidence complained of under icint
X of defendants' brief were proper in every
instance.

'?When considering the instructions it must
| be noted that the defendants took an extra-
ordinary stand in the trial court. They

i’mn\'m"#‘/ by lg(’ S.J. Quinney Eaw Library. Funding for digitization prgvided by ) m and Library Servjces
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They wmade no gffur&Jimjyny way ﬁ0.§§q;th&
,@fiﬂl court iﬁ'th@ @xapaxatinnnf the in-
stxuationg which were given.

Daf@ndantg attack instruction %@. 6, but
this 1n$txuaﬁx@n is correct for iﬁﬁ reason
that the law imposes the duty upon a fi-
duciary te make ih& neccssary disclosures.
;y?n if th& instruciion were, incorrect,
nevertheless i}ﬁﬁ@nﬁiltﬂtﬁﬁ a; most harm-
less errcr because the defendants had a
burden not only to %ﬁéw»th@y had made full
disclﬁauxw. but beyond ﬁh&i, Lo %hgwwa&w
aitlanally that the h)a,macﬁiﬁn i%aalf was
falr.‘which, of c&uraw. defendants wholly
failed ic do, wnega Invesiment Jo. v.

n ERay
KA

%oelﬁy, 72 Utah 474, 271 rac. 797,

Defendants mak . complaint regarding the
scope of instructions 2, 4 and 6 un the
greund that they should have informed the
Jury of additional issucs. Defendants are
in ne pcsition ta raisa this question, In

order to da s0 zt was necessary that they

%& n@yam%wa%xng

hy the Utah
err




such additional issues as they claimed , [
should have been included in the instructich
to the jury. HNot having done s¢, they can-
not complain of the trial court's failure
toiinstruct on these issues. Undesr Point
1V of the b:rief of appellsants we have setl
forth the evidence which supports the sub-
‘mission of instruction No, 6(a). The
evidence, the admissibility of which is
now improperly questioned, was limited by
1M£haﬁ%rial court te the state of mind of
| Rex Holland and fell within the well-recoo-
nized rule permitting its admission.
sooWe respectfully submit that the Court
should not consider these alleged errors
“‘because not properly raised and, in any

“event, the instructions and evidence were

prope:r.
FOINT 11X
rotins U AU UF MINES HEFORT

ey Counsel for defendants, in the argument,

in ‘his brief and in the appendix, have

1!1..134 P 'a“ Buresu of Mines

A
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received by plaintiff jiex Holland in June
or July‘ef 1047, wiol

‘In his deposition given in~19%3 plaintiff
Holland stated that he did not remember
sending a report to the Kaiser people (332).
At the trial he stated that he did send such
a report. At the deposition he was not -
shown a copy of the report. Howsver, when
he later cbhtained a copy of the report he
then reccgnized it 28 a repcrt that he had
had and had sent to the Kaiser pecple
(Respondents® Appendix a l1l). Ve éaﬁﬂ@t
‘understand what significance can be plaged
upon this. Apparently since the deposition
'the witness' recollectiocn had been refroshed
as to the cxistence and type of report and
he was then able ic say that 1t was this
report he had mailed. |

It is to be noted that this report has

nothing to do with value., It merely is a
report of drilling on the M & + claims and
so far as Rex is concerned it would not

ed by the S.J. Quinney Law Libra vided by the Institute of Mus

1ndicafn the" Giz#“@f”$mg'wyﬁ“b dy.  (fose
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pondents'i Appendix 8 4). w1t gave him but
ene dimension - that was depth, and from
this he could not ficu:e the size of the
ore body.* The witness Young from the Bureau
of Mines testified that 1% would be a dif~
ficult task tou interpret a vreport of -this
kind and it would take engineering ability.
Me also testified: ™"If I tried real hard I
think 1 could'come up with an answer (as <o
‘tennage) in about 3 days® {740-742),
Moreton could met ficure the tonnage from
the report and conceeded it would take an
engineer (5%90-591).

tveryone, including Moreton, agreed that

no price quotations were sot forth or men-
tioned in this report (%92) |
FOINT 1V,
DEF ENDANT AGHLED TO FATENT AND Scll ULAIH
- During oral argument a que-tion was
raised by a member of the Court as to
whether Moreton was te get a 1/4 interest
for patenting the mining claims,




by: Moreton. The ultimate ai®.of all con-
lcexned was to sell the cleims and patenting |

ilthem was a necessary step in reaching that

PrEE W

_ii P ) . + P
e @su lt o wg@ Ty & ,&E O 3 7 . b7

| The inception of. the .L:ansaction between
‘lthe parties.was a meating of April, 1946,
A document was written at that *ime but it
Ehﬁﬁ never produced by defendant Moreton who
iN&netha only one who had a copy of it.,: The
t::tzes were thus relegated ito oral testi-

ny concerning the original contract be~-

tween them. .-« wlaind Sy gt ey

ﬁ  Pefendant told the co-cwners that he

would: be their attorney.in getting the

A e TR

patent and also in eelling the property
(337, Brief of Appellants, 21). iicreton
nimself testified concerning this first
koaversation (i, 621 Transcript 306):
1i2° . "The conversation was this:

They said, 'Will you be willing to
undertake the sale and patent of

these claims?!
| stter "And 1 said I would,”

L)C"‘f éﬁdﬁﬁ% m&ﬁr /t&&k/ ;ﬁ%éﬁ% I%&}“I‘%h %Hﬁ pﬂ‘ﬁ@l“l"

ed OCR, 1
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ting and the selling. Applicaticn for
patent was made August 25, 1947 and the
petent was finally issued Cctober, 1948,
During all-this time defendant was advising
the co~cwners not“to talk with anyone about
prices’and to- let‘him handle th: sale,

The Agreement of Ownership (Ex, F-6))
provides that the 1/4 interest is :c be
given to defendant Moreton for and in con-
sideration of the patenting of the“claims
and alsc fer "other geood and valuable con-
siderations"?’ This latter could enly refer
to the efforts defendant Moreton made in
selling the claims. Hence,” the contract
between the co-owners and defendant Moreton
cannot be divided and defendant was ¢ get
1/4 for all of “his work., This brings the
case directly under the authorities cited
under Peint IV of Appellants' original Brie
(31). Under these authorities he wae not
entitled tc compensation for evon properly
performed services for which no compensatiocs
is uﬁﬁw%%ﬁﬁ%%ﬁﬂg%ﬁ@%%ﬁ%mw%%@ﬁ%ﬁMT”““““”

enerated OCR, may contain errors.
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Defendant Moreten is obligated ‘te respond
toe each of the co-owners and he 1o entitlef
as a mpatter of law, to nothing, However,
in the present case even after he disgorgep
to the two co~owners he will sti)l end wp
with 595,833,000 for his efforts in this
transaction,
FOINT V.

T ‘THE 1AW OF THE CAS:

This rule contended for by defeondants is
inapplicable here. They contend that the

prior case between claintiffs and the

¥

corperate defendants determined that plain;
tiff Rex Holland was informed of the total
price paid and that this 1z now in some way
binding upon plaintiffs here and in favor
¢f the present defendants,

First, the prior case did not sc¢ hold.
It held that the corporate defendants had
not participated in the fraud perpetrated
upon the co-owners by defendant Moreton,

Zecond, the tule could not apply here

becawﬁw'thw same s 4@?%#? are npt’ Wt e $

Machir ed OCR, 1
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sale by dcfendant Moreton of an undivided
1/4 interest and a dizect sale by the co-
owners of an undivided 3/4 interest. Up-
tions weire prepared by Moreton and executad
by the co-owners, Eventually, however, an
Agreemen: of Ownership was entered intic,
Moreton acknowledged that this had replaceld
the eption when h&_ stated in his letter of
September 25, 1948 (ix. D-33, Hespondents!
Appendix a 25): "However, we considered

the enclosed Agreement of Uwnership as a

better way o handle the matter as you willl
recall.”

“hen the tiansaction was finally closed

none of .he previous documentis were follow
ed or used,
FOINT VIIL.
NG QLFUSIATION OF TRUST HELATIONOHIP
Defendants assert that any trusi relatioph-
ship was repudisted prior to the eventual
consummation of the sale and transfer of

these mining claims. Any such contention

f. li eﬁn\'m'in/w S. wl@ //mﬁialwm
: Library Services and Techr
Mach.

i ::z@h&/m/ fuﬂlﬂl‘gﬂw{nmyn ‘(ﬁ/i’u tutt p
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evidence. The defendant Moreton continued
to act for and r@pxsaant th@ CQ*&wnﬁih in
the sale of this property. Th@ final stag
of the negotiations bagan Uctober 8, 1948,
iven by the very letter which they claim I

s repudiation defendant Moreton is etill

advising the co~owners not to quete 8 pur~

chase price to anycne (Ex, D-33),
Defendant Moreton continued up until the
execution of the deeds and receipt of the
monay, to act as the attorney for the co-
owners. He was the one that prepared all
the documents for their signatures and he
was the one who was present at the final
meeting and giving them advice concerning
the iccurments, It is just impossible, in
view of the record, to ctlaim that there
was any repudiation of the flduclary re-
lationshi, pricr to Deconber 20, 1948,
Nothing cecurred after that time which
would constitute a repudiation until
plaintiff cex Holland learned of the fraud

i @7 'otx/ b g amm(wf I,ihr'(l\"%fﬁng for digitizatio
n c 0 gz‘lﬂm W SErvicesThd Te¥Int Ug_* Act, admi

Machine-generated OCR, r
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