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Appeal No. 20110788-CA

IN THE UTAH COURT OF APPEALS

MIDLAND FUNDING LLC,
Plaintiff and Appellee
vs.
KENNETH PIPKIN,

Defendant and Appellant, Pro Se

On Appeal from the Fifth Judicial District Court, State of Utah,

Washington County, St. George Department,

Case No. 110500860

Judge Eric A. Ludlow

BRIEF OF THE APPELLANT

Defendant/ Appellant requests oral arguments.
JOHNSON MARK LLC

P. O. Box 7811

Sandy, Utah 84091
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THE DISTRICT COURT ERRED IN ITS DECISION WITHOUT
CONSIDERING PLAINTIFF/APPELLEE HAD VIOLATED
DEFENDANT/APPELLANT’S RIGHTS AND REQUESTS FOR
VERIFICATION OF ALLEGED DEBT PURSUANT TO FDCPA....12
THE DISTRICT COURT ERRED IN ITS DECISION AFTER
PLAINTIFF/APPELLEE HAD NEGLECTED TO CEASE
COLLECTION ACTIVITY AFTER DEFENDANT/APPELLANT
HAD REQUESTED NAME AND ADDRESS OF ORIGINAL

CREDITOR PURSUANT TO FDCPA ..ot ‘

,__\
dn

. THE DISTRICT COURT ERRED IN HOLDING THAT,

PURSUANT TO UTAH RULES OF CIVIL PROCEDURE, RULE
56(c), PLAINTIFF/APPELLEE HAD SUCCEEDED IN
“SHOWT[ING] THAT THERE WAS NO GENUINE ISSUE ASTO
ANY MATERIAL FACT” AFTER DEFENDANT/APPELLANT
RAISED QUESTIONS REGARDING PLAINTIFF/APPELLEE’S
ALLEGATIONS OF “BREACH OF CONTRACT”, WITHOUT
PLAINTIFF/APPELLEE PRESENTING ALLEGED CONTRACT

TO SUPPORT SAID CLAIM. ..ottt e 15
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12

STATEMENT OF THE ISSUES

Did the District Court err 11 its decision without considering Plaintff/ Appellee
had violated Detendant, Appellant’s Rights and :eqﬁests for verificauon of
alleged debt Pursuant to FDCPA? See page. 5. _Answer to Complaint. “Defendant
requested information listed on 1™ Request for ORIGIN AL Documentauon
and ORIGINAL contracts from Planuft on Date of June 18, 2010 (Copy
attached as Extubit “A77. See page. 37, Memorandum in Support of Motion iu
Owposition to Motion for Summary ]uagr}imf. “...Pursuant to the Fair Debt
Collecuons Practices Act (FDCPA), there has been no documented evidence of
alleged debt provided to Detendant br Plawutt or anv aftiliated parues, alleged
debt 1s null and void. Defendant has no access to nformaton regarding alleged
debt”. Sec Exbibits “ A" through “E’.

Did the District Court err 1n its decision after Planutf/ Appellee had neglected
1o cease collecuon actviry after Defendant,/ Appellant had requested name and
address of original creditor Pursuant to FDCPA? See page 50, Aotion to Disnriss
“Detendant has repeatedly requested Evidence of alleged debt Pursuant to Fair
Debrt Collection Practices Act (FDCPAJ, which gives Defendant certain Rights
under FDCPA. See page 65. Alotion jor Reconsideratior:. *“Defendant states that, to
date as of this Mouon, Planuft has disregarded Defendant’s requests to

produce to Defendant: (1) Documenred evidence of alleged debr, (2; name and
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)

address of onginal creditor and (3) name and address of current creditor(s).
Although Plantitf neglected to produce anv of requested evidence and address
informaton, Plainutt faled to cease collection of alleged debt. Defendant’s first
request was timely mailed o Plainttf as required in FDCPA requrements™. Sec
page 113, Motron for Expedired Post-[ndgment Hearing. “Defendant also requests the
Court to consider Plainuft’s disregard of Defendant’s Rights Pursuant to
FDCPA as Defendant mailed, via Certified Mail, a request for oniginal contract
and name and address of oniginal creditor, as well as name ¢nd address of
current creditor”. See Exdibite * 4" through “E".

Did the District Court err 10 holding that, Pursuant to Rule 56(c},

Plamnuff/ Appellee had succeeded 1n “show(ing] that there was no genuine issue
as to any material fact” after Defendant/ Appellant rarsed quesuons regarding
Plainuft, Appellee’s allegauons of “Breach of Contract”, without

Plainuft/ Appellee presenting alleged contract to support said claim? See page 37,
Memorandum in Support of Motion in Otposition to Motion jor Summrary Judgment.
‘Defendant does not dispute validitr of age, competency or emplovment of
Affiant. Athant’s athidavit does not provide documented evidence of alleged
debt therefore 1s wrelevant™. See pages 52 and 53, Reply 7o Plaintifi ¢ Oppesition o
Motson to Dismiss. “Regarding Plamnuff’s alleged “Breach of contract claum™, (1)
no contract has been provided to Detendant, or the Court (1o Defendant’s

knowledge; as evidence of alleged debt, {2 Planuft has repeatedly disregarded

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCH, may contain errors.



Defendant’s requests for evidence of alleged debt. showing poor performance
by the party (Plainuff: seeking alleged recoverr, (3} no evidence of alleged debr,
namely “an ongnal contract”, has been provided to Defendant to support
Plainuff’s alleged “breach of contract by {anv; part”, and (4; there has been no
evidence of alleged debt presented to support alleged “damages”. .... Therefore,
as “not rememberning’ alieged debt 15 not evidence that alleged debt does not
exist, Planuif alleqing that alieged debrt exists, withourt providing or presenung
evidence of alleged debt, also 1s not evidence that alleged debt exists.”.

Did the District Court err in holding that Planutt/ Appellee had produced
sufficient evidence attached to Afndavit Pursuant 1o Rule 36(e) to establish a
prima facie caser See page 24, _Affidarit of Myeatr Struck. 1 have access 1o and have
reviewed the records pertanung to..7. Sec Exhibit " 4" of Plaintig _Appellec’s
Memorandnm i Support of Piaimti's Motion jor Summary Judgment, Pages 18 throngh
24. Sec page 126, Revly in Suvport of Motion jor Expedited Post-Judgneent Hearrng.
“Defendant submuts the same argument because Plaintff has faided and
contiues to fad to present original contract which Plainuff accuses Defendant
of Breaching. In order for there to be a breach of contract, there must be 2
contract in existence, winch Plamnufr has tailed 1o present to create a prima

facie case.”
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Although Detendant/ Appellant preserved the above 1ssues i the Trial Court,
Defendant Appellant feels that the above 1ssues were ignored and unpreserved br
the Plamuft/ Appellee and or the Judge. Therefore, Defendant/ Appellant requests

the Court of Appeals 1o review the above non-preserved 1ssues.

CONSTITUTIONAT PROVISIONS

None.

STATEMENT OF THE CASE

This 1s a simple case where Plainutt/ Appellee has failed to form a Prima Facie

case and has violated Defendant/ Appellant’s Rights Pursuant to FDCPA.

STATEMENT OF THE FACTS

On or around Mav 30, 2010, Detendant, Appellant received letter from
Plamnnff, Appellee’s Attorner, Johnson Mark, Attornevs at Law (hereatter
“Attorney”). Lerter, artached as Exlubit “E”, was dated NMayv 27, 2010 and states, in
part, “... . Federal law grves vou thuty davs after vou recerve tlus letter to dispute the

validity of the debt or anv part of 1t... ... If vou do dspute it br noufvie our firm in
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writing to that effect, we will, as required by law, obtain and mail vou proof of the
debt. And if, witlun the same period. vou request 11 wriung the name and address of
vour origimal creditor, if the original creditor is different from the current creditor, we
will furmsh vou with that mformauon too.....If, however vou request proof of the
debt or the name and address of the original creditor within the turrv-day peniod that
begins with vour receipt of tlus letrer, the law requires our firm to suspend our efforts
to collect the debt (through a lawsur, arbitration, or otherwise) unul we mail the

requested informauon to vou.”

On June 18, 2010 Defendant/ Appellant mailed, via certified mail to
Plamnuft/ Appellee’s Attorner, a letter {submitred as Exlubit “A” in District Court)
requesung proot of alleged debt, along with name and address of oniginal creditor. No
response was recerved by Defendant, Appellant unul, on March 7, 2011, nearly a vear
later, a Complaint and summons was served on Defendant/ Appeliant’s father, while
Defendant/ Appellant was in Texas visiung familv. Defendant/ Appellant filed Answer

to Complaint on March 28, 2011.

On Mav 10, 2011, Defendant/ Appellant received a letter from
Plaintff/ Appelles’s Attorner requesting a Pre-Trial Conference. Ceruficate of Mading
on letter was trped “On April 21, 2011, I mailed.....” and the 21 was crossed off with

pen and “267 was hand-written above the trped “217. Posumark on the envelope

containing the letter was 05/05,/11. Subsequently, Defendant/ Appellant recerved a
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letter from the District Court. postmarked 05,1111, on Mav 13. 2011, This “Nouce
of Pre-Trial Conference” was addressed, mncorrectly, 1o Detendant, Appellant’s

phrvsical address: 675 N Lavritzen St #3, Hiidale, UT 84784, Correct phrsical address
1s: 675 N Laurttzen St., Hildale UT 84784, U. S. Post Ofttice usually delivers to: P. O.

Box §42272, Hildale UT 84784, vet Detendant/ Appellant did, 1n fact, recerve the

“Nouce of Pre-Trial Conference” letter from the District Court.

On Juge 9, 2011, at the Pre-Tral Conterence, Defendant; Appellant noufied
the District Court Judge that no response 1o Detendant/ Appellant’s letter had been
recerved. A representative for Plamtitf, Appellee’s attornev stated that “requested

mformauon had been sent but was rejected by U S. Post Othice and returned”.

The following dav, on June 10, 2011, Detendant/ Appellant mailed, via cerufied
mail 1o Plainuff,/ Appellee’s attorner, 2 “2* Request and Demand.....” (submitted as
Exhibit “B™ 1n Dustnict Court) which requested the mtormaton a second ume, along
with a “copr of allegedly rejected Postmarked envelope that allegediv contained
origimal evidence previously requested on June 18, 207107, Subject line of
Detendant/ Appellant’s letter also notfied Plamutt, Appellee’s attorney that “Tlus

Demand 15 Pursuant to the Fair Debt Collection Practices Act™.

On or around July 7, 2011, Detendant Appellant recerved Nouon for

Summary Judgment, Afhdavit of Mryeah Struck, Memorandum. Declaration of costs.
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and Exhubit “A”, general provisions of [non-specific] cardholder agreement from
Plamuft, Appellee’s attorner. Defendant, Appellant filed Motion 1n Oppositon to

Summary Judgment, along with Memorandum and Exlubits <A™ through “D™.

On or around Julv 21, 2011, Defendant, Appellant recerved Reply 1n Support
- of Summary Judgment, Request to Subnutt for Decision, and unsigned Summart
Judgment. On Juiv 21, 2011, Detendant/ Appellant filed a Replv 1 Oppositon for

Motion for Summary Judgment, Motion to Disnuss, and Order to Dismuiss.

On August 2, 2011, the Distnict Judge, signed Plaintff,/ Appellee’s Summary
Judgment. Defendant/ Appellant filed addinonal mounons, mcluding: Mouon for
Reconsiderauon, Mouon for Expedited Post-Tudgment Hearing, and Nouce of

Appeal, among others.

ARGUMENT

1. THE DISTRICT COURT ERRED IN ITS DECISION WITHOUT
CONSIDERING PLAINTIFE/APPELLEE HAD VIOLATED
DEFENDANT/APPELLANT’S RIGHTS AND REQUESTS FOR

VERIFICATION OF ALLEGED DEBT PURSUANT TO FDCPA.
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FDCPA was created to protect consumers from unfair debrt collecuon pracuces of
debt collectors, mcluding attornevs. See HEINTZ etal. v JENKINS 5314 U5, 291
{1993;. In thus case, Planuft, Appeliee has violated FDCPA atter
Defendant/ Appellant requested verificauon of alleged debt. See Fawr Debt Collecuon
Pracuces Act (FDCPA), 15 U.S.C. §§ 1692-1692p. § 809. Validaton of debrts (a)(4),
and (b). See attached Exhibits “A™ through “D”. Detendant/ Appellaar has also
verbally requested verificaton. Venficauon was requested by Detendant/ Appellant, 10
writng, within 30 davs of darte on letter from Plainuff/ Appellee’s attornev. As of the
dare of thus Brief, no contract or verificanon has been presented to
Defendant,/ Appellant by Plamuttf, Appellee, as evidence, proot, or otherwise.
Defendant/ Appellant has, m fact, recerved numerous mailings pertaining to Motons
with the Court from Plammutt/Appellee. Theretore, Plamnutt/ Appellee has correct
address of Defendant/ Appellant, vet Defendant/ Appellant has not recerved
mformauon requested from Plamutt,/ Appellee, Pursuant to FDCPA. Wheretore,
Plamnutt/ Appellee 1s 1 violauon of FDCPA and case brought before the District
Court 1s unlawtul and, therefore, harassment. See Eric M. PICHT and Shavleen AL
Pichir, Plamnutrs, v. Jon R HAWKS. George E. Warner and Jon R Hawks, Lid,,
Defendants., 77 F.Supp.2d 1041 {1999;, “The FDCPA 1s a remedial. strict habilite
statute wlich was mtended to be applied 1 a Iiberal manner. ... Proot of decepuon or

actual damages 1s not necessary to make a recovery under the FDCPA”
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2. THE DISTRICT COURT ERRED IN ITS DECISION AFTER
PLAINTIFF/APPELLEE HAD NEGLECTED TO CEASE
COLLECTION ACTIVITY AFTER DEFENDANT /APPELLANT HAD
REQUESTED NAME AND ADDRESS OF ORIGINAL CREDITOR

PURSUANT TO FDCPA.

Planufr, Appellee has violated FDCPA atter Defendant/ Appellant requested
name and address of onigmal creditor. See Fair Debt Collection Practices Act
(FDCPA), 15 US.C. €1 1692-1692p. € 809. Validauon of debrs (a)(5) and (b). See
attached Exhibits “A” through “D”. Defendant/ Appellant has also verballv requested
mtormanon. Information was requested. in wroung, within 30 davs of date on letter
from Plamutt/ Appellee’s attornev by Detendant/ Appellant. See attached Exlubit
“E”. As stated in Plamnuft/ Appellee’s letter, dated Mav 27, 2010, “If, however vou
request proof of the debt or the name and address ot the onginal creditor withun the
thietv-dav period that begins with vour receipt of thus letter, the law requures our firm
to suspend our efforts to collect the debt through a lawsuir, arbitratuon, or otherwise)
untl we mail the requested mformation to vou.” As of the date of tlus Brief, name
and address of onginal creditor, as well as requested “proof” have not been presented

to Defendant/ Appellant by Plamnuff/ Appellee. as evidence or otherwise, although
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Plamnuft/ Appellee filed a lawsut. Therefore. Plantff/ Appellee 1s in vi0lauon of

FDCPA.

5. THE DISTRICT COURT ERRED IN HOLDING THAT, PURSUANT
TO UTAH RULES OF CIVIL PROCEDURE, RULE 36(c),
PLAINTIFEF/APPELLEE HAD SUCCEEDED IN “SHOW[ING] THAT
THERE WAS NO GENUINE ISSUE AS TO ANY MATERIAL FACT”
AFTER DEFENDANT/APPELLANT RAISED QUESTIONS
REGARDING PLAINTIFF/APPELLEE’S ALLEGATIONS OF
“BREACH OF CONTRACT”, WITHOUT PLAINTIFF/APPELLEE

PRESENTING ALLEGED CONTRACT TO SUPPORT SAID CLAIM.

Detendant/ Appellant had, 1 fact, raised a genuine 1ssue as 1o maternal fact i
Defendant/Appellant’s MEMORANDUM IN SUPPORT OF MOTION IN
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT (page 37 m Tral
Court records), among others, submitted 1 the District Court. “Detendant has no
mnvolvement with or any atfiliation to MCM! therefore has no familiante m regards by
whiach MCM creates and /or mamntains 1ts business records. Furthermore. Defendant
has no access to mformauon regarding alleged debt and cannot determume any vahidite
of alleged debrt without proper documented evidence of alleged debrt as requested.”,

and “Detendant has no access and has not been provided with evidence of alleged
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debt therefore cannot determine anv alleged balance mformation or validity of alleged

debt”. See Utah Rules of Civil Procedure 56(c).

See John YORGER, Plamuti-Appellant, v. PITTSBURGH CORNING
CORPORATION, Defendant-Appellee. 753 F.2d 1215, .. we cannot accept as an
absolute requirement that a partv opposiig a mouon for summary judgment must file
an affidavit m order to preserve issues adequatelr mentioned in the response and
elsewhere...... the party moving for summary judgment has the burden to show that
he 1s enuted to judgment under established principles; and if he does not discharge
that burden then he 1s not enutled to judgment. No defense to an wnsutficient showing

1s requured.”

See Johnny STILES, Planutt. v. HOME CABLE CONCEPTS, INC, et al.,
Defendants. AMERICAN GENERAL FINANCIAL CENTER, Plamutt, v.
Johnny STILES, Detendant. 994 F.Supp. 1410 (1998}, where a contract was
presented, as evidence, to remove “genuine 1ssue of material fact”. As of the date of
this Brief, no contract or verificauon has been presented by Plamntff/ Appellee, as

evidence or otherwise.
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4. THE DISTRICT COURT ERRED IN HOLDING THAT
PLAINTIFEF/APPELLEE HAD PRODUCED SUFFICIENT EVIDENCE
ATTACHED TO AFFIDAVIT PURSUANT TO UTAH RULES OF CIVIL

PROCEDURE, RULE 56(e) TO ESTABLISH A PRIMA FACIE CASE.

See Rule 36. Summary judgment. (e) “..... Sworn or cerutied copies of all papers
or parts thereof referred to 1 an affidavit shall be artached thereto or served
therewith.” In thus case, Planuff ' Appellee’s onlv exhibit, exhibit “A™ attached to
Affidavit were some general provisions of a non-specific cardmember agreement.
Nothing i Plamnuft/ Appellee’s exlubit “A™ mentioned Defendant/ Appellant.
Plainriff/:&ppéllee’s Affiant, Mycah Struck, stated i Affidavit, “T have access to and
have reviewed the records pertaimng to the account.....”. As such, no “records

pertaing to the account” were attached thereto or served therewith.

See CELOTEX CORP. v. CATRETT, ADMINISTRATRIX OF THE STATE
OF CATRETT, 477 U.S. 317 (1986) “The burden of establishing the nonexistence of
a "genume 1ssue” is on the parte moving for summart judgment. ... This burden has
two disunct components: an miual burden of producnon, which shifts to the
nonmoving party if saustied by the moving partr; and an ulumate burden or
persuasion, wiuch alwavs remains on the moviag party. ... The court need not decide
whether the moving party has sausfied 1ts ulumate burden of persuasion unless and
unul the court finds that the moving parte has discharged its 1ninal burden of
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production...The burden of production imposed by Rule 56 requires the moving

party to make a prima tacie showing that 1t 1s enutled 1o summary judgment”.

CONCLUSION/RELIEF SOUGHT

Defendant/Appellant pravs that the Court will forgive Defendant/ Appellant’s
lack of form, nature, and understanding as Detendant/ Appellant is acting Pro Se out
of necessity. Plamutf, Appeliee has violated and conunues to violate
Defendant, Appellant’s Rights Pursuant to Fair Debt Collection Pracuces Act
(FDCPA), 1> US.C. §§ 1692-1692p. § 809. \"ahdaton of debts (bj.
Defendant/Appellant requests the Court to consider and approach these violations
with regard to Fair Debt Collecuon Practices Act (FDCPA), 15 US.C. §§ 1692-1692p.

o

§ 813. Crvil hiabiliry.

Further, Plamutft/ Appellee has failed to satisfy the burden of producuon
Pursuant to Utah Rules ot Civil Procedure, Rule 56, to make a prima facie showing
that it 1s enutled to summary judement. Detendant/ Appellant requests the Court to

reverse summary judgment and dismuss tlus case.

In the event the Court 1s unable to reverse summary judgment and, or dismuss
case, Defendant/ Appellant requests the Court 1o order, or have District Court order

Plaintft/ Appellee 1o present onginal signed contract as evidence and proof, provide
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venficauon of alleged debt and name and address of ortgmal creditor. and remand

case 1o District Court for trial.

: . oLt i
Respectiullt subnutred dus 9\ d dav of December, 2011.

Br %’4{:’\)

Kenneth Pipkin, Pro Se
P. O.Box 842272

Hildale, UT 84784
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CERTIFICATE OF SERVICE

" . ‘Th ,
I, Kenneth Pipkin, herebr ceruty that on December ;g . 2011, I maded two

copies of Brief of the Appellant to:
JOHNSON MARK LLC
P. 0. Box 7511

Sandr, Utah §4091

Kenneth Pipkin

P. O. Box §42272

Hildale, UT 84784
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ATTACHMENTS

Exhibit “A”. Copt ot Detendant, Appellant’s “1st Request” for proot of [alleged]

debt, name and address of ongmal creditor, dated June 18, 2010.

Exhibit “B”. Copv of Detendant " Appellant’s “2nd Request and Demand™ tfor proot

of [alleged] debt, name and address ot origmal creditor, dated June 10, 2011.

Exhibits “C” and “D”. Copies of Cerutied Receipts for delivery confirmation of

Exhibirs <A™ and “B™.

Exhibit “E”. Copy of 1st letter from Plamnuft,/ Appellee’s attorner, dated Mav 27,

2010
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Exhgq "A7

KENNETH PIPKIN CERTIFIED RECEIPT # 7009 2250 0003 2205 4542

P.O. Box 842292 1 OF 2 ORIGINAL REQUESTS {2"° ORIGINAL IN POSSESSION OF SENDER)

Hildale, UT 84784

Jjune 18, 2010

JOHNSON MARK LLC ATTORNEYS AT LAW

P.O. Box 7811

Sandy, UT 84091-7811
RE: 1% Request for ORIGINAL Documentation and ORIGINAL contracts (Reference # 370024)

This letter is in response to the letter sent to KENNETH PIPKIN from JOHNSON MARK LLC
ATTORNEYS AT LAW on May 27, 2010. | am requesting all ORIGINAL signed contract(s) (NO
copies}, ORIGINAL security agreement(s) (NO copies), and all correspondence between
KENNETH PIPKIN and JOHNSON MARK LLC ATTORNEYS AT LAW, MIDLAND FUNDING LLC, HSBC
BANK NEVADA, N.A., and ANY other parties involved {collectively “all parties”). { am also
requesting correspondence (including documentation of verba!l correspondence} between “all
parties”.

Additionally, | am requesting the name and address of the original creditor, the name and
address of the current creditor and ANY previous, current or future creditor(s), inciuding “ali
parties”.

I am also requesting the Total Amount Due, as of the date a reply is mailed.

Please mail all documentation, contracts, and correspondence within 30 days from receipt of

this letter. If no reply is sent, we will assume this matter is closed.

‘. = “
L
Cowng? _ 1PF 1

Agent for KENNETH PIPKIN
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Exh)g-“B*

KENNETH PIPKIN CERTIFIED RECEIPT# /€10 [670 0002 0082 €448
P.O. Box 842272 1 OF 2 ORIGINAL REQUESTS (2"° ORIGINAL IN POSSESSION OF SENDER)
Hildale, UT 84784

June 10, 2011

JOHNSON MARK LLC ATTORNEYS AT LAW
P.O. Box 7811
Sandy, UT 84091-7811

RE: 2™ Request and Demand for ORIGINAL Documentation and ORIGINAL contracts (Reference
# 370024). This Demand is Pursuant to the Fair Debt Collection Practices Act.

This letter is in response to the letter sent to KENNETH PIPKIN from JOHNSON MARK LLC
ATTORNEYS AT LAW on May 27, 2010. i am demanding all ORIGINAL signed contract(s} (NO
copies), ORIGINAL security agreement(s) {NO copies), and all correspondence between
KENNETH PIPKIN and JOHNSON MARK LLC ATTORNEYS AT LAW, MIDLAND FUNDING LLC, HSBC
BANK NEVADA, N.A., and ANY other parties involved (collectively “all parties”). | am also
demanding correspondence (including documentation of verbal correspondence) between “all
parties”.

Additionally, | am demanding the name and address of the original creditor, the name and
address of the current creditor and ANY previous, current or future creditor(s}, including “all
parties”.

1 am also requesting the alleged Total Amount Due, as of the date a reply is mailed.

Furthermore, as of the date of this letter, | am requesting copy of original allegedly rejected
Postmarked envelope that allegedly contained original evidence previously requested on june
18, 2010.

Please mail all documentation, contracts, correspondence and copy of allegedly rejected
Postmarked envelope within 30 days from receipt of this letter to requestors address listed
above. If above requested evidence is not received within 30 days, we will assume this matter is
moot.

Requestor cannot answer any Discovery processes until above evidence is produced.

4 , o
Ko ped }’,/4 Ko
14 T J
Agent for KENNETH PIPKIN
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Eahdp- i

CERTIFICATE OF SERVICE

| hereby certify under penalty of perjury that on the 10" day of June 2011, | mailed a true and
correct copy of Demandant’s 2n request and demand to the Plaintiff's address below:

William A. Mark {9602)

JOHNSON MARK LLC ATTORNEYS AT LAW
P. 0. Box 7811

Sandy, UT 84091-7811

’%—6 beirg 2 ‘;F) I"K 1\A

4
4

Kenneth Pipkin
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SENDER: COMPLETE THIS SECTION

COMPLETE THIS SECTION ON DELIVERY

W Tun, 3/, 2o/,

¥ Complete items 1, 2, and 3. Also compiete A Sﬁﬁmf??
item 4 if Restricted Delivery is desired. X L VN 03 Agent
B Print your name and address on the reverse y t/ - L ) [} Addresses Z
so that we can retum the card {o you. B Recen;ad W ( Pﬂnted Namg) C. Date of Delivery
E Attach this card to the back of the mailpiece, / vy " |
or on the front if space permits. [ b /1 * é
- D. Is delivery address different fomitem 12 1 Yes ,4
1. Articte Addressed to: If YES. enter delivery addfess befow: O No W
(1
\Tahw { Oh m Lic 7
A /)?9&7”?! Ay c
P-i-Bo 2Ky
g’a'r\;y, uiy bﬂfﬂq/-‘ 76’/, 3. Service Type
[ Certified Mail [ Express Mail
3 Registered ] Retum Receipt 10f Merchandise
3 insured Mait 1 c.on.
4. Restricted Delivery? (Extra Fes) . O Yes
2. Article Numbi -
moter om s 7009 2250 0003 2205 4542

(Transier from service labef}

. PS Form 3811, February 2004

Domestic Retum Receipt

102595-02-M-1540

SENDER: COMPLETE THIS SECTION

I

COMPLETE THIS SECTION ON DELIVERY )

E Complete items 1, 2, and 3. Also complete A Signm E

item 4 If Restricted Delivery is desired. X 7/ O3 Agent ,,Q )L
# Print your name and address on the reverse ," .' ~ o (,[ 7 Addressee i ’

so that we can retum the card to you. i C. Date of Defi ty /e

= Attach this card to the back of the mailpiece, ; " 7f7’ ‘- ) ]

“=zr on the front if space permits. / /[[f
T Articie Adaroaa 1 D. lsdafweryadm fromitem 17 1 Yes 1 ":

: . ) ) If YES, enter defivery address below: 1 No J\4.-, / 3
Johngpn Mart LLC =7
gﬁ’hrm'yf at-

0 Bex 76“ 3. Service Type

[1 Gertified Mait [ Express Mail
§¢n1’7 ’ ll/” ﬁ)gpq i ~7 g | ' I Registered £J Return Receipt for Merchandise
£ nsured Mait  [J C.OD.
4. Restricted Delivery? (Extra Feg) 0 Yes
2. Aricle Number 7010 1670 D002 0D&2 b4ks
(Transfar from service labef} —— -~ —-
PS Form 3811, February 2004 Domestic Return Recaipt 102595-02-M-1540
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ATTORNEYS AT LAW ~ i £ TELEPHONE
P.0. Box 7811 Ehid ¥ E 1-888-599-6333
RIS Sandy, UT 84091-7811

MARK.. IIEIEREREER

May 27, 2010

Reference # 370024
Our Client: MIDLAND FUNDING LLC
Original Creditor: HSBC BANK NEVADA, N.A.

KENNETH PIPKIN
PO BOX 842272 . Please remit payment to:
HILDALE UT 84784 Johnson Mark LLC
P.O. Box 7811
Sandy, UT 84091-7811

- - - — . Please Retum Top Portion With Payment. ... — .. - - e

Our law firm has been retained to collect from you the Total Amount Due below:

Account Number: 370024
Last Charge/Paid Date:

Account Balance: S 6148.03
Attorney/Collection Fee: $ 0.00
Interest Owing: $ 557.53

Total Amount Due: $ 6705.56

To resolve this matter, you must either pay the Total Amount Due (unless it has already been paid) or call the law
firm at 1-888-599-6333 and work out arrangements for payment. If you do neither of these things, our client may be
entitled to file a lawsuit against you or take further action for the collection of this debt.

Federal law gives you thirty days after you receive this letter to dispute the validity of the debt or any part of it. If
you do not dispute it within that period, we will assume that it is valid. If you do dispute it by notifying our firm in
writing to that effect, we will, as required by law, obtain and mail to you proof of the debt. And if, within the same
period, you request in writing the name and address of your original creditor, if the original creditor is different from
the current creditor, we will furnish you with that information too.

The law does not require our client to wait until the end of the thirty-day period before pursuing their contractual
rights against you to collect this debt. If, however, you request proof of the debt or the name and address of the
original creditor within the thirty-day period. that begins with your receipt of this letter, the law requires our fimm to

suspend our efforts to collect the debt (through a lawsuit, arbitration or otherwise) until we mail the requested
information to you.

At this time, no attorney with this firm has personally reviewed the particular circumstances of your account, and no
decision has been made to file a lawsuit. However, if you fail to contact this office, our client may consider
additional remedies to recover the Total Amount Due. This is an attempt to collect a debt. Any information obtained
will be used for that purpose. This communication is from a debt collector.

As of the date of this letter, you owe the Total Amount Due shown above. Because of interest and/or other charges
(if any, as allowed by law), which may vary from day to day, the Total Amount Due on the day you pay may be
greater than that shown above. For a current Total Amount Due, mail us a request or call 1-888-599-6333.

This law firm reports to a credit-reporting agency. Your failure to pay the Total Amount Due, or provide a dispute,
may result in this account being reported as allowed by law.

We also accept payments by Visa, Mastercard, check-by-phone (ACH), Western Union, and MoneyGram.

Wgr %onlme visit www. -pa eX rm.co
Digitized by the Howard W. Hunter Law Library, J. Reub lark Law School BYU.
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ADDENDUM
CASES:

CELOTEX CORP. v. CATRETT, ADMINISTRATRIX OF THE ESTATE
OF CATRETT, 477 U.S. 317 (1986)

“Summary judgment is appropriate where the court 1s satisfied "that there 1s no
gemune issue as to any material fact and that the moving party 1s enutled to a
judgment as a matter of law." Fed. Rule Civ. Proc. 56(c). The burden of establishing
the nonexistence of a "genuine issue” 1s on the party moving tor summary judgment.
10A C. Wrght, A. Miler, & M. Kane, Federal Pracuce and Procedure § 2727, p. 121
(2d ed. 1983) (heremafter Wright) (ciung cases); 6 J. Moore, W. Taggart & J. Wicker,
Moore's Federal Practice 9 56.15[3] (2d ed. 1985) (heremafter Moore) (citing cases).
See also, ante, at 323; ante, at 328 (WHITE, J., concurring). This burden has two
disunct components: an initial burden of production, which slutts to the nonmoving
party if satistied by the moving party; and an ulumate burden ot persuasion, which
always remains on the moving party. See 10 Wright § 2727. The court need not
decide whether the moving party has satsfied its ultimate burden of persuasion®=
unless and unul the court finds that the moving party has discharged its initial *331

burden of production. ddickesv. 5. H. Krese ¢> Cp.. 398 U S 144 137-161 (1970);

1963 Advisory Committee's Notes on Fed. Rule Civ. Proc. 56(e), 28 U. S. C. App., p.
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626. The burden of producuon imposed by Rule 56 requires the moving party to
make a prima facie showing thar it 1s entitled to summary judgment”
Eric M. PICHT and Shayleen M. Picht, Plaintiffs, v. Jon R. HAWKS, George

E. Warner and Jon R. Hawks, Ltd., Defendants., 77 F.Supp.2d 1041 (1999)

The FDCPA is a remedial, strict hability statute which was mntended to be

applied 11 a liberal manner. See AMoGovan v King, Ine.. 569 F.2d 845, 848 (5th Cir.1978).

Proot of deception or actual damages 1s not necessary to make a recovery under the

FDCPA. Bakerr. G.C. Services Corporation. 677 F.2d 775 780 (9th Cir. 1982): Rireria r.

AL AB Collections. Inc., 682 F.Supp. 174, 175 (W.D.N.Y. 1988). Proof of one violation 1s

sutficient to support a tmding of summary judgment in favor of the Plantft i an

FDCPA acuon. Bentley v. Grear Lakes Collection Burean. 6 F.3d 60. 62 (2nd Cir.1993);

Cacace 1. Larcas. 775 F.Supp. 502, 505 (D.Conn. 19901, Whether the consumer owes the

alleged debt has no bearing on a suit brought pursuant to the FDCPA. AlCaitner 1.

First City Bank, 970 F.2d 45 (5th Cir.1992): Baker 1. G.C. Services Corp.. 677 F2d at 777

(9th Cir. 1982 Deternunations of whether the debt collector's conduct has violated

the FDCPA are made from the perspective of the "least sophisticated consumer.”

FIC v. Rajadaw Co.. 316 US. 149, 151-52, 62 S.Ct. 966. 968-69. §6 L. Ed. 1336 (1942);

Enposition Press Ine. v FTC 293 F.2d 8§69, 873 (2d Cir 1961, cert. denred, 370 US. 917

82 S.Ct. 1554. 8 1. Ed.2d 497 (1962); Jeter 1 Credit Burear, L., 760 F.2d 1168, 1172~

1175 (A1th Cir 1985).
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HEINTZ et al. v. JENKINS, 514 U.S. 291 (1995)

There are two rather strong reasons for believing that the Act applies to the
litgating activities of lawvers. First, the Act defmes the "debt collector[s]" to whom it
applies as including those who "regularly collec[t] or attemp|t] to collect, directly or
indirectly, [consuner] debts owed or due or asserted to be owed or due another." §
1692a(6). In ordinary English, a lawyer who regularly tries to obtain pavment of
consumer debts through legal proceedings is 2 lawver who regularly "attempts” to
"collect” those consumer debts. See, ¢ ¢, Black's Law Dictionary 263 (6th ed. 1990}

("To collect a debt or claim 1s to obtam pavment or liquidation of it, erther by

personal solicitation or legal proceedings”).

Johnny STILES, Plaintiff, v. HOME CABLE CONCEPTS, INC,, et al.

, Defendants. AMERICAN GENERAL FINANCIAL CENTER, Plaintiff, v.

Johnny STILES, Defendant. 994 F.Supp. 1410 (1998)

“The party asking for summary judgment "always bears the initial responsibility
of mforming the district court of the basss for its motion, and identifving those

portions of the "pleadings, depositions, answers to interrogatories, and admissions on
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file, together with the affidavits, 1f any,' which 1t believes demonstrate the absence of a

genuume ssue of material fact.” Id. at 323.

It the movant succeeds in demonstrating the absence of a material issue of fact, the
burden shufts to the non-movaat to establish, with evidence bevond the pleadings,

that a genuine 1ssue material to the non-movant's case exists.”

“In deciding a motion for summary judgment, the evidence presented by the

nonmovant must be believed and all justfiable inferences must be drawn i lus favor.

Anderson, 477 TS, at 255. The facts, as viewed 1n that light, are as follows.

Tlus 1s a satellite case. Plantft Johnny Sules purchased a satellite television recerving
svstem on or about January 31, 1994. To finance thus purchase, Mr. Stiles applied for a
revolving charge account with AGFC. See Credit_Application, 3-31-94. On the
application, there are four caveats printed in bold directly above the signature line.

One of these states that

BY SIGNING BELOWYOU: . ..

(3) Agree that if this application is accepted and credit is extended by American
General Financial Center, vou will be bound by the terms of the Cardholder

Agreement attached hereto, a copy of which has been provided to you.
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Id. Mr. Sules signed and dated the application below this statement, thereby binding

lumselt to the cardholder agreement. Id.

The Cardholder Agreement establishes a number of duties for AGFC, as well as the

credit card holder.”

John YORGER, Plaintiff-Appellant, v. PITTSBURGH CORNING

CORPORATION, Defendant-Appellee. 733 F.2d 1215

“...we cannot accept as an absolute requirement that a party opposing a
motion tor summary judgment must tile an affidavit m order to preserve 1ssues
adequately mentioned in the response and elsewhere. Moreover, defendant's argument
ignores the fundamental rule that the burdens of establishing the absence of a genwne
1ssue of material fact and the entuitlement to judgment as a matter of law are on the
movant. The nonmovant may not, of course, "rest upon the mere allegations or
denials of his pleadings," Fed.R.Civ.P. 56(c), but rather must respond. Including an
affidavit along with the response, however, 1s not an absolute requirement to oppose a
summary judgment motion, particularly where summary judgment is improper. The
Supreme Court decided tlus 1ssue m Adickes v. S.H. Kress & Co., 398 U.S. 144, 90
S.Ct. 1598, 26 L.Ed.2d 142, wherein 1t held that "[w]here the evidenuary matter in
support of the mouon [for summary judgment] does not establish the absence of a

genuine issue, summary judgment must be denied even it no opposing evidentary
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matter is presented.” 398 U.S. at 160, 90 S.Ct. at 1609-1610 (footnote omitted,
emphasis m original) (quotng Advisory Committee Note on 1963 Amendment to
Fed.R.Civ.P. 56(e)). The Court further observed that: It has always been perilous for
the opposing party neither to protfer any countering evidentiary materials nor file a
56(f) affidavit. And the peril rightly continues [after the amendment to Rule 56(e) ].
Yet the partvy moving for summary judgment has the burden to show that he 1s
enutled to judgment under established principles; and it he does not discharge that
burden then he 1s not enutled to judgment. No defense to an isufticient showing 1s
required. 6 J. Moore, Federal Pracuce p 36.22, pp. 2824-2825 (2d ed. 1966) {amended

1982).”
RULES:

Utah Rules of Civil Procedure, Rule 56(c), Summary Judgment. Motion
and proceedings thereon. The moton, memoranda and affidavits shall be 1n
accordance with Rule 7. The judgment sought shall be rendered if the pleadings,
depositions, answers to mterrogatories, and admissioas on file, together with the
affidavits, if any, show that there is no genuine issue as to any material fact and that
the moving party 1s entitled to a judgment as a matter of law. A summary judgment,
interlocutory in character, may be rendered on the issue of liability alone although
there 1s 2 genume issue as to the amount of damages.
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Utah Rules of Civil Procedure, Rule 56(e), Summaryv Judgment. Form of
affidavits; further testtmony; defense required. Supporting and opposing athdavits
shall be made on personal knowledge, shall set forth such facts as would be admussible
m evidence, and shall show affirmauvely that the affiant 1s competent to tesufy to the
matters stated therein. Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith. The
court mav permut affidavits to be supplemented or opposed by depositions, answers
to interrogatories, or further attidavits. When a motion for summary judgment 1s
made and supported as provided in tlus rule, an adverse party may not rest upon the
mere allegations or denuals of the pleadings, but the response, by affidavits or as
otherwise provided 1n this rule, must set forth specific facts showing that there is a
gemune isste for trial. Summary judgment, 1f appropriate, shall be entered against a

party failing to tile such a response.

OTHER AUTHORITIES:

Fair Debt Collection Practices Act (FDCPA), 15 U.S.C. §§ 1692-1692p.

§ 809. Validation of debts.

(a) Within five days after the nutial commumication with a consumer in
connection with the collection of anv debt, a debt collector shall,

unless the following mtormauon is contamed 1 the initial
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(b)

commuyication or the consumer has paid the debt, send the

consunler a Writlen notice contarung—

{4) a statement that if the consumer notities the debt collector m
writing within the thirty-day period that the debt, or any portion.
thereof, 1s disputed, the debt collector will obtan verification of the
debt or a copy of a judgment against the consumer and a copv of
such verification or judgment will be mailed to the consumer by the

debt collector; and

(5) a statement that, upon the consumer’s written request witlhun the
thirty-day period, the debt collector will provide the consumer with
the name and address ot the origmal creditor, if ditferent from the

current creditor.

If the consumer notifies the debt collector in writing withun the thurry-
dayv period described in subsection (a) that the debrt, or any portion
thereof, 1s disputed, or that the consumer requests the name and address
of the origmal creditor, the debt collector shall cease collection of the
debt, or any disputed portion thereof, until the debt collector obtains
verification of the debt or any copy of a judgment, or the name and

address of the onginal creditor, and a copv of such verification or
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judgment, or name and address of the origmal creditor, 1s mailed to the
consumer by the debt collector. Collection activities and
commumcations that do not otherwise violate thus title may contmue
during the 30-day perniod referred to in subsection (a) unless the
consumer has notitied the debt collector in writing that the debt, or any
portion of the debt, is disputed or that the consumer requests the name
and address of the onginal creditor. Any collection activities and
communication during the 30-dav period may not overshadow or be
mconsistent with the disclosure of the consumer’s right to dispute the

debt or request the name and address of the onigimal creditor.

Fair Debt Collection Practices Act (FDCPA), 15 U.S.C. §§ 1692-1692p.

§ 813. Civil hiability.

(a) Except as otherwise provided by this sectton, any debt collector who fails to
comply with anv provision of thus title with respect to any person 1s liable to such

person m an amount equal to the sum of—

(1) any actual damage sustained by such person as a result of such failure;
(2) (A) in the case of any action by an individual, such additional damages as

the court may allow, but not exceeding §1,000; or
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(B) 11 the case of a class action,
(1) such amount for each named plantitt as could be recovered
under subparagraph (A}, and
(1) such amount as the court may allow for all other class
members, without regard ro a muumum mndividual recovery, not to
exceed the lesser of $500,000 or 1 per centum of the net worth of the
debt collector; and
(3) 1 the case of any successful action to entorce the foregomng liability, the
costs of the action, together with a reasonable attorney’s tee as deternuned by
the court. On a finding by the court that an action under this section was
brought in bad farth and for the purpose of harassment, the court may award to
the defendant attorney’s tees reasonable i relauon to the work expended and
costs.
(b) In determumng the amount of hability 11 any acuon under subsection (a), the court
shall consider, among other relevant factors—
(1) in any individual action under subsection (a)(2j(A), the trequency and
persistence ot noncompliance by the debt collector, the nature of such
noncompliance, and the extent to which such noncompliance was tentional;
or
(2) in any class action under subsecuon (a)(2)(B), the frequency and persistence
of noncompliance by the debt collector, the nature of such noncomphance, the
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resources of the debt collector, the number of persons adversely aftected, and
the extent to which the debr collector’s noncompliance was intentonal.
(¢) A debr collector may not be held liable 1n anv action brought under tlus utle 1f the
debt collector shows by a preponderance of evidence that the violation was not inten-
tional and resulted from a bona fide error notwithstanding the maintenance of
procedures reasonably adapted to avoid any such error.
(d) An acuon to enforce any hability created by tlus title may be brought in any
appropriate United States district court without regard to the amount 1 controversy,
or m any other court of competent jurisdiction, within one vear from the date on

which the violation occurs.

(e) No provision of this section imposing any hability shall apply to anyv act done or
omitted 1n good faith i contormuty with any advisory opiuon of the Comnussion,
notwithstanding that after such act or omussion has occurred, such opinion 1s
amended, rescinded, or determined by judicial or other authority to be mvahd for any

reason.

Digitized by the Howard W. Hunter Law Liprary, J. Reuben Clark Law School, BY U.
Machine-generated , may contain errors.



	Brigham Young University Law School
	BYU Law Digital Commons
	2011

	Midland Funding LLC v. Kenneth Pipkin : Brief of Appellant
	Utah Court of Appeals
	Recommended Citation


	tmp.1530051977.pdf.pJ8yB

