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IN THE UTAH SUPREME COURT

JED A. GRESSMAN,

Plaintiff/Appellee,
. . Case No. 20110965-SC
V.
STATE OF UTAH,
Respondent/Appellant.

‘ REPLY BRIEF OF RESPONDENT/APPELLANT

ARGUMENT

L. THE TRIAL COURT MISAPPLIED RES JUDICATA BY

ERRONEOUSLY CONFLATING THE INDEPENDENT ACTIONS FOR

VACATUR AND FACTUAL INNOCENCE

A fundamental ﬂaW infects the trial court's decision: its conflation of ﬁ&o distinct
and independent legal actions, one for vacatur of plaintiff’s conviction and the separate
action for a declaration of factual innocence. See Aplt. Briefat 11-12. J ust as the vacatur
court erroneouély treated the vacatur-action as if it were a continﬁation of plaintiff’s
criminal case, see Aplt. Brief at 13 n.8, the trial court erroneously trééted plaintiffé
factual innocence case as if it were a continuation of the vacatur action. But those actions
are not one and the same. They comprise different elements and have different standards
of proof. The’ﬁndings ﬁecesséry to sustain vacatur are different from and nbt sufﬁcieﬁt

to prove factual innocence. See Apit. Brief at 10-13. Therefore, the trial court's

application of res judicata was error.
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Plaintiff’s attempt to show that the State could have raised its res judicata
argument in the trial court falls short. He bases this contention on three arguments first
raised in the reply memorandum supporting plaintiff's motion for summary judgment: (1)
that the affidavit of plaintiff’s victim should be disregardcd (see Aplee. Briefat 11 and its
Add. B at 6-8); (2) that the vacatur of plaintiff’s conviction s.erved as "factual evideﬁce"
of his alleged innocence (see Aplee. Brief at 11 and its Add. B at 8 (quotation in Add.

B)) ;} and (3) that the county prosecutor’s actions in moving to yacate the charges against
plaintiff bar .the.Statek from céntesting pléintift’.‘s fa;:‘tual.irinOCencc (see Aplee. Brief at 11
and its Add. B at 9-10). But those arguihents do hbt 'e'i.(:idres's“ the elements of res judicata.
Although plaintiff's trial court reply memorandum argued generally that "the doctrines of
waiver, issue and claim preclusion, equitable‘cs“[oppel, collateral estoppel and res judicata
a1-1 apply to criminal actions as they do in‘cilvil procéedings," R. 245, plaintiff did not
specifically argue res judicata, and his attempt hére to establish res judiééta ignores

- critical elements of that preclusion doctrine. Even in the trial court, plaintiff argued in
péséing only that "the parties involved in the 1996 proceedings are the same parties now
before the Court. Ih /theit proceeding, factual evidencé wés pfesenfed sﬁpportiﬁg Mr. |
Gressman's innocence." R. 245. | |

But res judicata requires more. If plaintiff's argument invokes claim preclusion, it
falls shoﬁ by failing to demonstrate that the claim sought to be barred-here, the factual

innocence claim—-was available in the first action. Because a statutory claim for factual

2
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innocence did not exist and was thus not available at the time of plaintiff's vacatur action,
claim preclusion cannot apply. If plaintiff's argument sounds in issue preclusion instead,
it fails because plaintiff cannot show that the issue of factual innocence is identical to the
issue of vacatur. In either case, plaintiff's passing mention of a handful of legal theories,
unaccorﬁpanied by any meaningful analysis of their individual elements, was insufficient
to raise res judicata in the trial court as a dispositive issue—especially because it was
raised for the first time in plaintiff's summary judgment reply memorandum. See Soriano
v. Graul, 2008 UT App 188, 9 11, 186 P.3d 960 (deélining to address issue where the
litigant "first made mention of it, in a cursory manner, in her reply brief to the trial
court."). -

Notably, plaintilf_f s summary judgment motion and supporting memorandum raised
' dnly a single reférence to any species bf precluéion doctfiﬂe, contained in a single
sentence and citing no legal authority: "Gressman's factual innbcence is 'the law of the
case' and should be followed by this Court." R. 170. But law of the case is not applicable
in the context of separate actions. As this Court explained in Jensen v. Cunningham,
"[t]he law of the case doctrine applies to preclude litigation of aﬁ issue when the identical
issue was litigated earlier in the same case." Jensen v. Cunningham, 2011 UT 17, 449
n.5, 250 P.3d 465 (emphasis added). The present case is not the same case as the vacatur
action. Even if the issues in the two cases were identical-and they are not-law of the case

would not apply.

3
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In short, the State had no reasonable opportunity to address in the trial court the
issue of res judicata, raised only in plaintiff's reply memorandum supporting his summary
judgment motion. Even if it had, plaintiff did not establish there that all elements of res
judicaté were .met. Coﬁsequently, the trial court's application of res judicata on the basis
of the vacatur action was error that is within this Court's juriédiction to correct. |

IL. LEGISLATIVE HISTORY DOES NOT OVERCOME THE

STATUTE'S PLAIN MEANING UNDER THE COURT'S

TRADITIONAL RULES OF STATUTORY CONSTRUCTION

Plaihtiff argues that, in interpreting the language of the factual innocence statute,
this Court should not look beyond commeﬁts ﬁladé in legislative committee hearings. But
to do so would violate this Court's caution against using legislative history as the primary
means to discern legislative intent. As the Court has explained, if a statute's "text is
ambigﬁous, we may look to legislative history to inform our construction of the statutory -
language. But the legislative history is not law. It” is at most 'of secondary relevance in
~_informing our construction of the law, which is found in the statutory text." Myers v.
Mpyers, 2011 UT 65, 9§28, 266 P.3d 806 (internal citation omitted). See also State v.
Winward, 907 P.2d 1188, 1190 (Utah App. 1995) ("Only when the statute's language is
ambiguous will we seek guidance from the legislative history and policy
considerations.").

The enrolled copy of the factual innocence amendments unambiguously announces

at the outset that "[t]his bill makes clarifying amendments to factual innocence

4
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provisions." Factual Innocence Amendments, H.B. 307, 2012 Gen. Ses‘s. (Utah 2012) at
1:11 (Add. A). It is well established that amendments which clarify or amplify how the
law should have been interpreted from the outset may be retroactively applied, and doubts
about the character of an amendment are resolved by examining the amendment's title or
preamble. Salt Lake Cnty. v. Holliday Water Co.,2010 UT 45, 943,234 P.3d 1105.
Regardless of what was said in the preliminary committee hearingé, the legislature
ultimately chose to pass the bill expressly as a clarification. Because the legislature's
chosen language is not ambiguous, resort to legislative history as determinative of
legislative intent is both unnecessary and inappropri;dte..

Moreover, the legislative history is not as one-sided as plaintiff suggests. Assistant
Attorney General Scott Reed explained to the House Law Enforcement and Criminal
Justice Commiffee that the amendments were "not an overhaul by any means." Certified
Transcript, Factual Innocence Amendments: Hearing on HB. 307 Before the H. Law |
Enforcement and Criminal Justice Cmte., 2012 Gen. Sess. (Utah 2012) (Add. B) at 2.!

He then had an exchange with Representative Litvak, who stated, without contradiction,

'All references are to the certified transcript plaintiff filed with the Court on July 9,
2012, appended to this brief as Addendum B. The inaccurate, uncertified transcript
excerpts contained in Add. A to plaintiff's response brief are the subject of a motion to
strike filed on June 27, 2012, on which the Court has deferred ruling. See Order of July
16,2012, Plaintiff has filed no certified transcript of the February 28, 2012 Senate
Judiciary, Law Enforcement and Criminal Justice Standing Committee hearing, but relies
only on the uncertified excerpts also included in that addendum and subject to the State's
motion to strike.

5
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his understanding that the statutory compensation payments in the original legislation
were intended only for the wrongfully incarcerated individual. See Add. B at 4.
Representative Litvak then asked Mr. Reed to explain the provisions regarding survival of
factual innocence claims solely for name-clearing purposes. Mr. Reed acknowledged that
“there hasn't been a clear statement of public policy with regard to whether or not
petitioner must be alive or dead at the time of petition or at the time of conclusion." Id.
In an apparent reference to the present action, he noted that
[Tlhere is a determination by a Court in tfle Sfate ona betition that the claim
survived the death of the petitioner. And again, that has been decided by
that judge and that's the way it is, but in future cases, is there a line that the
legislature wants to draw and say that these claims need to be brought to
someone's attention during the lifetime of the petitioner or not?
Id. He then provided an additional example, asking whether a cqnvicted _murderer. _
executed iong ago would be entitled to a name-clearing proceeding—a far cry from the
-~ present case. In a follow-up question, Representative Arent eXpressed confusion about
‘the purpose of including an effective date for any procedural changes applicable to filing
and adjudication of a petition. Mr. Reed pointed out that the statute had undergone a
prior amendment that carried language applying its provisions to "new petitions filed on
or after the effective date of this amendment." See Add. A at 5:128. Because that
language referred specifically to the old amendment, clarity demanded the new

amendments to specify their own effective date. To assure her understanding of that

point, Representative Arent again queried, "Would this [provision regarding the effective

6
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date of any procedural changes] have an impact on any pending Supreme Court cases,
cases that should be pending before the Utah Supreme Court?" Add. B at 5. To that
question, Mr. Reed answered, "No." Id. In other words, had the legislature opted to
curtail survivability of name-clearing proceedings, that procedural change would not

| apply to cases currently pending before this Court. To suggest, as plaintiff does, that Mr.
Reed's response meant that no part of the amendments would apply to those pending
cases would rob Representative Arent's specific, focused query—"Would this [date]"
impact pending cases?—of its context and would violate the plain meaning of the
legislature's unambiguous declaration that the amendments clarify the statute. Mr. Reed's
comment was limited to assuring that plaintiff's case—and any others still pending after the
death of the petitioner—would go forward to conclusion. It did not agree that
clarifications of the substantive law would be irrelevant to the outcome.

In light of the certified transcript, plaintiff overreaches by suggesting that
Representative Litvak's concerns—and Mr. Reed's response to them—extend to both the
potential "extinguishing of a claim and right of recovery after the death of an innocent
convict despite the continuing concerns and needs of his family." Aplee. Brief at 9.
Representative Litvak carefully drew the distinction in his comments:

I can see where the State may have some concern that if someone who files

a claim passes away when it comes to the compensation that was really

meant, I think, for the individual who had served the time in prison, but

can also say, thinking about it from the family perspective, that if this is my

relative who's claiming their innocence, it[']s going in the process, and then
they tragically pass away while it's in the middle of the process, for a family

7
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member there may be some reason why I would want to see at least whether

or not there was a determination on the factual innocence. And is there a

possibility to strike some distinction there?

Add. B at 4 (emphasis added). Representative Litvak's uncontradicted statement that
statutory compensation had alwaysl been undersfood as a remedy for only the individual
claiming factual innocence belies plaintiff's expansive interpretation.

Mr. Reed's observations also show that at the time of the House committee
hearing, the amendments were in an early draft, and the language had not crystallized into
ifs final form. In fact, the 1egfslative intent was still being debated, as demonstrated by
Mr, Reed's question to the comfnittee: "[1]s there a line that thé legislature wants to draw
and say that these claims need to be brought to someone's attention during the lifetime of
the petitioner or not?" Id. The preliminary nature of both the draft and the discussion at
that tirhe demonstrate the folly of relying on legislative history instead of legislative
language as a definitive guide to interpretation-of the amendments as finally Aen‘acted'. B

[I. WITHOUT GIVING PRECLUSIVE EFFECT TO THE VACATUR

ACTION, THERE ARE INSUFFICIENT GROUNDS TO SUSTAIN THE

TRIAL COURT'S DETERMINATION OF FACTUAL INNOCENCE ’

Plaintiff makes several additional arguments that the trial court's determination .of -

factual innocence can be sustained even without giving preclusive effect to the vacatur

action. None is well taken.

8
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A Neither the County Attorney's Motion to Vacate nor the State's Failure to
Appeal Establishes Plaintiff's Factual Innocence

First, plaintiff contends that factual innocence was established because the
prosecuting attorney was the moving party in the vacatur action, and the State did not
appeal from the vacatur decision. But the prosecuting attorney's "belief that this is not a
prosecutable case[,]" R. 393 at 15:26 - 16:1 (hearing), does nothing to establish plaintiff's
factual innocence; it shows only that the prosecutor believed the evidence of guilt was no
longer sufficient to sustain a criminal conviction beyond a reasonable doubt-a conclusion
the State had no reason or obligation to second-guess. In effect, plaintiff asks the Court
to equate the terms "not guilty" and "innocent." Yet they are not synonymous. A pérson
who is "not guilty" of a crime may have, in fact, engaged in conduct that violates the law,
but cannot be held legally responsible for his behavior under the applicable burden of
proof. By contrast, a péréon who’ is "fa;:tually innoceﬁt" Has not engéged in violat‘ive
conduct at all. As this Court has observed, "[t]he measure of certainty the law derﬁands
before finding guilt reflects the balance we are willing to strike between insuring that all
of the gui>lty ére brbught to | ] usﬁcé ahd preveﬁﬁng the conviction and punishment of the
innocent." State v. Reyes, 2005 UT 33, 9 11, 116 P.3d 305. The distinction between "not
guilty" and "innocent" is the very reason that vacatur and factual innocence are two
distinct causes of action governed by separate criteria. Once again, plaintiff erroneously

conflates those two independent standards.

9
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B. The Striking of the Victim's Affidavit in the State's Summary Judgment Motion
Does Not Establish Plaintiff's Factual Innocence

Next, plaintiff argues that "the State told the district court that it based its case and
summary judgment motion entirely on the affidavit of Corrie Robertson." Aplee. Brief at
15. In support, he points to the transcript of the hearing on the parties' cross-motions for
summary judgment. But plaintiff overstates the facts. The State's counsel argued that the
affidavit was "the basis of the State's motion for summary judgment," not the basis of the
entire case. R. 391 at 23:23-24. What evidence may have been produced in an
evidentiary hearing, had the trial court denied both parties' summary judgment motions, is
a matter of speculation. The State's counsel pointed out additional evidence that might be
provided in an evidentiary hearing:

[W]e call Mrs. Robertson to testify, and she testifies to exactly what's now -

in her affidavit with further details. We put on the DNA report which the

Court already has before it, and there may be a police report or two from

1991 or whenever the date of this incident was, and we may or may not be

able to find any of the Juab County officers who were involved and medical

reports from that time.
R. 391 at 34:15-21 (emphasis added). Even plaintiff's attorney sought discovery while the
motions were pending decision, indicating his belief that additional evidence might be
adduced. See R.391 at 38:4 - 39:11.

Moreover, plaintiff misapprehends the purpose of summary judgment. Under Utah

R. Civ. P. 56(c), summary judgment is appropriate

if the pleadings, depositions, answers to interrogatories, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue

10
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as to any material fact and that the moving party is entitled to a judgment as
a matter of law.

Nothing in the rule suggests that a party is limited to its basis for summary judgment in
pursuing further proceedings should the motion be denied. Summary judgment merely
.functions to avoid protracted litigation in circﬁmstances where the pleadings and other
papers demonstrate that further inquiry would not alter the grounds for decision. And
nothing in the rule alters the burden of proof in the underlying action. See Orvis v. |
Johnson, 2008 UT 2, 18, 177 P.3d 600. Despite the fact that the trial court struck the
afﬁda‘vit on which the State's nioﬁon was based as inadmissible hearsay,” plaintiff
retained the burden to prove the elements of his factual innocence claim: to show, by
newly discovered, clear and convincing evidence not known by him or his counsel at the
time of conviction or sentencing, that he did not engage in the conduct for which he was
convicted or relating to any- léssér included offense, and that he did not commit any other
felony reasonably connected to the facts supporting the underlying information or
indictment. See Utah Code Ann §§ 78B-9-402(1) and (2) and 78B-9-404(1)(b) (West

2009 and Supp. 2011); 78B-9-401.5(1) and (2) (West Supp. 2011).> Plaintiff did not

’Plaintiff notes that "[t]he State has not attacked that decision in its appeal brief
and may not do so now." Aplee. Brief at 15. The State agrees. However, it observes for
the Court's information that under Utah Code Ann. § 78B-404(2)(b) (West 2009 and
Supp. 2011), the trial court in a factual innocence action may consider "(b) hearsay
evidence, and may consider that the evidence is hearsay in evaluating its weight and
credibility." That provision was not changed by the 2012 amendments.

*These provisions are unéhanged by the 2012 amendments.

11
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fulfill that burden. The entire argument in his motion for summary judgment comprised a
single paragraph that did not address the elements of a factual innocence claim:

Two DNA testing labs have produced test results strongly supporting
Gressman's steadfast assertion of innocence. The complaining witness's
story of what occurred has changed in material [but here unidentified]
respects since she first complained of being raped. Her story is suspect at
best. The District Attorney for Juab County concluded that post-conviction
evidence warranted dismissal of all charges against Gressman and his
release from prison. The Juab County District Court agreed and entered an
order of dismissal. Gressman's factual innocence is "the law of the case"
and should be followed by this Court. Justice has been delayed far too long
and should not be delayed further. :

R. 170. Regardless of the fate of the State's motion for summary judgment, plaintiff did
not carry his burden to affirmatively prove each element of his factual innocence claim, -
and the trial court's grant of his motion was error.

C. The State Challenges Only Issues of Iaw and Therefore has No Obligation to
Marshal the Evidence Supporting the Trial Court's Findings of Fact

Plaintiff argues that the State has violated Rule 24(a)(9) of the Utah Rules of
Appellate Procedure by failing to marshal the evidence supporting the trial court's
"finding" of factual innocence. But‘ he fails to recognize that, under the circumstances of
this case, the trial court's factuai innocehee determination is a conclusion of law, not a
finding of fact. Scrutiny of the trial court's opinion reveals that it made no findings of
fact-nor would findings have been appropriate in the context of ruling on the parties’
competing summary judgmeﬁt motions, which are premised on the ground that no-

genuine issues of material fact exist. See Utah R. Civ. P. 56(c). Tellingly, plaintiff
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identifies no specific finding of fact for which the State has failed to marshal the
supporting evidence.

Contrary to plaintiff's representation, the State's appeal challenges only legal
conclusions: (1) tﬁat the 1996 vacatur decision was res judicata on the issue of plaintiff's
factual innocence claim, (2) that plaintiff's widow was entitled to posthumous
compensation, and (3) that prejudgment interest was due on the award of posthumous
compensation. Because no finding of fact is at issue on appeal, the State is under no
marshaling bufden. |

D. The Sole Evidentiary Basis for the Trial Court's Grant of Summary Judgment
to Plaintiff was the Transcript of the Vacatur Hearing

Plaintiff qontends that the evidence of his factual innocence is clear and
convincing. vBut thve sole basis the trial court articulated for its grant' of plaintiff's
summary judgment motion is ’;he transcbript of the vacatur hearing:‘ "Afterﬁreviewing the |
transcript of the hearing in which Mr. Gressman's judgment was vacated, this Court
concludes that a determination of factual innocence was made at that time." R. _3 57. The
court neither identified thé élements ofa factuél innocence claim nor attempted to show
how the vacatur court's findings filled thoée elements. |

Ironically, plaintiff's argument is based in large part on the affidavit of plaintiff's
victim. See Aplee. Brief at 20-21. This argument cannot be credited because the
affidavit was—on plainﬁffs mdtioﬁ—stricken frorh the record. Moreovér, the argument

contains additional, opprobrious accusations of alleged conduct by the victim that are not
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supported by the record but for which plaintiff's counsel provides an inapposite record
citation to the vacatur court's findings of fact—falsely implying that they include findings
relating to intoxication, medical examination results, domestic violence, and a prior -
accusation of rape. See Aplee. Brief at 20-21. No such findings were entered by the -
vacatur court. Some-but not all-of those accusations do appear in less specific form in
| County Attorney Leavitt's argument in the vacatur hearing when he recounted "a story
| that Mr. Hancock ahd Mr Gressman have maintained from the beginning[,]" R. 393 at
11:19-20, but Leévitt makes no reference to the latter twb accusations. Those are found
only in the argument plaintiff's attorney made to the trial court without subétantiation,
R. 391 at 26:25 - 27:4, and in Addendum C to plaintiff's response brief, a non-record“
Summary of urisubstantiated representations about plaintiff and his victim. Moreover, as
detailed in the Sfate‘é pfiﬁcipal brief, tﬁe all_éged iﬁéonéisfehcies m tﬁe .victi.m's testimony
regarding her pregnancy and changes in her recall of plaintiff's lasf name and the
description of the vehicle used in the assault were known at the time of trial and
explained td the jury. See Aplt. ﬁfief ét 15-16. Therefére, they cannot constitute new
evidence for purposes of a factual innoceﬁcé claim. | - |
Plaintiff's evidence of factual innocence consists of nothing more than the vacatur
decision and additional unsupported accusations against the victim, at least one of which
(her alleged 1995 cohabitént ébuse action) purportedly occurred well after plaintiff's 1993

crime and has no bearing on plaintiff's guilt or innocence. Contrary to plaintiff's
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argument, the record does not contain clear and convincing evidence of his asserted

factual innocence.

E. The Factual Innocence Statute Requires an Evidentiary Hearing if the State
Does Not Stipulate to a Petitioner's Factual Innocence :

Plaintiff contends tnat the factual innoeence statute does not require an evidentiary
hearing, either in its present form or before the 2012 amendments. He argues in a
footnote that such a requirement would violate the Utah Constitution's separation of
powers doctrine. The eonstitutionality of the statute has not been previously raised, and
nothing in the record addresses it. Mereever, a three-eentence 'fo'otnote. containing no
detailed analysis or discussion of relevant authority is inadequate briefing of the issue
under Utah R 24(a)(9) as applred to appellees briefs by subsectlon (b) The issue is
therefore not properly before the Court for decision. The State notes, however that the
hearing requirement isa function of a court rule, Utah R. Civ. P. 65C, properly adopted
by this Court, and consequently does not present a separation of powers problem.

Plaintiff further contends that even if Rule 65C applies to factual innocence
claims, the rule's requirement for a hearing does not mandate an evidentiary hearing.
First, there can be no doubt that Rule 65C applies; the enrolled copy of H.B. 307
explicitly states that the bill "clarifies that all proceedings are governed by Utah Rules of

Civil Procedure, Rule 65C[.]" Add. A at 1:16-17 (emphasis added). Second, the rule
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expressly contemplates an evidentiary hearing on the merits of the petition. Under what

is now subsection (/) of the rule,*
After pleadings are closed, the court shall promptly set the proceeding for a
hearing or otherwise dispose of the case. The court may also order a
prehearing conference, but the conference shall not be set so as to delay
unreasonably the hearing on the merits of the petition. At the prehearing
conference, the court may:
())(1) consider the formation and simplification of issues;
(D)(2) require the parties to identify witnesses and documents; and
(H(3) require the parties to establish the admissibility of evidence
expected to be presented at the evidentiary hearing.
(Emphasis added.) In light of this language, it defies logic to suggest that the hearing
required by the factual innocence statute in the event of a contested petition is anything
short of an evidentiary proceeding. The fact that the trial court may dispose of the
petition on legal grounds—such as those presented in dispositive motions—does nothing to
change the requirement of an evidentiary hearing where the State does not stipulélte to
factual innocence. Moreover, there would be no necessity to "identify withesses and
documents" or "establish the admissibility of evidence" if an evidentiary hearing were not
required.
Nothing in plaintiff's argument overcomes the fact that the trial court's decision is

unsupported by clear and convincing evidence. The court placed exclusive reliance for its

determination on the vacatur of plaintiff's conviction. In doing so, it employed the

‘Current subsection (/) was designated as subsection (j) at the time plaintiff filed
his petition and became subsection (k) in 2010. The language of all three versions is
identical.
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doctrine of res judicata without affording the State an opportunity to address that theory.
It failed to address the elements of res judicata or to show how the vacatur decision
satisfied those elements. And it failed to hold an evidentiary hearing as the statute
mandates in the absence of a stipulation to factual innocence by the State. For these |
reasons, the trial court's decision must be reversed.

IV. THE SURVIVAL OF PLAINTIFF'S PETITION FOR NAME-

CLEARING PURPOSES DOES NOT ENTITLE HIS WIDOW TO

STATUTORY COMPENSATION OR PREJUDGMENT INTEREST

The State ackﬁowledges that plaintiff's factual innocence claim survived his death
for name-clearing purposes.” The statute now explicitly provides that "[a] claim for
determination of factual innocence under this part is not extinguished upon the death of
the petitioner." Add. A at 5: 125—130. But just as the legislature provided for survival of
the statute's name-clearing function, it also provided that compensation does not survive:
"The assistance payment provisions of Section 78B-9-405 may not apply, and financial
payments may not be made, if the finding of factual innocence‘ occurs after the death of
the petitioner. In édditioﬁ, any vpayments already being fnadé under Sectién 78B-9-405

shall cease upon the death of the petitioner." Add. A at 5:130-33. This language is

consistent with Representative Litvak's uncontradicted understanding, as expressed in the

*The State objects to plaintiff's argument that "it is callous and unconvincing for
the State to suggest a convict's widow has no legitimate interest in following through with
the clearance of her husband's good name." Aplee. Brief at 29. The survival of plaintiff's
factual innocence claim for purposes of name-clearing has never been an issue on appeal.
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House committee hearing, that the statutory assistance payments had always been
intended only for the factually innocent person who had been wrongfully incarcerated.
See Point II, above.

Plaintiff suggests that posthumous compensation is protected by Utah's survival
statute, Utah Code Ann. § 78B-3-107. But Section 107 applies by its terms only to
personal injury and wrongful death actions: "A cause of action arising out of personal
injury to a person, or death caused by the wrongful act or negligence of another, does not
abate upon the death of the wrongdoéf or the injured persdn." Utah Code Ann.

§ 78B-3-107(1)(a) (West 2009). Subsections (1)(b) and (¢) reinforce the point.
Subsection (b) limits the survivors' recovery to general and special damages, and
subsection (c) further limits the recovery to only special damages if the party dies from -
ﬁrirelated ‘causes more fhéri six months after the incident giving rise to the claim. Plaintiff
has provided no analysis of the survival statute or perfineht case léw showing that»a
factual innocence claim is a personal injury as contemplated by the statute or that
statutory assistance payments under the factual innocence statute are general or special
damages under the éurvival statute. His two-sentence argument is inadequate under Utah
R. App. P. 24 (a)(9) to warrant the Court's deliberation.

Plaintiff's resort to legislative history is equally unpersuasive. He quotes, without
proper citation, comments made by Senator Howard Stephenson in the floor debate on the

third \reading. of S.B. 16, the bill that originally enacted the factual innocence statute, in
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the 2008 general legislative session. He represents Senator Stephenson as holding the

"view that the government had a responsibility to make people whole for the 'awful

price paid by the person imprisoned and his or her family."" Aplee. Brief at 28. But
Senator Stephenson's remarks were not directed toward any questioﬁ of extending
compensation to persons other than the one wrongly imprisoned. Instead, the senator
spoke in general support of the bill:

I rise in great support of this legislation, and appreciate Senator Bell's
leadership in helping to move this forward and all of those who have been
involved in this. T liken this to the amendments we have made recently in
the government immunity laws in Utah, which basically have protected
government from the liability for injuries caused to citizens. And we have
raised those limits, not to where they should be in my opinion, but we have
improved that, so that when government swings its fist and causes damage,
there is a responsibility on the part of government to, to some degree to
make people whole. I think we can only imagine what the horror must be to
be imprisoned wrongly and the, the awful price that is paid by the person
imprisoned and his or her family. And I think this legislation is long
overdue and I hope that everyone will support it.

Audio Floor Debate, 3d Reading, S.B.16, 2008 Gen. Sess. (Utah 2008) at 11:43 - 13:06.
A simple recognition that wrongful imprisonment has an impact on the Vfamily of the
person incarcérated does not consfitute an intent fo corﬁpenéate thé family after the
person's death. Had the legislature intended compensation to survive the death of the
petitioner, it could have provided so explicitly—as it did in the workers' compensation
statute. See Aplt. Brief at 19-é0. The legislature's initial choice not to provide for
posthumbus compénsaﬁon, coupled with the clarifying amendments cxpfcssly denying it,
indicate that statutory compensation was never intended to survive the petitioner's death.
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As to prejudgment interest, plaintiff claims the best evidence supporting the trial
court's decision is the decision itself. Aplee. Brief at 29. But the very inconsistency of
that decision with binding precedent triggers the need for this Court's review. While
plaintiff persists in asking the Court to treat the compensation payments fixed by the
statutory formula as tort damages based on actual harm, the statute is not eusceptiele to
his proposed interpretation. The statute does not contemplate individual circumstances of
factual innocence claimants in determining the amount of compensation due; rather, it
fixes a formula based on tile iiumber of years of wro.riglﬁil incarceiation (with a fifteen-
year cap) times the most recently published _a\ierage Utah nonagric‘ulltural payroil Wege.
Utah Cede Ann. § 78B-9-405(1)(a) (West 2009 and Supp. 2011); Add. A at 7:184-90.

No demonstration of an itidividual's earning capacity or other unique circumstances vary
the amount of co.mperisatienf avziilable under tile foimuia. .

As the Court recognized in Fell v. Union Pacific Railway; 32 Utah 101, 88 P.

1003, 1006, such fixed statutory formulas for allowable damages are an exception to the
rule for determining damages in tort claims. Because the issue in Fell was whether a tort
claimant was entitled to Iprejudgment interest, the court proceeded to elaborate a test for
determining when, in tort cases, prejudgment interest should be allowed-a test that
depended on whether or not damages could be determined by resort to fixed rules of
evidence and known standards of value. Subsequent cases have, as plaintiff points out,

applied that test in the context of other tort and insurance claims, but plaintiff has
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identified no case invalidating Fell's distinction of statutorily fixed damages as an
exception from prejudgment interest. The continuing vitality of that distinction is
demonstrated by the court of appeals' denial of prejudgment interest on a statutory award
of damages for a wrongful lis pendens in Winters v. Schulman, 2001 UT App 105, 2001
WL 357124. Although the court noted that the appellant in that case suffered no actual
damages and prejudgment interest was therefore unnecessary to provide full
compensation for his loss, it récognized, as an independent groundvfor its decision, that
the award, "which was a penalty fixed by the statute, was clearly distinguished by the Fell
court as a damage award for which prejudgment interest is not allowable." 2001 UT App
105 at *1. The fact that Winters is an unpublished opinion does not vitiate its authority.
Rule 30(f) of .the Utah.Rules of Appellate Procedure provides that '.'unpublished decisions
of the Court of Appeals issued on or after Octobe; 1, 1998, may be cited as precedent in
all courts of the State." b
Plaintiff's argumenté for posthumous compensation and prejudgmcnt interest lack _
any basis in the statutory text and the amendménts clarifying it. At most, plaintiff
disagrees with the policy chosen by the legislature. But that disagreement, however

heartfelt, cannot overcome the legislature's intent as expressed in the language of the

statute.
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V. PLAINTIFF HAS ASKED FOR NEITHER SUMMARY

DISPOSITION OF HIS APPEAL NOR SANCTIONS AGAINST

OPPOSING COUNSEL

Plaintiff asserts that the Court should summarily affirm the trial court's order
because "[t]he decisioﬁ in this case will have no precedential value." Aplee. Brief at 35.
Plaintiff fundamentally misapprehends the function of the Court's decisions by suggesting
that the Court can simply ignore error by the trial court. Regardless of whether statutory
changes may limit the reach of the Court's decision on some issues, the trial court's
misépplication }of the principles that govern factual innocence claims cannot g0
unaddressed. The question of whethér vacatur of a conviction conclﬁsively establishes
factual innocence is one the amendments do not resolve. Even if the Coutt holds the trial
court's application of res judicata erroneous, any remand for additional proceedings may
still raisé issues of posthumous corﬁpeﬁsation aﬁd prejﬁdgment interest. Moreover, there
may be other cases begun under the pre-amendment statute that involve the same iésﬁes.
Finally, although he could have moved for summary disposition under Rule 10 of the
Utah Rules of Appellate Procedure, plaintiff failed to do so. And even if he had, he
cannot show, as the rule requires, that the appeal raises no substantial questioﬁs.

Plaintiff gratuitously includes, as an addendum to his brief, correspondence
between the parties regarding his threat to seek sanctions against the State's counsel under

Rule 11(c) of the Utah Rules of Civil Procedure. But following the State's response to

him, plaintiff did not file his motion in this Court. Consequently, the State does not deem
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it appropriate to counter plaintiff's accusations here. However, the State invites the Court
to peruse its response to plaintiff's attorney contained in Addendum G to plaintiff's brief.

In addition, plaintiff has based his argument for sanctions against the State in part
on the two-page "Chronology of Delay" appended to his brief as Addendum F. See
Aplee. Brief at 37. The State objects to this non-record addendum as unrelated to the
articulated basis for plaintiff's unfiled motion for sanctions. Moreover, the majority of the
alleged delays took place before the State's current appellate counsel, who entered her
appearance on February 9, 2012, was involved in this case.

Neither the unfiled motion for sanctions nor the "Chronology of Delay" pertains to
the merits of the appeal. They appear to be included in plaintiff's brief only to inflame the
Court and should be disregarded for that reason.

CONCLUSION

The sole basis for the trial court's conclusion that plaintiff is factually innocent is
the prior vacatur of his conviction. Because factual innocence comprises different
elements and was not a claim available at the time of the vacatur proceedings, the trial
court's application of res judicata was error. Even if it were not, the plain language of the
statute cannot support the award of posthumous compensation and prejudgment interest
to plaintiff's widow. For these reasons, the State respectfully requests the Court to

reverse the decision of the trial court.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



Dated this féi%\ day of August, 2012.

N

| Nancy L.\Kemp
Assistant Attorney General
Attorney for Respondent/Appellant
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FACTUAT, INNOCENCE AMENDMENTS
2012 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: Brad [, Dee

Senate Sponsor: Todd Weiler ,. o
Cosponsors: .~ V.Lowry Snow o o S
Richard A. Greenwood S - SRR SR

LONG TITLE
General Description:

This bill makes clarifying amendments to factual innocence provisions. -

Highlighted Provisions:

This bill:
» clarifies the requirement of a hearing if the stale does not stipulaie to factual
mnoecence;

»  clarifies that all proceedings are govemédl by Utah Rules of Civil Procedure, Rule

N
LA
(@)

_» sels a standard fér the court's determination of factual innocence; ‘

» disallows prejudgment interest on payments made to a person after a finding of |
factual innocence; and |

» provides that assistance payments on a claim of factual innocence are extinguished
upon the death of the petitioner.
Money Appropriated in this Bill:

None
Other Special Clauses:

None |
Utah Code Sections Affected:
AMENDS: '
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H.B. 307 | , Enrolled Copy

29 78B-9-402, as last amcndcd by Laws of Utah 2010, Chapter 153
30 78B-9-404, as last amended by Laws of Utah 2010, Chapter 153
31 78B-9-405, as last amended by Laws of Utah 2011, Chapter 131
32

33 Beirenacted by the Legislature of the state of Utah:

i 34 Section 1. Section 7813-9-402 is amended to read:

35 B 78B-9-402. Detition for determination of factual innocence -- Sufficient

36 allegations -- Notification of victim.

37 (1} A person who has been convicted of a felony offense may petition the district court
38 inthe county in which the person was convicted for a hearing to establish that the person is
39 factually innocent of the crime or crimes of which the person was convicted.

40 : (2) (a) The petition shall contain an assertion of factual innocence under oath by the
41 pettioner, and shall aver, with supporting affidavits or other credible documents, that:
472 _ (i) newly discovered material evidence exists vthat, if credible, establishes that the
43 petitioner is factually innocent;

44 (ii) the specific evidence identified by the petitioner in the petition establishes

45 innocence;

46 _ (i11) the material evidence is not merely cumulative of evidence that was known;
47 (iv) the matenal evidence is not merely impeachment evidence; and
48 (v) viewed with all the other evidence, the newly discovered evidence demonstrates

49 that the petitioner is factually innocent. _

50 (b) The court shall review the petition in accordance with the procedures in Subsection
51 (9)(b), and make a finding that the petition has satisfied the requirements of Subsection (2)(a).
52 If the court finds the petition does not meet all the requirements of Subsection (2)(a), it shail
53 dismiss the petition without prejudice and send notice of the dismissal to the petitioner and the
© 54 attorney general. |

55 (3) (&) The peution shall also contain an averment thal:

56 (1) neither the petitioner nor petitioner's counsel knew of the evidence at the time of
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57 trial or sentencing or in time to include the evidence in any previously filed post-trial motion or
58  postconviction motion, and the evidence could not have been discovered by the petitioner or
59 the petitioner's counsel through the exercise of reasonable diligence; or

60 (11} a court has found ineffective assistance of counsel for failing to exercise reasonable
61  diligence in uncovering the evidence.

62 (b) Upon entry of a finding that the petition 1s sufficient under Subsection (2)(a), the
63 court shall then review the petition to determinc if Subsection (3)(a) has been satisfied. If the
64  court finds that the requirements of Subsection (3)(a) have not been satisfied, it may dismiss
65  the petition without prejudice and give notice to the petitioner and the attorney general of the
66  dismissal, or the court may [enter-a-fimdmyg-that-based-uponrthe-strengthof the-petittonthe

67  requirementsof-Subsection(3)tayare-warvedin-theinterestofjustice:] waive the requirements

68 of Subsection (3)(a)_if the court finds the petition should proceed to hearing based upon the

69  strength of the petition, and that there is other evidence that could have been discovered

70 through the exercise of reasonable diligence by petitioner or petitioner's counsel at trial, and the

71 other evidence;

72 - (i) was notdiscovered bV»béﬁtioner or petitioner's counsel; -

73 (i) is material upon the issue of factual innocence; and |

74 (i) _has never been presented (o a court. |

75 ~(4) If the conviction for which the petitioner asserts factual innocence was based upon

76 aplea of guilty, the petition shall contain the specific nature and content of the evidence that

77 establishes factual innocence. The court shall review the evidence and may dismiss the petition
78 atany time in the course of the proceedings, if the court finds that the evidence of factual

79 innocence relies solely upon the recantation of testimony or prior statements made by a witness
80 against the petitioncer, and the recantation appears to the court (o be equivocal or self-serving.
31 (5) A person who has already obtained postconviction relief that vacated or reversed

82 the person's conviction or sentence may also file a petition under this part in the same manner
83 and form as described above, if no retrial or appeal regarding this offense is pending.

84 (6) If some or all of the evidence alleged to be exonerating is biological evidence
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subject to DNA testing, the petitioner shall seek DNA testing pursuant to Section 78B-9-301.

(7) Except as provided in Subsection (9), the petition and all subsequent proceedings

shall be in compliance with and governed by Rule 65C, Utah Rules of Civil Procedure, and
shall include the underlying criminal casc number.

(8) After a petition is filed under this section, prosecutors, law enforcement officers,
and crime laboratory personnel shall cooperate in preserving evidence and in determining the
sufficiency of the chain of custody of the evidence which is the subject of the petition.

(9) (a) A person who files a petition under this section shall serve notice of the petition
and a copy of the petition upon the office of the prosccutor who obtained the conviction and
upon the Utah attorney general.

(b} The assigned judge shall conduct an initial review of the petition. If it is apparent
to the court that the petitioner is either merely relitigating facts, issues, or evidence presented in
previous proceedings or presenting issues that appear frivolous or speculative on their face, the
court shall dismiss the petition, state the basis for the dismissal, and serve notice of dismissal
upon the petitioner and the attorney general. If, upon completion of the initial review, the court
does not dismiss the petition, it shall order the attorney general to file a response to the petition.
The attorney general shall, within 30 days after receipt of the court's order, or within any
additional period of time the court allows, answer or otherwise respond to all proceedings
initiated under this part. | - | | |

(¢) After the time for response by the attorney general under Subsection (9)(b) has
passcd, the court shall order a hearing if it finds the petition meets the requirements of
Subsections (2) and (3) and finds there is a bona fide and compelling issue of factual innocence
regarding the charges of which the petitioner was convicted. No bona fide and compeliing
issue of factual innocence exists if the petitioner is merely relitigating facts, issues, or evidence
presented in a previous proceeding or if the petitioner is unabie to identify with sufficient |
specificity the nature and reliability of the newly discovered evidence that establishes the
petitioner's factual innocence.

(d) If the parties stipulate that the evidence establishes that the petitioner is factually
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innocent, the court may {ind the petitioner is factually innocent without holding a hearing. If

the state will not stipulate that the evidence establishes that the petitioner is factually innocent,

no determination of factual innocence may be made by the court without first holding a hearing

under this part.

(10) The court may not grant a petition for a hearing under this part during the period
in which criminal proceedings in the matter are pending before any trial or appellate court,
uniess stipulated to by the parties. _ _

(11) Any victim of a crime that is the subject of a petition under this part, and who has
clected to receive notice under Section 77-38-3, shall be notified by the state's attorney of any
hearing regarding the petition. -

{12) A petition to determine factual innocence under this part, or Part 3, Postconviction
Testing of DNA, shall be filed separately {rom any petition for postconviction relief under Part
1, General Provisions. Separate petitions may be fifed simultaneously in the same court.

(13) The procedures governing the filing and adjudication of a petition to determine
factual innocence apply to all petitions currently filed or pending in the district court and any

new petitions filed on or after {theeffectivedateof-thisamendment] June 1, 2012. -

(14) A claim for determination of factual innocence under this part is not extinguished

upon the death of the petitioner. The assistance payment provisions of Section 78B-9-405 may

not apply, and financial payments may not be made, if the finding of factual innocence occurs

after the death of the petitioner. In addition, any payments already being made under Section

78B-9-405 shall cease upon the death of the petitioner.

Section 2. Section 78B-9-404 is amended to read:

78B-9-404. Hearing upon petition -- Procedures -- Court determination of factual
innocence.

(1) (a) In any hearing conducted under this part, thé Utah attorney general shall
represent the state.

(b) The burden is upon the petitioner 1o establish the petitioner's factual innocence by

clear and convincing evidence.
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141 (2) The court may consider:
142 (a) evidence that was suppressed or would be suppressed at a criminal trial; and
143 (b) hearsay cvidence, and may consider that the evidence is hearsay in evaluating its

144 weight and credibihity.

145 (3) In making its determination the court shall consider, in addition to the evidence
146 presented at the hearing under this part, the record of the original criminal case and at any

147 postconviction proceedings in the case.

148 (4) If the court, after considering all the evidence, determines by clear and convincing
149 cvidence that the petitioner: ‘ '

150 | (a) is factually innocent of one or more offenses of which the petitioner was convicted,

151 the court shall order that those convictions:

152 (1) be vacated with prejudice; and
153 . (i) be expunged from the petitioner's record; or N _
154 - (b) did not commit one or more offenses of which the petitioﬁcr Was cvonvicted, but the -

155 court does not find by clear and convincing evidence that the petitioner did not commit any

156 lesser included offenses relating to those offenses, the court shall modify the original

157  conviction and sentence of the petitioner as appropriate for the lesser included offense, whether
158  ornot the lesser included offense was originally submitted to the trier of fact.

159 (5) (a) I the court, after considering all the evidence, does not determine by clear and
160 convincing evidence that the petitioner is factually innocent of the offensc or offenses the

161 petitioner is challenging and does not find that Subsection (4)(b) applics, the court shall deny
162 the petition regarding the offense or offenses. . ..
163 (b) If the court finds that the petition was brought in bad faith, it shall enter the finding |
164  on the record, and the petitioner may not file a seccond or successive petition under this section
165  without first applying to and obtaining permission from the court which dented the prior

166 petition.

167 (6) Atlcast 30 days prior to a hearing on a petition to determine factual innocence, the

168  petitioner and the respondent shall exchange information regarding the evidence each intends
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to present at the hearing. This information shall include:

(a) alist of witnesses to be called at the hearing; and

(b) a summary of the testimony or other cvidence to be introduced through each
witness, including any cxpert witnesses.

(7) Each party is entitled to a copy of any expert report to be introduced or relied upon
by that expert or another expert at least 30 days prior to hearing.

(8) The court, after considering all the evidence, may not find the petitioner to be

factually innocent unless:

(a) the court determines by clear and convincing evidence that the petitioner did not

commit one or more of the offenses of which the petitioner was convicted, as defined in

Subsection 78B-9-401.5(2); and

(b)_the determination is based upon the newly discovered malerial evidence described

in the petition, pursuant to Section 78B-9-402, and as defined in Subsection 78B-9-401.5(3).

Section 3. Section 78B-9-405 is amended to read:

78B-9-405. Judgment and assistance payment. _ o

(1) (a) If a court finds a petitioner factually innocent under [Fitte-78B;-€hapter9;] Part
3, Postconviction Testing of DNA, or under this part, and if the petitioner has served a period
of incarceration, the court shall order that, as provided in Subsection (2), the petitioner shall
reccive for each year or portion of a year the petitioner was incarcerated, up to a maximum of
15 years, the monctary equivalent of the average annual nonagricultural payroll wage in Utah,
as determined by the data most recently published by the Department of Workforce Services at
the time of the petitioner's release from prison.

(b) As uscd in this Subscction (1), "petitioner” means a United States citizen or an
individual who was otherwise lawfully present in this country at the time of the incident that
gave rise to the underlying conviction.

(2) Payments pursuant to this section shall be made as follows:

(a) The Utah Office for Victims of Crime shall pay from the Crime Victim Reparations

Fund to the petitioner within 45 days of the court order under Subsection (1) an initial sum
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equal to either 20% of the total financial assistance payment as determined under Subsection
(1) or an amount equal to two years of incarceration, whichever is greater, but not to exceed the
total amount owed. ' .

(b) The Legislature shall appropriate as nonlapsing funds from the General Fund, and
no later than the next general session following the issuance of the court order under
Subsection (1):

(i) to the Crime Victim Reparations Fund, the amount that was paid out of the fund
under Subsection (2)(a); and _

(ii) to the Commission on Criminal and Juvenile Justice, as a scparate line item, the
amount ordered by the court for payments under Subscction (1), minus the amount reimbursed
to the Crime Victim Reparations Fund under Subsection (2)(b)(i).

{c} Payments to the petitioner under this section, other than ihe payment under
Subsection (2)(a), shall be made by the Commission on Criminal and Juvenile Justice quarterly
on or before the last day of the month next succeeding each calendar quarterly period.

(d) Payments under Subsection (2)(c) shall:

~ (i) commence no later than one year after the effective date of the appropriation for the
payments; ‘

(1) be made to the petitioner for the balance of the amount ordered by the court after
the initial payment under Subsection (2)(a); and

(iii) be allocated so that the entire amount due to the petitioner under this section has
been paid no later than 10 years after the effective date of the appropriation made under
Subsection (2)(b). '

(3) (a) Payments pursuant Lo this section shall be reduced to the extent that the period
of incarceration for which the petitioner seeks payment was attributable to a separate and
lawful conviction.

(b) (1) Payments pursuant to this section shall be tolled upon the commencement of any
period of incarceration due to the petitioner's subsequent conviction of a felony and shail

resume upon the conclusion of that period of incarceration.
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225 (i1) As used in this section, "felony" means a criminal offense classified as a felony
226 under Title 76, Chapter 3, Punishments, or conduct that would constitute a felony if committed
227  in Utah. |

228 (c) The reduction of payments pursuant to Subscction (3)(a) or the tolling of payments

229 pursuant to Subsection (3)(b) shall be determined by the same court that finds a petitioner to be

230 factually innocent under [Frtte-78B;€hapter-9;] Part 3, Postconviction Testing of DNA, or this
231 part. . ‘ '
232 (4 (a) Avperson is ineligible for any payments under this part if the person was already

233 serving a prison sentence in another jurisdiction at the time of the conviction of the crime for

234 which that person has been found factually innocent pursuant to [Frthe78B;Chapter-9;] Part 3,
235  Postconviction Testing of DNA, or this part, and that person is to be returned to that other '
236 jurisdiction upon release for further incarceration on the prior conviction.

237 . (b) Ineligibility for any payments pursuant tc this Subsection (4) shail be detem']'ine“d b‘y. .
238  the same court that finds a person to be factually innocent under [Fitte-78B€Chapter-9;] Part 3,

239 Postconviction Testing of DNA, or this part.

240 S5 Payments pursuant to this section:
241 o (a) are not subject to any Utah state taxes; and
242 - (b) may not be offset by any expenses incurred by the state or any political subdivision

243 of the state, including expenses incurred to secure the petitioner's custody, or to feed, clothe, or R
244 provide medical services for the petitioner. |
245 ' (6) If a court finds a petitioner to be factually innocent under {Fitle78B;-Chapter9;]

246  Part 3, Postconviction Testing of DNA, or this part, the court shall also: '

247 (a) issue an order of expungement of the petitioner's criminal record for all acts in the
248  charging document upon which the payent under this part is based; and

249 (b) provide a letter to the petitioner explaining that the petitioner's conviction has been
250 vacated on the grounds of factual mmnocence and indicating that the petitioner did not comrmit

251  the crime or crimes for which the petitioner was convicted and was later found to be factually

252 innocent under [Frtte-78B;-Chapter9;] Part 3, Postconviction Testing of DNA, or this part.
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(7) A petitioner found to be factuaily innocent under [Fitte78B;-Chapter9;] Part 3,

Postconviction Testing of DNA, or this part shall have access to the same services and
programs available to Utah citizens generally as though the conviction for which the petitioner
was found to be factually innocent had never occurred. |

{8) Payments pursuant to this part constitute a full and conclusive resolution of the

petitioner's claims on the specific issue of factual innocence. Pre-judgment interest may not be

awarded 1n addition to the payments provided under this part.
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Representative Oda: February 3, 2012. We have some minutes we heed to approve from January
31" 50 I need a Motion,

Representative Frank moved to approve the minutes of the J anuary 31, 2012 meeting

Representatxve Oda: Item No.1on the agenda House Bill 307 Factual Innocence Amendments-
Representative Dee. Floor is yours Representative and Mr. Majority Leader

Representative Dee: Let's get that mic up there — whoa, there we go. Yeah that’s mxced up. lwas
_ fishing for my glasses — my.reading glasses — a few minutes ago and they weren't in the case. So | turned B
to Representative Brad Galvez who was a part of the Brad Caucus and 1 said “if | can’t find my glasses .
and 1 told him ! couldn’t find my glasses-— he said he’d cover for me. So, without the glasses he'd be o
suttmg here running the bill. No actually, | found them. Thank you ‘ -

) Re_presentatlves, the factual innocence amendments —some of you have a hi_story with this as.l do, the
factual innocence statute was enacted in.2008, amended- in 2010. ivoted for that bill and I'm proud: to
say | did. It was agreat bill and beforeiget really into the lltany of what this particular bill does, letme -

Jjust make this statement clear to thlS commlttee no one that isinnocent-of a charge should serve tlme -

in ;all and if we can find-by ev1dence that is later found - new evldence that that particular person in.

. innocent, we have a responssblljty ‘not.only an obligation — -but a responsxblhty to correct that error. -
. And that’s what the billin 2008 and 2010 has done. . There have been people that have beneftted from
that leglslatton and rnghtly S0, This partlcular bill, as we look at what this does is it tlghtens alittle thlng
‘up and. 1am going to make it very, very S|mple and then I'm going’ to ask the Attorney General’s Off’ce

- maybe to speak toiit and then we 1l have a bit more conversatlon —T'msure.

But what thlS partlcular bnll does is it allows the Jud|c1al proceedmg to take place but it must address '
new evidence. So, um, to make itin very s:mple terms Idon't think it’s nght that: we should say we

want to second guess a jury that made a decision several years ago ora partlcular;udge that mlght have - '

‘made a dec:sron several years ago based on the facts of the situation of a case that was before themat -
‘that time. | also don’t want to go back and guess— second guess -~ prosecuting attorneys or what they
could or-could not have done or, in fact, what they should or should not have done or defense
attorneys in the same theme. I'm willing to look at addltlonal evidence that proves innocence. As lsald
I think that's our responsibility and our vocation. But to go back and look at a case and say thata -

- prosecutor should have done something different or a defense attorney should have done a different
defense'style or a different point of their.defense, {'ve worked with a lot of defense attorneys and ! .
‘understand that sometimes they weigh the evidence and they decide- I'm going to use this goalor
procedure and I'm going to not go this particular direction.- I don’t think it’s-a good thing for usto
come-back years later and try to decide whether that was intentional or not and whether it was good
ornotand ask a judge':many years later, without witnesses infront of him, without evidence in front o)f‘

~himor her, and ask him to make a decision of the determination on evidence that was presented at trial.
Unless, you can show me that there is new evidence that was not presented at trial and should be
considered now. That's the intent of the legislation. One more thing [ want to say before anybody gets

1
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worried about this - this does not reach back. I have had those discussions with the attorney general's
office, in fact today, we have had additional discussions and they have assured me again that this
does not reach back. If there are cases that have been preexisting before this particular legislation
goes into effect, they stand - because that was the _adjudication that was made with the facts and
evidence at that particular time. This is not an attempt to reach back. “This is not retroactive on any‘
case that may be out there. ( 00:4: 56-00:5:25) This is something that we look at and a standard we- set
in moving forward from this particular time. With that I'd like to give some time to the Attorney
General's Office Scott-Reed. ‘

Representative Oda: . Make sure to state your name and who you are with. -

Assistant Attorney General Scott Reed: Yes, Scott Reed from the Attorney General’s Office. 'm the

division chief, the Crtmma! Justice DIVISIOI'I Members of the Committee, | appreuate the time, - don’t ‘

want to take up a lotand walt for your questlons but when this law was first enacted four years ago it
_kind of came to my.division i m the form of other duties as as51gned Since that time our ofﬂce has. "

fielded roughly twelve or more of these petmons in the course ofthe last four years. We see a klnd of . .

- longitudal aspect of this. | wantto represent to the Committee that from examination of this bill, you - :
-‘understand that th|s is: not an overhaul by any means. There’s. no strlcken Ianguage in the bill butfor a‘__[
_couple of minor phrases So, really what we were domg here is refining a standard, taking care ofai -
' couple of other unforeseen. consequences that -may have been lnltlally in the blll and 'm gonna submrt‘ o
to any questlons you have ‘ : ' e

. 'Representative Oda Okay Are there any questnonsfrom Commtttee Members? Representatlve e

e ‘_thvack

ARepresentat’ive 'LitVack Thank vou M. thair‘ 'l' do have a few queStions First ofall, :l want to thank'n

~ both Representative’ Dee and the AG’s office for the time they have spent wnth me going through the brll"" s ShE

and making sure I understood it from their prospectlve ‘When we talk about —and 1 will say: that -
’Representatlve Dee very accurately describes the intent of the original leglslatron in terms of the’ focus’

- on newly dlscovered evudence I think that from a lay person’s mind when | read-this it is pretty clear L

‘with that intent. But J do have a questlon because sometimes that fine does get blurred and the
{egislation - I think- recogmzed some of that. But, where do'we draw the line between rehashing when
something is —when an old case or old evidence is being rehashed versus where in current statute it
“allows? I'm looking at my — starting on lines 38, the petitioning — where the petition is based on new
evidence coming"f_orward and the judge is going to make a determination of whether that petitionis
valid or not based on that newly discovered material evidence? But then the current statute also allows
that new evidence to be viewed in light of all of the other evidence of that case. So, itis withinthe
judges authority — I spoke the nght word — or purview to look at the entire case once that new evrdence .
‘has been submitted and that’s affirmed in hne 46 where it says vuewed with all the other evrdence
:So, Fm assuming all the other evidence they are talking about — that the evidence from the case, 15, 25
‘years ago. That i is also reaffirmed on lines 163 and even the new language where you say “the Court
‘after consnderlng all the evrdence So how do we — there seems to be a fuzzy lme there. How do we.
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determine when we are rehashing old evidence and when we are just incorporating that old evidence as
a part of the discussion of newly discovered evidence?

- Scott Reed: That, Representati\ies is-an excellent question. { think the ultimate objective of this

' statute, and if it were the perfect mousetrap, would be to screen out every frivolous or meritless claim’
that may come along, at the same time allowing every meritorious claim to be heard by a judge. And -
that is our objective.  How we get there it may take some time. To address your question sir, | think

that it's a matter of degree and weight at some point and I think when we envision the easy question in

a factual innoce‘noe case it's when a petitioner has something conclusive, like DNA evidence where we -
can all agree, that decsdes the issue. Unfortunately, there are not going — every one of these cases is not
going to be based upon DNA and especially, | think, in older cases where the technology really wasn’t
available at the time. There may be some opportunity for that retesting nowadays and we have a

» . mechanusm for that in‘a separate portlon of the statute. When you get to the question of factual

" innocence that’s determlned by evidence that's not scientifically conclusive, then | think we have the

* - difficulty that you recogmze in welghlng what was known then agalnst whatis known now and seemg _
how it all meshes together lnto thlS ultlmate concluslon that the person is not responslble for the cnme o

Representatlve thvack So, it is fairto say that even wnth the clanfymg language in here trymg to

_ htghllght— I thinkit's important to say that focusing on new thdence isnot new, and again, that was the o
'-onglnal intent of the initial leglslatlon By highlighting: newly dlscovered evidence on those effect fines
163 through 170 is it fair to say then that; particularly in cases where there’s not DNA evudence, whxch [

: understand tends to be the- ‘majority.cases, will never have - there is no way to clearly or fix this, 1 mean
' :clearly fix this to the pomt where there’s always goingto be some sort of exchange there'in: terms of

. welghlng whena ]udge may be oversteppmg their bounds in terms of rehashmg a case versus properly

o -~ finding that balance? Isn’ ‘t the system - and therefore isn’t this bill so that it- protect.s the. lnterests of
" < both potenttal innocence as wellas the interest of the State in the * orlglnal convrctlons and the vrctlms . .

' _ by allowing the AG —the Attorney General’s office to in essence say yes we agree wrth the Judge s
determlnatlon of the petition and that this person is factually innocent and stlpulate to thatorif we A

ﬂ - don't then we go to a hearing and at that point the pet:tloner has to show that clear and convmcxng

. evndence So isn’t that the real safeguard there?" . o

Scott Reed: Yeah, and it works both ways. | agree with Representative Dee and yourself. Thisisa

. mechanism in 'crirninal justice that is absolutely essential. We have to have this safety net forthe: - o

inn'ocent. However, there are those who are not by definition innocent who want to take advantage of '

~ the opportunity to do this and you have to have some gatekeeper function built into the systern and ‘

then.newly discovered evidence provision-in part serves that purpose. It also provides the petitioner
with the basis to come in and get the recognition of the Court and say “look, this was not known to

' “anyone until now, at least in a court of faw and it's compelling and you've gotta takea look at this

, because this is upon ~ you know, this is the basis for my claim.” So, again we are trymg to build the -

" . mouse trap that weeds out the bad clarms and allows the good claims to go through to conclusron

Representative Litvack: Mr. Chairman | have one additional question, but a quick comment: lguess
there will always be some win over. } mean, minus DNA evidence, there have'_to be a process. ‘Do we .
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have to have some leve! of trust in the process and what you're trying to do from your prospectiveis,.
~ fromyour prospective get a little more trust in the process for the County attorneys, for the AG's office.

. Scott Reed: And for the judges who have to make the last ultimate decision and not feel like they're in
the untenable position of having to second guess a jury.

Representatwe Litvack:  One last question Mr Chair. Lines 120 — the, if in essence someone ‘who has
filed a claim of factual innocence passes away that extmguxshes the claim or the claim would go away.
Can you explain the rationale behind that, whether or not that's based on a court.case and one thought .
that | have, is it possible, | can see where the State may have some concern_that if someone who filesa -
claim passes away when it comes to the compensation that was really meant, | think, for the.i’ndividual’

o .who had served the time in prison, but | can also say, thinking about it from the family perspective, that

. ifthisis my relative who’s claiming their innocence, its going in the process; and then they tragically pass
away while it's in the middle of the process, for a family member there may be some reason why | wou|d

’ want tosee at least whether ornot there was. a determlnatlon on the factual lnnocence And is there a
possibility to ‘strike some dsstlnctnon there? . '

'Scott Reed: Well again guess wrthout some kmd of bright Ime you run the risk.that claims from tlmes -

_gone by are going to surface and. become permnssxble srmply because there hasn t beena clear o

' statement of public policy with. regard to whether or not'petitioner must be ahve or dead at the tlme of
o petltron orat the time of conclusnon ln the partlcular case, there isa determmatlon by a Court i in the -

'State ona petmon that the clarm survived the death of the petitioner. And again, that has been decnded L V

' :'by that judge and that's the way itis, but in future cases, is’ there a line that the legislature wantsito B
.‘__draw and say that these claims need to be brought to someone s attention during the lifetime of the' L
' petitioneror not?. My imperfect example would be Joe Hill, 1 mean you: read in the paper here !atelyv

that joe. Hill: may or may not have commstted the murder for Wthh he was: prosecuted and executed g

. and although there may not be : a whole lot of evidence or new: evrdence in that case, itis. certalnly a

Iegrtrmate concern andis that gomg to promu]gate yet another clatm that we need to Imgate?
Representatrve Litvack: Mr. Charr thank you for the mdulgence of the commlttee. o
' Representative Oda: Thank you ,Representative.thvack. Representative Arent.”

Representatlve Arent: Thank you. Some of my questions have been asked but ‘| am curious about the i
date on line 119 and the srgmfcance of that date.

. Scott Reed: When thé statute was last amended was two years ago "and the language of the bill as |
recall was that and because it was effective upon signing, the language of that particular bill in 2010
contained the language “after the effective date of this amendment.” Leg counsel noticed that that's -
no longer tenable language in the statute and so | think made the appropriate choice to designate the . o
time when that oecurred which was the signing date for the governor of that particuar bill. What it's
created is an impression that somehow we are trying to take the whole thing and move back two years, '
whichis not | don't think anybody’s intention here. So that - I think we're going to be indiscussions
a_bout maybe adjustin'g. that so that it doesn't make it appear or doesn’t confuse the issue of |
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retroactivity or how much. of thts is' being dragged back two years in order to do over that whole
process. That's not our intent. ‘

Representatrve Arent: Would this have an impact on any pending Supreme Court cases, cases that _ ‘
should be pending before the Utah Supreme Court?

Scott Reed: No. {17:23) -

Representatlve Oda: Any other questrons or comments from Commtttee? Saymg none. Dld you have
Aanythmg Representatlve Dee?

,‘ Representative Dee: No, well, okay. 1shouldn't say.no. and then keep talking. To address the
_Representative's concern and | have committed that that date we are going to be wo rklng on that date.

infact 've committed to several peopte that we are gaing to be working that date. As { stated ﬂrst we
~ are not reachmg back on any case. (18 02)

B "Representative Oda Seemg no further llghts We re gomg to take this to the aud|ence Is there o

anyone inthe audience who would care to speak to thls? Come on up. When you getto the mic: p!ease

" state your: name and who you represent if you represent someone or any orgamzatron and before leave] '
fmake sure you sign the srgn up sheet there " :

_.'Damel Medwed Thank you Representatxve Oda My name is Danlel Medwed ma Professor of Law S

at the University of Utah at J. Qurnney College. of Law Imalso President of the Boa rd of Directors of the' =

Rocky Mountain Innocence: Center A wrll be speakmg on behalf of the Rocky Mountam lnnocence s
g Center today not the Unrversrty of! Utah ’

: We area blt concerned about the rmpact of these proposed amendments not on!y on pendrng cases but'.-' o

-on future cases. We have tremendous respect for Representatrve Dee and we're very pIeased to hear -
that there is no intent for this, forthese proposed amendments to reach back and so weare very K
" heartened about the idea of: workmg with the Attorney General’s Office.in the. commg weeks to. change
“that Ianguage The so called. retroactlvrty rssue to-get to a point where everyone's very comfortable wrth g
that, Butas ! did say, we are somewhat concerned about the potentlal impact on future cases

. specifically on the following issue. This legislation was passed in 2008 after a one year working group
. process composed of a bipartisan group of prosecutors and defense lawyers and academics and other

people and we believe that the statute, asit currently stands, truly reflects the intent of the leglslature

- which was to provide a fair and’ approprlate recourse for potentially innocent criminal defendants to
. prove their innocence in.court. Newly discovered evidence is the typical way in which one can prove -
" innocence. However, sometimes evidence might not reach the very hrgh rigid.standard of newly
* discovered evidence. So with that in- mind, the original statute rncluded a provision that said that if: the
evidence could not, could have been dlscovered with reasonable dxhgence by the attorney earher inthe
process.and it was not discovered, maybe by an oversrght or maybe just bad luck, then a courtin the .
interest of justice could still consider that evidence even though it might not technically rise to the level -
v _of newly discovered evidence. The idea'is it's not old evrdence either. A jury never heard that evndence.
So we're concerned that the proposed amendment could remove that interest of justtce !anguage and
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* suggest that a judge in his or her discretion could not even consider evidence that has been newly - _
~ presented to the court because technically it does to rise to the level of newly discovered evidence. So
we have just received this proposed amendment and we’re looking forward to working with the '
Attorney General's office and Representative Dee to work through some of these issues in the coming
‘weeks. We,were hopeful maybe that it could be set aside until later in the session as we begin to work -
through that process. If there are any gquestions | would be more than happy to answer them ortry too:

Representative Oda: Rep'resentative Seelig.

‘Representative Seelig: Thank you sir. Thank you for coming here today and thanks to the sponsor for
_brlnglng the bill forward. | have a questlon Is there

Representatrv'e 0da: Would you br-mg_ the mike down a little bit? -

Representative Seelig: s this better? (laughter) You’re going to deserve this one then. You know

" one of my favorite things about servmg in thrs legistature with many of my colleagues is how concerned

3 'we are when governmental systems do unjust things to members of the public. Thatis one of the L
beautiful things about being here'i ln Utah, So I would fike to know if this type of statute is rated or lf
there is a national comparison or some type of benchmark measure that articulates where we fall as

" Utahnsi in a continuum of protectmg the nghts of the' lnnocent? Does anythlng like that exrst and if so »
how do our current statutes rate and where do these potentral changes take at?

; ;‘Professor Medwed: Thank you l beheve Utah rates very hrgh on the list of states Agam when you
passed thts legrslatron in 2006, 1 trotted it-aroundthe country asan exemplar ofa legrslature domg

o . Justice balancrng the mterest offalrness against fnalrty innocence agarnst gurlt My concern wrth thls

change Representatlve Selig is that it- mlght be alittle step back, maybe more- than a little step back
That’s why we want some timéto explore the potentlal ramxfcatrons on future cases. 1f1 may, |fl could. 4
give a brief hypothetlcal to rllustrate a potentlal problem Let’s say there is a murder case and _
somebody’s convicted. Years later. a, person comes out of the woodwork to confess to the crrme That
person was unknown to any lawyers, the pollce or anybody at the time of trial. That would be newly
discovered evidence and that would be an approprrate basis for filing a petition_ and presentrng evidence .
" In court. Let’s say —let’s change the facts. Let’s say in that same murder case this person who years
later confessed was just mentroned ina pollce reportas a potential person of interest. Defense: lawyers- :
say that name, sent a private rnvestrgator to the address, couldn’t find the person, never tracked the
'person down and that mformatron was never, presented to a jury at trial. Years later that suspect
confesses to a crime. We are concerned that these amendments would prevent a court from
considering that evidence because that ewdence might not technically be considered new_ly discovered
evidence because possibly it could be'argued and may be argued by the Attorney General’s Office or,
interpreted by a court, that that evrdence should have been found through the exercise of- reasonable
difigence before therefore it's not truly new and under these amendments a court might noteven
- allowed to entertain that evidence. In our view, that would not be consistent with the thrust and the -

intent of this legrslatron was to prepare or. offer and appropriate remedy for the truly factually innocent.
: Thank you. ' ‘
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Representative Litvack: Thank you Mr. Chair. Most of'my question was answered, | just yvanted to -
the interest of justice that you're talking about is in lines 53 through 65, is that correct?

Professor Medwed: That"s correct.

: Representatlve Litvack: Can you explam 1 guess how or why you feel - =so that's not being changed,
that's staylng in the bill?. e .

Professor Medwed: Yes.

Representatlve Litvack: So, canyou explam for us how you feel that could be compromlsed wrth some
of the changes that are bemg made ’

o Professor Medwed: Yes thank you Here's why Those lines: Representatlve thvack relate to the

petition, what may be included:in the petition. that a petltxoner will, may file under the statute The

~ changes whuch are, are you, noted lines 163 to 170, relate to the evidence thata judge may ~ must

consider in rendering a dec:snon aftera hearing. Those changes the proposed changes do not refer

- back to the interest of jUSthe language lnstead those changes. only refer to'the prevcous language that =
_ relates to newly discovered material evtdence So, our concern is that whereas:a petitioner may be able. -

- to referto evrdence that could have been discovered through the exercise of due diligence — reasonable :

-' d|llgence at the time of- trral m the petltlon We re concerned that a Judge may not conslder that
evndence in rendermg a ﬁnal decnslon

: Representatlve Arent Thank you ! would hke your comment to make sure that l understand your :
opnmon ontwo of the changes The ﬁrst one belng on line 120 that we have: dtscussed earller about the

_claim being extunguushed upon the death of the petltloner and the second belng the very last hne of the-

"brll about prejudgment mterest ) ' : ' -

o Professor Medwed:: Thank you. Wlth respect to the.change on lmes 120 to 121, the survrvorshrp

o .change, it is our position that a person or the estate ofa person should be allowedto pursue: a factual
innocence claim, if only to clear the name of the deceased. That i is.our pos:tlon The ideais that
someone who has died andis deprlved of the- opportunnty to prove his.or her i innocence should not

“necessa rily be foreclosed through his or her survivors from having a clear name, ‘ifin factthe ev:dence

’ supports it. That is our position. ‘With respect to the prejudgment |nterest, we would prefer to some

~extent that prejudgment interest could be included but we are not as insistent on that. n part because
. we recognize that this legislation is quite generous and quiet fair. Again, going through :Representative

- Seelig’s point on where Utah falls on the spectrum. of states, we rate very high on that list in terms of

providing recourse for lnnocent defendants. So that's a proposal that we are mildly concerned about
but not as concerned about as we are wnth others.

Representative' Oda: Thankyou. Re‘presentative Butterfield.

Representative Butterfield: | TrYing to weigh the - as 'R.e_presentative Seelig mentions the sensitivlty we
-want to have to citizens Whenw_e lock them up and be able prove their innocence. At what point.
though, | mean at some point we have to say we can’t clog up the resources by continually going after
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“well you know, this wasn’t done to my liking” or'mnota legal scholar and | hope my way of approach-
to this, lfyou can bear with me, at what point do we say, you know, we can’t entertain every reach
back, well this wasn't done correctly or, in my estlmatlon how much of that canwe afford inthe
system? '

Professor Medwed: That is an excellent question and | agree with the thrust of it which'is at some
point there has to be finality for victims, for ali of the participants in the criminal justice system.. It's our
position'that there should be Fnallty including finality for the factually innocent, that they should be
_provided an opportunity, a final opportumty to cleartheir name. We believe that this legislation is the .
- perfect balance, an excellent balance between falrness and finality. None of the proposed changes in
:my-view necessarily prevent people_from filing petitions. I'm not sure whether these proposed
amendments are going to de.crease the number of filings. Again our major concern is the effect of -

~ these proposed amendments on’ what may be conSIdered in the final determination ofmnocence And

" itsour position that the bar should be very-high. If you’ re going to prove your mnocence you should
meet a high bar. A jury has found you gurlty, the appellate court has affirmed that. dectsnon and the bar-

Ahlgh

-necessarily should be very high and we belleve the bar as lt ‘stands is apt ‘The changes might ralse it too: v.

= . _Representatlve Butterfleld Mr Chalr if I may Could you elaborate on that bar for me.a lrttle bxt? o e
~ 7 What— elaborate on the high standard that has to be met to go back and say, for example, thlS is a :
S wntness that may not be new evrdence but it. mlght be: consndered what? .

o _-.'Professor Medwed Newly presented evudence
Representatlve Butterfleld Newly presented ev:dence Elaborate on that bar for me lf you w:ll

».Professor Medwed: S'ure The way th‘e statute currently operates there is bar that says you have'to" S

. have newly discovered evrdence and there area number of provisions that define newly discovered
U evtdence It couldn’t have been dlscovered before, it can’t be cumulatlve of other evidence: presented

at trial, and various other requ:rements In addition, as lindicated previously, lthmk itwas with respect.

L to Representative L:tvack’s question, there is in the petition section of the statute a provision that says:. : '

~ that a judge could entertain evrdeneethat is nottechnically newly discovered evidence because perhaps
a lawyer previously could have fo_und it thrOUgh the exercise of reasonable diligence. But in the interest -

. of justice this-evidenced should be considered along with the newly discovered evidence in considerin:g e

whether someone is actually factually innocent. Taken together, the petitioner must show by clearand ~
_ convincing evidence, which is arelatively high burden, it's higher than the typical civil case burden of
preponderance of the evidence, you rnust'show by clear and convincing evidence that the petitioner is
~ factually innocent. It's our position that that is quite high and my understanding is that only three

V ;people so far have been able to ac‘hieve tha:t. at the trial court level in Utah.

Representative Oda: Thank you very much. l ve got.comment here. Now, you're looking at thrs i thmk

- almost from an extreme standpoint is the way I’'m seeing this. A person that discovers potentral new.
evidence but not something that can be shown to be’ factual, that that going to give him factual '

_ innocence, can still petition for a new trlal Correct'?
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Professor Medwed: Oh I'm sorry. Under this new legislation you have to put forth
Representative Oda: Not this -legislation. “'m talking about normal procedure.

Professor Medvved: " There are other proceedures, you're exactly right Mr. Chair. New. trial_ motion.
. procedures and appellate procedures L

Representative'Oda: So,-this doesn't.take any of that stuff away, none of those rights away?
P'rofessor Medwedﬁ That's correct. |

Representative Oda: -Okay, so that, this is actually asepa rate area from that. Correct?

' Professor M_edvved:_ .- That‘s correct. 'tt’s' a separate procedureju'st to prove your innocence.

Representatlve Oda: This factual evtdence means it's something so clear that lt‘s not somethmg that

" needstogo back toa jury.

“P‘rofessor Medwed- That's correct lt’s new ev1dence that should be presented to a Judge

. Representatxve Oda Correct So lthmk it kind of sounded to me like you're miixing those together .
B ‘Okay, so.1 think we need to make sure that that's absolutely clear that they" re separate The other thmg.
is that as some of the others have eluded ‘how do you control the fnvolous fhng for this?/

Professor Medwed That'sa very good questlon The quality control is contalned | thmk in the statute i
"'3'bY requiring newly: dlscovered evndence that 1fcred|ble would prove factual mnocence The idea is - and- o
" Imnot'sure, perhaps Mr. Reed has data on how many of the twelve filings he has entertamed were i
 dismissed as. frlvolous or dxsmlssed before the hearing stage. I'm not privy to that mformatlon But. l

. jbeheve the hlgh standards inthe petltton sectlon of this Iegrslatlon are enough to prevent people from
gettmg through the gates ‘soto speak

Representative’ Oda: lt S not necessardy getttng through the gate that I'm concerned wvth |t jUSt the
filing by those who thmk “I'm Just going to clog up the system.” Each time it goes before a judge to justf_ :

review you're taklng up docket tsme you're taking up attorney time, you're taking up ¢ all kinds of state
taxdolars. :

 Professor Medwed: You're exactly right. '

Representative Oda: So,.and in the: future all its going to donothing but grow bigger and bigger and -
bigger. Especrally from some inmates at the prison who make it a part of their entertainment | guess
you can say, to file these motions and everything else.

Professor Medwed: You're exactly right Mr. Chair. With every procedure there’s always a risk of - =
frivolous filings. | wish that were not the case. I'm sure many people wish that were not the case. The -
question is whether an appropriate balance is struck between providing a remedy for the truly factually
innocent, even if it meets on the margins. There may be people who will file frivolous motions and that
in'my view, - is_a balance that we, as Utahns, need to strike as a normative matter for justice. -
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Representatlve Oda: Thank you My personal feehng is- 1 think we’ve separated the two types. So, I'm
— thank you very much, :

Professor Medwed: Thank you Mr. Representative. -

Representative Oda: There are no more questions or comments so thank you. Is there anyone else in .
the audience who would care to speak to the committee? Mr. Boyden. )

Paul Boyden: Paul Boyden; Executive Director, Statewide Association vofProsecutor_s. Just a brief -

" comment. Cl'early, the prosecutors of the State are supportive of this legislation. As you mentioned
earlier, our experience with frivolous filings from inmates goes back a very long way. There’s nothing
new about that. What is newis this process. The factual innocence bill is an absolute infant in the legal
process. This is something that we‘ve only been dealing with a couple of years and s0 we're going'to.

- . have to continue to monitor this waned see that we don’t get ovenlvhelmed by'frivolous'ﬂings and see:
that we keep this thing under.control. The flip side, of course, is we don't wantto shutit off to that

L rwhere those who really are innocent can't be dea!t with. However, | personally, having been in the e

system for some time have really not much concern about the kind of situation where there it sald in a
o polcce report that this witness was avarlable somewhere and then havmg them. come out later: and
confessmg asto thls thmg, | cannot nmagme anyJudge who would say that’s not:new ev»dence Uust

e -don t think that 's going to happen Cause frankly we don't’ appoint hotograms, we appomtjudges and-

that's therrjob They figure: those things out.and they’ ve gota. pretty good sense ofJustxce But, if
they’re -going to.errorit’s going to be on the side on letting more in‘and- once we —if we let this statute. .

- gettoo broad it's much harderto pull it’ back than itisto pull it back early and then let lt outa httle bit at"'- B o

£ _'a time. It’ skind of dnvmg over a tlre youjust can’t back up easily’ on these sorts of thmgs ‘So we

“support this. legrslatson and we’ re happy, the Attorney General’s Ofﬁce is domg a very fine job and ‘we' re S

sure they’ll be able to work out any detalls they need too. Thank you
‘.Representatlve Oda You had some quest:ons Representatrve Litvack.”

‘Representatlve L|tvack Thank you Mr. Chalr Just wondernng Mr. Boyden if could respond to the e

_concerns that were expressed about the interest of justice that currently exist in the petitioning phase
i and your opinion as to whether the amendment in lines 163 to 170 would prevent that standard from

. berng asserted orinserted into a hearing phase. '

Paul Boyden: O’kay, f"rst you have the clear and convincing standard which is where we started with in
this legislation I'm sorry I'm taking them not quite in order but anyway. The determination i is based on
_'-new!y discovered evrdence When you're talkmg about the determination being made under- newly
~ discovered evndence it may not you don’t have to say this particular piece of evidence outwelghs all

- - evidence that was ever put in on a case, this particular new piece of evidence may cast. all of the other

evidence that you had in a different light. That seems, you. know, you can say oh well we had this _
- evidence in front of us but now that we know this, this all makes sense kind ofthmg Again, trying it
total redline, there is almost 1mpossnb|e | don t see it to be a problemand | think that i in the interest of- s
justice they liletitin.. : ‘
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Representative Litvack: At the hearing stage. So you don t share the concerns that Mr. Medwed -
expressed?

Paul Boyden: Actually I don't, I don’t, because it just, in my experience if there’s anything that smells
like —in the interest of justice —we’re really going to have to hear this so it's going to come in., | think -
“we need to set the standards, make them as strong as we can, _but I think judges will figure that out.

Representative Litvack: Thank you.
Representative Oda: Representative Butterfield.
Representative Butte'rfield: Mr. Boyden. Is the system burdened now with these cases? _

Paul Boyden: Yes. The Attorney General's—if you talk to the administrators in the Attorney General's -
office-you can cer'tain!y get that idea, yes That they are now —that tvhey are increasing. The thing about '
itis that these things can snowball The more success that the legmmate cases have the more trend. iti 1s

gomg to be for those who want to just file for— because they don’t have anythmg else todo atthe

' .prlson to be quute honest

Representatlve Butterﬂeld Can you quantlfy

 paut Boyden l'm not trymg to be too no, lcan tquantlfy it but t thmk the Attorney Generai’s Off‘ce _ '

- -could do that

B '.Representative Butterf' eld: Regardmg balance and stnkmg this balance why is thlS a better balance? :
Why would the proposed Ieguslatron bea better ba!a nce'-’ '

Pau] Boyden 1 thmk that it's really- | don’t think it's a better balancethan the ongmal 1 think tt s]ust_. - |

'reaff"rmmg what the orrgmal mtent was, that this be based on newly discovered evidence. It was the
ongtnal tdea When we were talkmg to the legxs!ature back then the Attorney General's Office. was
:really kind of spearheadmg itand, but we were supportive: of it and we talked about how this thmg
V"should work and we were talkmg nope, it should be newly discovered evidence because we don't wanti S

frivolous cases. | don’t thsnk |t s changmg the orlgmal nntent It's changmg the words to be more
specnﬁc ' :

‘Paul Boyden: Tha nk-youMr. Chair:

Representative Oda: ‘Mr. Boyden, | have a real quick question. At the time of a filing for factual
‘innocence ﬁnding of a judge, at the time of his review is he able at that point if he doesn’t feel there’s.
quite factual evidence for i innocence that he could turn it over. for another trral7 Can he do that at that
time? '

Paul Boyden: 'No. This is not a reyiew of the trial.
Representatl\ie Oda: Butcan he then make alsuggestion tor '
- Paul Boyden: They can |
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Representative Oda: at that point or

. Paul Boyden: | believe not. | think those who actually work with these cases can answer that though
Mr. Chairman. I'm not really fol!owrng your question.

Representative Oda: Someone files for factual innocence filing-on that to say you're innocent by a
judge, and while he’s reviewing that he says well, | see some potential evidence here that m'ay have
been overlooked but | don’t see this so clear and convincing that that I'm going to deem it to be factuaﬂy'
. innocent; but this may deserve going to another trial. ‘

Paul Boyden: it doesn’t have that'option. That’s not what this whole section is about. Thisis a .
‘separate proceeding after the fact. o ' ’ :

* Representative Oda:  Okay. . .
Paul Boyden: Which is why we're.c;oncerned‘about_i’t..

v Representa'ti\)e Oda: Okay. Not being aware of whatthe procedure‘s are

- ‘Paul Boyden: There has to be some fnahty in the criminal proceedmg and it. could have been trled and B

E _ then upheld: There you are, I’ ve been involved i m casesin the past where we have found evidence that . T

somebody really dldn t do it and usually it's the prosecutor that comes back and get the convtctron
: overturned ' T ’

:Representatlve Oda" Okay Thank you Appreclate that ts there anyone else in the audrence who . -
' _w0uld care to-speak to- us, Come on up and state your name and who you represent if any.

: Jensre Anderson' Thank you so much Mr. Chalrman My name rs Jensre Anderson l ama law professor: ,-_'
at'the’ Unrversnty of. Utah Coﬂege of Law the SJ Quinney Conege of Law. I m also the Iegal director of - :
the Rocky Mountaln fnnocence Center ljust wanted to clarlfy a couple of concerns under the statute,
couple of things that I think may not be clear. This statute 3 been in exustence since 2008 and twelve

‘cases have been fi filed under this partlcular statute since that time. There’s been no flood gate of cases, t .
mean this statute is incredibly strict, and stagnate, Dan Medwed said strikes a balance between fairness - =

and finality and because the'pleading requirements are so strict it's really not a statute that can be used

and abused and it hasn’t been. Of those twelve cases there have been findings of innocence in three of

- ~them. One was stipufated by the Attorney General 's Office and the other two were through court .
proceedings. 1 think that s-really |mportant ’ :

In 2010 because of the concerns about the possible fi ﬂing'of additionat frivolous lawsuits, the pleading
~ requirements were amended to make them ‘more strict. So actually to address your concerns that more
- and more people would file-and those were amended in 2010 to'make them more strict. Agam the AG
workrng with interested parties. inthe commumty came up with those i in order-to make sure that
frivolous claims could be klcked out before they clogged up the system in any way. But what our— what
_ our concern is, and again this only for people who factually i innocence and if the judge finds at the initial’
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pleading stage that the person has not pled sufficient evidence to show actual innocence, the complaint:
is dismissed and there is no further remedy. There is no new trial, there is no — it is the end.

But what our concern is and I'm not sure that we've been completely clear, but in Section 402 where the
interest of justice exceptlon is the pleading section which says you have to plead newly discovered '
evidence and, but if there is newly presented evidence that may be considered in the interest ofjustlce
in the petition stage. What this amendment does is go only to the hearing stage. So this is after its
made it through the judge, after the judge has decided it's not frivolous and after it's been'signed to go
to a hearing and that provision is left out of the hearing stage in Sections 404, on line 169. The w_ay to
fix that would be to add the words and 3(a) after the word and on that line and that wouid include that
within the hearmg sectlon which means the petition section and the hearing section would be '
consistent. And that’s our concern is that they are not consistent and that this doesn 't clarify but rather
takes away a right under the orlgmal intent of the statute which allowed someone to prove their
mnocence ata heanng once they made it through the petrtlon stage Thank you.

- ‘Represe‘ntatlve Oda Thank you Make sure you sngn the sngnup sheet there. There are no rnore '
_ questlons s there anyone else in'the audience? Seemg none l’m brmgmg this back to Commlttee for
' jfurther questlons, comments or action. s

"Representat_lve‘lpson:' We're back'to.Committee for action?
* Representative Oda: ' Yes.

Representattve'lps_o’n:'_ “'Imake,the motion that we move out House Bill 307 out with a favorable -
_re('_:ommendatio'n. i B ‘ ‘ R : '

Representatlve Oda Okay The motlon |s move out House BI“ 307 as Commlttee ‘favorably ks there a B A
- dlscusswn on that motlon? '

: Representative Arent- 1 would hke to reserve the rnght to make a motuon lhave a questIOn for. thlS
sponsor before we go-any. farther.’ We've had a lot of really good testlmony today and there are some
' things you need to work out. I'm a little concerned about working that out and not having a chance to
have the dialog that we need to continue to have on somethin'g this important and for that reason | v
- would prefer to have thlS stay'in Commlttee for one more hearing so we could have a chance to see any
changes you were planmng to make. I would like to get your thoughts on that. ' '

Representatlve Dee: Thank you Representatlve. I think I'm trymg to.work as much as { possibly can
with some new found friends that have come to me with their concerns and { have committed.that { will
* continue to do that. As with most legislation, | think that trust is in the sponsor and I think I've '

. developed that trust with. Professor Medwed and those that are have some concerns and | think we o
move forward that as I ve stated. | would like to put this on the board and if he and { have any further
drscussrons I II circle it. up unt:l those dtscussnons are had.

Representative Arent: Qkay. I d like to make a substitute motion to delete lines 16 at the end of the o
line, insert the word “and” and then delete fines 17 and 18 and also delete lines 120 and 121. 1 hope I've.
13-
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B Representative‘Dee Wlth that Mr Cha:rman can l also address that because ! thought that 5 1 need

done that correctly. What I'm trying to do is delete the section that says that the claim for factual:
innocence is extinguished upon the death of the petitioner. My rationale for that is that today | was
persuaded that in some cases the family is going to want to prove the innocence later on and | hate to_
take that away from the. family. So for that reason 'want to take out that clause.

Representative Oda: - Any discussion.on that motion? Is there any discusswn Representative Arent’s
motion? We'll take this to the sponsor for comment.

Representative Dee: Thank you. ! appreciate the motion but I think it defeats e'xactly what we're
talking about in the bill. We need finality on these things and obviously we want finality for the families,-
‘but how about the person who is not being repre'sented.here today. Howabout the victims? How long
“must they relieve this and for that reason I'd like to bring finality. If someone passes away, passes on
then the victims ought to be able to be done, with it also. So I think there’s a lot of thmgs we can do to.
pull the meat out ofthe blll and I think this is one of them ‘

Representative Oda Pve got a- before we move on yourmotion‘ 'was just ch'ecking' with ourcOUnsel :_ L o
~_hereand my understanding isthat the 15 word limit even in deletion would apply and that exceeds the g L
B ".15 words, sowe should have that in writmg : :

' .Re'presentative Arent:_ 'Could l get clanﬁcation on

" Representative G'reen'wood Lwas JUSt going to ask that myself So, is staff tellmg you that even though}'"' e
you delete lt's as if lt goes toward the 15 words?

"Representatlve 0da° That's my understandmg ls that correct? Want to check? Don 1 want to break
a0 any rules Okay, |t sounds llke deletlon we can delete at anyz amount it sound llke

. ‘togo to that Can 1 also-make another comment?

) Representative Oda: Please. Go a’head.

'Rep'resentative Dee: I'think there’s ancther avenue that we're not submitting here and it's the vnctim, o - : _' »
. excuseme, ifa petrtioner’s family.wants to petition the board of pardons that's done qurte regularlyand S
a person that has expired, the board of pardons will usually klnd -of pardon and that services the same - '
thing we're talklng about here for the families.

Representative Oda: Thank you Representative Further comments on the motion? Representative
Ipson, you have acomment? '

. Representative Ipson: Oh yeah, should come back to me. don’t consider thata friendlymotion andl
~-would resist that and | speak against the motion. | think the bills been vetted and these guys have 4 o
~ agreed toworkon it. t thmk we ought to pass it out as originally, the origmal motion ! speak against’ it oo
in substantlve v ' : '

Represe_ntative"oda: I'm going to place the motioh.
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Représentative Arent: Rep. {pson.
Representative Oda: ¥m sorry, go ahead.

-Re'presentative Arent: Because of the 15 word fimit | was trying to figure out a way to crafta way to"
allow them to proceed without compensation but to at least clear the name and try and strike a'balance
th_ere too. So, whether thispasses or not and | would encourage and | think Representative Litvack has
expreessed some ideas on how this might work to try and stéike a balance here so that we don’t have
someone going to try and clear, get compensation for someone who’s been deceased for decades but
that we are able to do something that makes sense in case of justice and we're all trying to go.here in
‘terms of making sure a'name'might be cleared but perhaps not compensation. 1 think that thereare. .
ways to work this- out but agam ‘that’s why I'wanted to keep thls in Committee so we could work out -

: some ofthese thmgs '

Representa_tive -O_da-: - Okay. Thank you Representative. I'm gofng to_go ahead and pla-Ce the r’hotion.

All in'favor'of,the ameéndment say Aye. Any opposed? ‘Will the no’s raise their han_d? F think lfllfjust.'
name the yeses. Represent.Arent, Repres'entative LitVack and Representative Seelig were the yeses
Unammously no, accept We will go back to the: underlymg motlon to pass out House Bl" 307 favorably
' _ Any further dlscussmn on that motlon? : : .

o :R‘epresentative utvack Thank you. Mr ‘Chair Oh, 1 like humor. As1 listen to the discussion both'frorn "

. 'the sponsor and the AG's office, and the concerns that were raised, | think [ feelgood about coming to E T -

- the conclusion that’ it is-clearly not the mtent of this legislation to change the underlylng purpose or’

’ intent of the current statute in factual innocence. thrnk we all have common ground and not. wantlng
'_lnnocent people in pnson or jail. l.would say even mcludmg this notion of interest ofJustlce, even
though we did have, hear some concerns that that may be excluded { don t thmk that’ s the intent of
House Bill 307 The concern is that it may have the unintentional ¢ consequences of removing: the mterest

.of justice standard- whrch could lead to factual i innocence. individuals staymg in. prison or jaifon a -

E technlcallty and l thank the sponsor for his.commitment to contmue to work with those that are ralsmg

these concerns to find that balance. But because those concerns are expressed and are there, 1 don't

' ‘think it has been vetted enoughand so at this time 1 don’t feel like-1can support House Bill 307 as is
’ currently drafted but | have alot of trustin the process movmg forward that that balance can be found

Thank you Mr. Chairman. ' ‘ ' ' '

' Representative Oda: Thank you Representative. Representative Butterfield.

-Representatrve Butterf' eld: To the motion, Representative Dee lam strugglmg why we really need this.
I'm struggling to feel com pelled where testimony that seem to me to say it doesn't cha nge italot, it's
. the way it's being administered now, maybe I misunderstood that some and if | have toerrl feel llke |

- feellike i want to err on the side of, of a potentrally innocent citizen that we’ve. locked up. So, i1 may

_Mr. Chair, I d like to give, though | know the Represent- the majority leader will have a chance to sum'so.
“maybe we can save it for them, but I'm still struggling with why. 1don't feel compelled that thlS that
there sa compelhng reason to change it and have potent|a|ly umntended consequences.
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Representative Oda: Well, I'll havefto do that in summation. Okay. We have Representative
Greenwood.

Representative Greenwood: Thank you Mr. Chair. Id just like to speak in favor of the motion. | do
share some of the concerns that’s been expressed today and specifically with line 120-121. | was '

sharing with the Chair during this discussion that even if | pass on my name is more valuable to me than - - -

any money out there and so if | happen to do something, some misfortunate deed and/or { am accused
of doing some misfortunate deed between now and the time that | die and then'| do pass on, | would
fike - even if it's a 100 years from now or 200 years from now, if there's something that's brought

" forward that shows that | did not do what I’'m accused-of doing | would like to have my name cleared. | g
~ don't think it's necessary to be compeénsated or my survivors to be compensated for it, but | would .
definitely like to have my name cleared.on it. Also vvith that being said, with the sponsor to this piece of
legislation I've known him for a lot of years and I’ve' worked with him for a number of years in the
legistature and I can honestly say that when he grves me his word on something, that is that he s gomg
to continue to work on this, evenif it does pass out of this Commrttee, | believe his word is good and I

.do believe that he’ il continue to work on it and some of the concerns that have been expressed here = - :‘ o

" that he will try to address them and make us aII satlsFed wuth it So, l min support ofthe motion.
e 'Thank you. ’ L

- Representative Odat :Okay; Wbith that Rep'resentative ,Dee"the sponsorofthe bilt care 1o ’su’m?'

: fRepresentatNe Dee: Thank you Mr Chalr lapprecrate the comments beca use thls is not an easy

: ,prOCeSS for any of us. | ve spent a lot of hours in drscernment on this bill, This is not an easy thing and l' S

-, agree that no one should serve time for belng mnocent But I'think that we jUSt stepped across the hne' L
maybe an inch when and{ know the good professor gave a hypothetrcal about an attorney that had

. information that they just had a person that was listed asa wrtness ‘Let me=if we're gomg to use.

.- hypotheticals, let s protect the otherside too How many trmes have you had someone come fonNard
- after someone ’s been found not gunlty and say whoa whoa waita minute if you djust done this we

“could have convrcted that person " But they’ re protected from that because that’s how much we honor o

that system In this particular srtuatton the publrc and the vrctrms déserve some of that same -

' protectlon even though it's not equal but some of that protectlon Here's a hypothetlcal S0 you have -
an attorney and this is not so hypothetlcal I have some really personal knowledge about it, you havean =
‘attorney that knew about some evidence but chose not to use it because his thinking at the time wasto ° '

- . approach the innocence from another direction, because that's what defense attorneys do, they gamble .

sometimes. They think | can get a not guilty verdict better by going this direction. | bet you that on

most of the cases out there today you will find a decision by an attorney where he makes a decision
whether he will have this person testify or not or introduce this evidence or not. In this hypothetical

now we say we must -have new evidence, whrch is what we' re asking for. But then I'm going to go back . 3
to the trial court fourteen years fater in this. particular case, | think that’s about right, and I'm going to’

" say you know if that attorney would have approached it from a dafferent dlrection he might have been
innocent. What type of burden does that put on .a_Judge to say well, did he consider that evidence or

* did he not? Orwould he have been better to:go this direction or use this defense? It's impossible to _

~ 'second guess that attorney or that jury. We don’t allow it to happenin doublejeopardy.‘ We shouldn’t -
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allow that judgeto have to make that same decision on this particular issue. If you can show me clear

and convincing evidence of new evidence, I'm all over it. That person should not be in jall but | cannot

* . go back fourteen years and determine the intent of an attorney or ajury ora judge. With that, we move
o . o _ . _ R » : .

Representative Oda: Thank you Representative. To the maker of the motion, care to sum?

Rep'r'ese'ntatiy'e Ipson: Thank you Mr. Chair. | just encourage each of us to pass this out and vote .

. favorably and we’ll trust that by the time it gets to the floor when the entire body gets to that it will be
prepared and | trust the system and it will work and have everybody ready or he won’t present it. |
know he won tdo that So, lt]USt— if we can move thrs forward and feel good about it. Thank you.

Representatlve Oda Representatlves with that I'll place the motron All-infavor of passtng out House '
Bill 307 out favorably say Aye. Any opposed? Will the no ’s raise therr hand? Representative Arent,
Representatxve thvack Representatlve Seehg, and Representatrve Butterfneld Motlon -passes..

““Thank _you; '

A l Ann Berumen ama paralegal and legal assnstant and have been for 30 years Jam currently e
_ _’_employed by the i frm of Alder & Robb P:C. On July 4, 2012 1 went to the Utah Leglslature website and" | v
» " found the House Law Enforcement & Cnmmal lustnce House Bill 307 heanng of February 3, 2012.on the - B
: " - Factual Innocence amendment I llstened to the hearlng and transcnbed it word-for-word ! added the
L bolded emphasls L ‘ ‘

Ann Berumen o
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