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R ROCE W

The following parties or attorneys are now or have
been interested in this litigation or any related proceedings.

1. First Security Mortgage Company was the named
defendant when this litigation commenced. On June 3, 1988,
Judge Pat B. Brian entered an Order whereby Leucadia Financial
Corporation was substituted for First Security Mortgage Company
for all purposes. (R. 844-46) Leucadia Financial Corporation is
asserting the rights of First Security Mortgage Company in this
appeal.

2. Craig L. Taylor, Esq., Anthony B. Quinn, Esq. and
Jeffrey D. Eisenberg, Esqg. of Ray, Quinney & Nebeker previously
appeared as counsel for First Security Mortgage Company prior to
the above-mentioned substitution of parties.

3. All other parties are reflected in the caption,

and all other counsel have entered their appearance.
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JURISDICTION

This Court has jurisdiction over this appeal pursuant

to section 78-2-2(3)(a), Utah Code Annotated.

ES PRESENTED AND NDARD OF W

1. Was Kelley required under the agreement to waive
the title defects and claims for property damage before he would
be entitled to specific performance?

2. Was Kelley’s tender of performance defective
because conditional and therefore insufficient to enable Kelley
to bring this action for specific performance?

3. Was Kelley required to make an unconditional
tender of performance before the closing date in order to

maintain an action for specific performance?

4. Was Kelley excused from tendering his own
performance?
5. Was the Court of Appeals correct in ordering that

judgment be entered in favor of Leucadia?
In reviewing a case disposed of by summary judgment,
the reviewing court determines whether or not there are genuine

issues of material fact that preclude summary judgment and the

correctness of the application of controlling law. rr v
State, 784 P.2d 149, 151 (Utah 1989); Themy v. Seagull Enter.,

Inc,, 595 P.2d 526 (Utah 1979).



ENT OF E CA
A. Nature of the Case

Plaintiff-Petitioner William R. Kelley, Jr. ("Kelley")
commenced this action against First Security Mortgage Company
("First Security").! In this action, Kelley requested a
declaratory judgment for the interpretation of rights, status
and legal relationship under an Earnest Money Sales Agreement
("Agreement" ), sought a decree of specific performance requiring
First Security to convey certain property as contracted in the
Agreement, and prayed for an abatement of the purchase price and
damages for breach of the Agreement. (R.1-11)

B. rs f Pr in

Kelley commenced this action on September 22, 1987.
On November 10, 1987, First Security filed a Motion to Dismiss
and for Attorneys’ Fees. (R.72-73) 1In response, Kelley filed a
Motion for Partial Summary Judgment on November 27, 1987.
(R.137-39) The Court entered its Order granting Kelley Partial
Summary Judgment on February 3, 1988. (R.562-64) This Order
granted Kelley's request for a decree of specific performance
and retained jurisdiction over the matter to determine whether

Kelley was entitled to an abatement of the purchase price and

! First Security was the named defendant when this
litigation commenced. By order of the Court, Leucadia Financial
Corporation was substituted for First Security and is asserting
the rights of First Security in this appeal. (R. 844-46)

-2-



damages. (R.562-64) First Security filed a Motion to Amend
Judgment (R. 343-344), an Objection to Proposed Order Granting
Partial Summary Judgment (R. 345-46), and a Motion for
Reconsideration (R.907), all of which were denied by the Court.

First Security filed a Motion for Summary Judgment
relating to Kelley’'s claims for punitive damages and on May 6,
1988, the Court entered its Order which, among other things,
granted summary judgment in favor of First Security. (R.812-14)
On the same day, the Court found the parties had otherwise
settled all claims relating to the amount of damages to be
awarded Kelley and entered its Final Judgment and Decree of
Specific Performance. (R. 815-18)

Leucadia Financial Corporation ("Leucadia") was
substituted for First Security on June 3, 1988 for purposes of
appeal concerning the decree of specific performance and all
orders or judgments. (R. 844-46) 1In that capacity, Leucadia
filed its notice of appeal on June 3, 1988. (R. 847-49) This
appeal was commenced by Leucadia from the Order of Partial
Summary Judgment signed by the Honorable Homer F. Wilkinson on
February 1, 1988, the Final Judgment and Decree of Specific
Performance, signed by the Honorable Pat B. Brian on May 6, 1988
and the Order, signed by the Honorable Pat B. Brian on May 6,
1988. All of these orders and judgments were entered in the

Third Judicial District Court for Summit County, Utah. On



August 22, 1988, the Supreme Court notified the parties that the
case was poured over to the Court of Appeals for disposition.
C. Disposition by the Utah Court of Appeals

The Court of Appeals issued an unpublished opinion on
January 5, 1990, in which it reversed the trial court and
directed that judgment be entered in favor of Leucadia. (The
Opinion is Appendix 1.) The Court of Appeals entered an Order
denying Kelley’s Motion for Rehearing on February 16, 1990.

D. tatemen f the F

The facts before the District Court and the Utah Court
of Appeals were as follows:

1, The Agreement Between The Parties.

On or about March 2, 1987, First Security Mortgage
Company ("First Security"), as seller, and William R. Kelley,
Jr. ("Kelley"), as buyer, executed an Earnest Money Sales
Agreement (the "Agreement") for the purchase of real property.
A copy of the Agreement and addenda thereto are Appendix 2 to
this brief. (R. 14-22) Pursuant to this Agreement, Kelley
agreed to purchase and First Security agreed to convey title to
certain property situated at 320 West Snows Lane, Park City,
Utah ("Subject Property"). (R. 14)

There were several addenda to the Agreement which
altered the Agreement only by extending the time for closing.

In the first addendum to the Agreement, the parties agreed to



extend the closing to April 20, 1987. (R.18) Thereafter, the
parties extended the closing date to on or before June 1, 1987
(R.19); on or before July 1, 1987 (R.20); on or before
August 31, 1987 (R.21). By letter dated September 4, 1987,
the closing date was extended to September 15, 1987 (R.114);
by letter dated September 14, 1987, the time for closing was
extended until September 22, 1987 (R.116).

2. The Terms Of The Agreement.

The parties bargained for the following terms in their
Agreement:

a) The property is sold "as is" without warranty with
title to be conveyed by special warranty deed. (R. 16;
Appendix 2)

. b) The agreement is conditioned on seller furnishing
good and marketable title to the property as evidenced by a
current policy of title insurance. (R.16; Appendix 2, 13)

c) Seller is to provide a current certified survey of
the property. (R.18; Appendix 2)

d) In the event of a title defect, Buyer is to give
Seller written notice of his objections to title. Thereafter,
Seller is required to cure the defects to which Buyer has
objected, if such can be done through escrow at closing. If the
defects are not curable through an escrow agreement at closing,

the Buyer has the option of waiving the defects and proceeding



with the closing or he may require the Seller to return the
earnest money deposit and the Agreement will be null and void.
(R. 15; Appendix 2, 1G)

e) In the event that title cannot be made insurable
without exceptions through an escrow agreement at closing, the
Buyer may either (1) waive the defects and proceed with the
sale, or (2) terminate the Agreement and have his earnest money
refunded. (R.15; Appendix 2, YH)

f) In the event there is loss or damage to the
property between the date of the Agreement and the date of
closing by reason of fire, vandalism, flood, earthgquake, or acts
of God, and the cost to repair such damage exceeds ten percent
of the purchase price of the property, Buyer may either proceed
with thisztransaction if Seller agrees in writing to repair or
replace damaged property prior to closing, or declare this
Agreement null and void. If damage to property is less than ten
percent of the purchase price and Seller agrees in writing to
repair or replace and does actually repair and replace damaged
property prior to closing, this transaction shall proceed as
agreed. (R.17; Appendix 2, {P)

g) With regard to the extension of closing dates,
time is of the essence of the agreement. (R.17; Appendix 2, 1Q)

h) This Agreement constitutes the entire agreement of

the parties. (R.17; Appendix 2, {L)



3. The Dispute.

At the time the Agreement was executed, both Kelley
and First Security understood the Subject Property to include
land which was enclosed by fences, a stream, a spring and a
pond. (R.276) Shortly after the Agreement was executed, First
Security, in accordance with the Agreement, had a survey
conducted of the Subject Property. Through this survey, First
Security discovered that the Quit-Claim Deed by which it claimed
its interest in the property contained an erroneous property
description which did not coincide with the natural boundaries
of the property. (R.143) This faulty property description was
a result of a prior erroneous survey and previous conveyances of
the property incorporating the description from the erroneous
survey. (R. 81, 150) The result of this erroneous description
was that the boundary shifted approximately 15.22 feet to the
south such that neither the spring, the stream nor the pond
would be included in the conveyance contemplated by the
Agreement. (R. 143)

In addition, First Security believes that one or more
of the adjacent landowners came on the property and sawed off a
pipe supplying water to the pond located on the property and
removed fish from the pond. (R.82) Consequently, the pond
virtually dried up and the water feeding the pond from the pipe

has been diverted from the property. (R. 82)



First Security attempted to resolve these problems
with the landowners of the adjacent property, but was unable to
do so through negotiation. (R.357) Accordingly, First Security
commenced a lawsuit against the landowners to recover for
damages to the property, to compel the determination of any
claims adverse to First Security’s title, to establish correct
boundaries, to quiet title to and obtain a declaration of First
Security’s rights with respect to the property. (R.23-59) 1It
became clear, however, that the adjacent landowners would not
resolve the dispute without substantial litigation which First
Security was unwilling to undertake without reimbursement from
Kelley. (R.114-15)

4. The Termination Of The Agreement.

By August 31, 1987, the last closing date mutually
agreed to by the parties, neither party had performed nor
tendered performance under the Agreement. (R. 359) On
September 4, 1987, First Security sent Kelley a letter
indicating that resolution of the boundary dispute and property
damage could not be done through negotiation but, rather, would
require substantial litigation. (R.114-15) Accordingly, First
Security offered Kelley the options bargained for in the
Agreement in the event of a dispute rendering title to the
property unmarketable or in the case of damage to property prior

to closing. Namely, Kelley could either waive the defects and



proceed to closing or First Security would return the earnest
money deposit. (R.114-15; R.15 9G; R. 17 YP) A copy of First
Security’s letter is Appendix 3 to this brief. Under these
terms, the closing was scheduled for September 15, 1987.

At Kelley’'s request, the closing date was extended until
September 22, 1987. (R.114-15, 116) A copy of First Security’'s
letter extending the closing to September 22, 1987 is Appendix 4
to this brief.

On September 22, 1987, however, Kelley declined to
close under either of the agreed-upon options stated in the
letter and required by the Agreement. (R.119-21) 1Instead,
Kelley tendered the down payment in escrow, and stated that such
tender was conditioned on First Security resolving the boundary
dispute, iectifying the property damage, and clearing title
prior to closing. (R.120) A copy of Kelley’'s tender is
Appendix 5 to this brief. Thereafter, First Security offered to
extend the closing deadline to October 8, 1987, if, in
accordance with the Agreement, Kelley desired to purchase
the property "as is." (R.296) Kelley refused this offer,
however, stating that First Security was obligated to resolve
the disputes and then convey the property to Kelley. (R. 297)
Inasmuch as First Security was unable and did not agree to
repair or replace the damaged property, and because Kelley did

not waive the defects in the title and close the sale on or



before September 22, 1987, First Security executed a release of
Kelley’' s earnest money deposit on September 24, 1987.
(R.122-25)

Kelley filed this action on September 22, 1987,
requesting an order of the Court that First Security was
obligated to resolve the boundary dispute, repair or replace the
property, and then convey the property to Kelley. (R. 7)

5. Th 1 f Th ’ Pr r Leucadia.

On September 25, 1987, First Security received an
earnest money offer to purchase the Subject Property from
Leucadia, and began negotiating a purchase and sale agreement
with Léucadia. (R.362) On November 2, 1987, First Security and
Leucadia entered into a binding Earnest Money Sales Agreement
for the sale of the Subject Property. (R.362) On November 25,

1987, the Subject Property was sold to Leucadia. (R. 362)

RY OF E ENT

Kelley’'s failure to waive the title defects and any
claim for property damage resulted in termination of the
Agreement pursuant to its own terms. Further, an unconditional
tender of performance by Kelley was a prerequisite to this
action for specific performance. Kelley’'s tender of performance
was conditional on First Security providing a remedy not
required by the Agreement and, therefore, Kel;ey was precluded

from maintaining this action. Moreover, Kelley failed to make

-10-



an adequate tender prior to the expiration of the Agreement.
Accordingly, the decision of the Utah Court of Appeals that the

Agreement terminated was correct as a matter of law.

ARGUMENT

I. KELLEY’' S REFUSAL TO WAIVE CLAIMS REGARDING TITLE DEFECTS
AND PROPERTY DAMAGE CAUSED THE AGREEMENT TO TERMINATE BY
ITS OWN TERMS.

The Agreement provides the options available to Kelley
in the event of title defects or property damage due to
vandalism. As to title defects, the Agreement provides that if
a defect is not curable through an escrow agreement at closing,
Kelley could either (i) waive the defect and proceed to closing,
or (ii) refuse to waive the defect, and have his earnest money
deposit returned and the Agreement terminated. (R.15;

Appendix 2, 719G and H)? In the event of property damage caused
by vandalism, the Agreement provides that Kelley may (1) proceed
to closing if First Security agrees to repair or replace the

damaged property, or (2) declare the Agreement null and void if

2 Unlike Paragraph H of the Agreement, Paragraph G does not
specifically state that the buyer must waive any title defects
as a condition to proceeding with the transaction. However,
that condition is implicit in Paragraph G. Otherwise, the last
sentence of Paragraph G has no meaning or purpose. 2Also, such
interpretation is supported by the express provision of
Paragraph H, which states specifically that if title defects are
not curable through an escrow agreement, the buyer must waive
the defects to proceed with the transaction.

-11-



First Security does not agree to repair or replace the damaged
property. (R.17; Appendix 2, YP) If First Security refuses to
repair or replace damaged property, then Kelley could proceed
with the closing only if he waived any claims for such damage.3
First Security by its letter of September 4, 1987
(Appendix 3) offered Kelley his options under the Agreement,
which were either to waive the title defects and close the
transaction or, alternatively, to permit the Agreement to
terminate and receive a refund of his deposit. First Security
did not agree in its letter to repair the damaged property. 1In
his response by letter dated September 22, 1987 (Appendix 5),
Kelley refused these options and demanded, as a condition to
closing, Fhat First Security resolve the boundary dispute and
the water'rights problem and repair or replace the property
damage caused by vandalism. (R.61) Kelley's response to First
Security’s letter was clearly and unequivocally a refusal to
waive the title defects. As a result, the Agreement terminated
by its own terms under Paragraphs G and H. Furthermore, since

First Security did not agree to repair or replace the damaged

3 Paragraph P does not clearly state the remedy available
to a purchaser in the event the seller refuses to repair or
replace property damage caused by vandalism. However, the only
reasonable interpretation of the Paragraph is that the Agreement
terminates unless the purchaser waives property damage claims.
Otherwise, there is no need or purpose for the language in the
Paragraph concerning the agreement of the seller to repair or
replace.
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property, and Kelley did not waive any claim for such damage,
the Agreement also terminated under Paragraph P.

Notwithstanding his September 22 letter, Kelley argues
that he did not intend to terminate the Agreement and that he
would have waived the title defects (and presumably any claim
for property damage) if he was required to do so. (Kelley’s
Brief, p. 35 n.9) The issue, however, is not whether Kelley
intended to terminate the Agreement. The issue under Paragraphs
G, H and P of the Agreement is whether Kelley waived the title
defects and claims for property damage.4 In his September 22
letter Kelley not only refused to waive the defects, but
insisted that First Security cure the problems. Since Kelley
refused to waive the defects, the Agreement terminated
automaticélly, regardless of his unexpressed intent. See Reno

v. Beckett, 555 F.2d 757, 767 (10th Cir. 1977).°

4 Paragraph H specifically provides that in the event of
title defects, the Agreement will automatically terminate by its
own terms, unless Kelley waives the defects.

5 In addition, Kelley seems to argue that even if the
September 22 letter could be construed as a failure to waive
title defects and claims for property damage, he was
subsequently willing to do so. After September 22, it was too
late for Kelley to alter his position because the Agreement had
terminated. See the discussion concerning the time of the
essence provision of the Agreement at Argument IV, commencing
infra at 30.
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A clause in a land sales contract providing for
cancellation of the contract in the event of a title defect is
not an uncommon provision. Professor Powell notes:

One of the issues that may arise in an
action for specific performance of a
contract to sell an interest in land is the
marketability of the landowner’s title.
Some contracts avoid or at least minimize
the likelihood of litigation or of the
vendor’s liability by providing that if the
title proves unmarketable, the agreement is
canceled and a refund of the deposit is to
be made to the purchaser.

6A R. Powell, The Law of Real Property ¥ 925(2][b], 84-24 & 25
(1990). Such provisions are binding and are enforceable by the

seller, at least in the absence of fault or bad faith by the
vendor. Lanna v reene, 175 Conn. 453, 399 A.2d4 837, 840-841
(1978); Scer . _Robinson, 63 App. Div. 24 1096, 406 NYS2d4 370,
371 (1978); ison m n, 97 Idaho 615, 549 P.24 274, 276

(1976); Sawl v. Kwiatkowski, 349 Mass. 712, 212 N.E.2d4d 228

(1965); De Propris v. Smith, 342 Mich. 457, 70 N.w.24 712, 713
(1955).°5
It is argued, primarily in the amicug curiae briefs,

that Leucadia’s interpretation of Paragraphs G and H of the

Agreement eliminates the recognized right of a purchaser to seek

6 In Sawl, the court defined "fault" to mean conduct by the
seller subsequent to the purchase agreement and tending to
impair the seller’s title. 212 N.E.2d at 230. Also see,
Trabucco v. Nelson, 8 Mass. App. 641, 396 N.E. 24 466, 468
(1979).
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specific performance, with an abatement of the purchase price,
in the event of title defects. 1In both briefs the case of
Castagno v. Church, 552 P.2d 1282 (Utah 1976), is cited for the
proposition that the purchaser has such a right. However, the
Castagno court recognized that this remedy can be contractually
modified. The court stated:

At the time of the execution of the

contract, [sellers] knew there was no

existing water right to the well. They
undertook the duty to procure such a right,

but they made no provision in the contract

to excuse them, if the state engineer did
not grant their change application to divert

a water right to the well.
552 P.2d at 1284. Contrary to the contention of the gmicus
parties, the Castagno court recognized that any right of
specific .performance with abatement can be contractually
modified.’

The issue of the effect of contractual provisions on
the remedy of specific performance was addressed in Lanna v.
Greene, 175 Conn. 453, 399 A. 24 837 (1978). 1In that case, a
purchaser brought an action against the seller seeking, among

other things, specific performance of a real estate contract and

7 In the amicus curiae briefs, the cases of Eliason v.
Watts, 615 P.2d 427 (Utah 1980), Tanner v. Baadsgaard, 612 P.24
345 (Utah 1980), Reed v. Alvey, 610 P.2d 1374 (Utah 1980), and
Huck v, Haveg, 560 P.2d 1124 (Utah 1977) are also cited for the
notion that a purchaser can specifically enforce an agreement.
Those cases are not instructive. The Court did not address in
those cases the effect of contractual remedies on the right to
specific performance or abatement of the purchase price.
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damages for breach. The agreement provided that if the sellers
were unable to deliver marketable title, the purchaser could
elect either to accept the title subject to encumbrances with no
reduction in the purchase price, or to reject title and recover
its deposit. 399 A. 24 at 839. The court first noted that
generally, in the event of unmarketable title, a purchaser may
elect to have the contract specifically performed to the extent
of the seller’'s ability, with an abatement in the purchase
price. Id. at 840. The court then stated:

It is also fundamental, however, that vendor

and vendee may contract to limit their

remedies for breach.
Id4. The court concluded that the contractual remedy of waiver
or refund was exclusive and intended for the benefit of both
parties, and that the purchasers were precluded from any other
relief, including abatement.

In Robison v. Compton, 97 Idaho 615, 549 P.24d 274
(1976), the court held that remedy provisions concerning title
defects similar to those in this case are binding. In holding
that the purchasers were not entitled to specific performance
and an abatement of the price, the court stated:

The Earnest Money Agreement also contains

the following provision: "The earnest money

deposited herein shall be refunded to Buyer

and this Agreement voided . . . if

merchantable title cannot be delivered

within a reasonable time." By including

this clause in<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>