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STATEMENT OF ISSUES PRESENTED FOR REVIEW

Does the decision rendered by the Utah Court of Appeals
in this case incorrectly interpret the language of the standard
Ernest Money Sales Agreement to eliminate the recognized right of
a buyer to seek specific performance?

STATEMENT OF THE CASE

1. Nature of Proceedings

The Division adopts the “"Statement of the Case"
contained in page 1 of the Brief of Respondent in Opposition to
Petition for Writ of Certiorari ("Br. in Opp."), and the "Nature
. of the Case" and "Course of Proceedings" contained at pages 2 and
3 of Petitioner’s Petition for Writ of Certiorari ("Petition"),
to the extent those statements are consistent.

I1I. Statement of Material Facts

1. The Division of Real Estate of the Department of
Commerce of the State of Utah ("the Division") is charged with
administration and enforcement of Utah’s real estate licensing

laws. Utah Code Ann. § 61-2-5 (1953, as amended).

2. The State of Utah, through the Real Estate

Commission created pursuant to Utah Code Ann. § 61-2-5.5 (1953,

as amended), and the Utah Attorney General, has prepared and
approved a standard from Earnest Money Sales Agreement for use in

real estate sales transactions in this State. With exceptions



not relevant here, the State’s approximately 7,400 licensed real
estate brokers and sales agents may use only those forms approved
by the Real Estate Commission and the Attorney General in real

estate transactions conducted in this State. Utah Code Ann. §

61-2-20 (1953, as amended).

3. On or about February 20, 1987, First Security
Mortgage Company, Respondent’s predecessor-in-interest, as
seller, and William R. Kelley, Jr., as buyer, executed an Earnest
Money Sales Agreement (the "Agreement") on the form approved by
the Utah Real Estate Commission and the Attorney General pursuant
to the statutes referenced in Paragraph 2 above. (See Br. in
Opp. at 3, paragraph 1; Petition at 3, paragraph 1) A ccpy of
the Agreement is attached hereto as Exhibit "A".

4. Before closing a survey disclosed that there was a
boundary discrepancy with respect to the property subject to the
Agreement. (Br. in Opp. at 4-5; Petition at 4, paragraph 4)

5. Also before closing, neighboring property owners
apparently cut off the water supply to the property, causing a
pond to dry up, thereby damaging the property. (Br. in Opp. at
4-5; Petition at 5, paragraph 6)

6. On or about September 22, 1987, Kelley brought
this action seeking a declaration of the parties’ respective

rights and obligations under the Agreement, specific performance



of the Agreement and damages for alleged breaches. (Br. in Opp.
at 7; Petition at 9, paragraph 20)

7. The trial court granted Kelley summary judgment on
his claim of specific performance, and ordered First Security to
convey the property to Kelley. The court reserved the question
of Kelley’'s entitlement to an abatement of the purchase price of
damages. Kelley and First Security then settled the damage
issue, and final judgment was entered on May 6, 1988. (Petition
at 9, paragraphs 22 and 23)

8. Thereafter, Respondent, Leucadia Financial
Corporation, was substituted as defendant for First Security and
appealed the trial court’s grant of summary judgment in favor of
Kelley. (Petition at 10, paragraph 24)

9. On or about January 5, 1990, the Utah Court of
Appeals filed its Opinion in this case. A copy of the Opinion is
attached hereto as Exhibit "B".

10. In its Opinion the Court of Appeals concluded that
a buyer under the standard Earnest Money Sales Agreement could
not obtain specific performance upon discovery of defects
rendering title uninsurable, but was limited by the language of
the Agreement to return of his earnest money deposit or

acceptance of the property subject to the defects. (Exhibit "B*“

at 3)



11. On May 9, 1990, the Utah Real Estate Commission
passed a Resolution, a copy of which is attached hereto as
Exhibit "C", requesting that the Attorney General take such
action and file such papers as are necessary to obtain review of
the decision of the Court of Appeals.

12. On May 22, 1990, Mr. Blaine Twitchell, Director of
the Division, wrote a letter to David W. Lund, Assistant Attorney
General. The letter requests that the Attorney General file a
brief of amicus curiae on behalf of the Division, and sets forth
the Division’s position with respect to the Opinion of the Court
of Appeals. A copy of the letter is attached hereto as
Exhibit "D".

SUMMARY OF THE ARGUMENT

This Court should reverse the decision of the Utah
Court of Appeals because the decision incorrectly interprets the
language of the standard Earnest Money Sales Agreement to
eliminate the recognized right of a buyer to seek specific
performance.
ARGUMENT

The Division is charged, pursuant to Utah Code Ann.

§ 61-2-5 (1953, as amended), with the responsibility of
administration and enforcement of Utah’s real estate licensing

laws. Utah Code Ann. § 61-2-20 (1953, as amended), administered




and enforced by the Division, provides in relevant part that,
"Real estate licensees may fill out those forms approved by the
Utah Real Estate Commission and the Attorney General and those
forms provided by statutes . . ." The Earnest Money Sales
Agreement at issue in this case, was on the form approved by the
Utah Real Estate Commission and the Utah Attorney General’s
Office pursuant to the foregoing statute.

In rendering its decision in this case, the Utah Court
of Appeals, interpreting Paragraph H of the Agreement (a copy of
which is attached hereto as Exhibit "A"), held that when title
cannot be made insurable, a buyer’s only remedies are acceptance
of the property with waiver of defects or termination of the
agreement with a refund of the earnest money deposit, not
specific performance. (Exhibit "B" at 3) This interpretation of
the standard Earnest Money Sales Agreement effectively requires a
buyer to waive his or her right to specific performance, and is
contrary to the long established rule that "a vendee has the
right to insist upon performance by the vendor to the extent that
the latter is able to perform with an abatement in the purchase
price equal to the value of the deficiency or defect." Castagno
v. Church, 552 pP.2d 1282, 1284 (Utah 1976).

This Court has consistently held that a buyer under a

contract for the sale of real estate may specifically enforce



such an agreement. See, e.g., Eliason v. Watts, 615 P.2d 427

(Utah 1980); Tanner v. Baadsqaard, 612 P.2d 345 (Utah 1980): Reed

v. Alvey, 610 P.2d 1374 (Utah 1980); and Huck v. Hayes, 560 P.2d

1124 (Utah 1977).

The Division believes that the Court of Appeals
incorrectly interpreted one provision of the Earnest Money Sales
Agreement in isolation, without regard to other relevant
provisions contained therein. (See Exhibit "D") Specifically,
Paragraphs "N" and "P" of the Agreement provide guidance as to
the proper interpretation of the Agreement. For example,
Paragraph N provides in relevant part that, "Both parties agree

that, should either party default in any of the covenants or

agreements herein contained, the defaulting party shall pay all

costs and expenses, including a reasonable attorney’s fee, which

may arise or accrue from enforcing or terminating this Agreement,

or in pursuing any remedy provided hereunder or by applicable

law, whether such remedy is pursued by filing suit or otherwise."

(Exhibit “A" at Paragraph "N") (emphasis added). The language of
Paragraph "H", read in context with the language of Paragraph
“N", illustrates the intent of the drafters of the Agreement to
preserve a buyer’s right to specific performance as provided "by

applicable law." Id.



The effect of the Court of Appeals’ decision is a shift
in the balance of rights, remedies and obligations between the
buyer and seller in favor of the seller. Such a shift was
neither contemplated nor intended by the drafters of the
Agreement. (See Exhibit "D" at page 2) Silence in Paragraph
"H" as to the right of a buyer to specific performance should not
be construed to exclude that remedy. Such a result is in
conflict with other sections of the Agreement, and is in direct
contravention of Utah case law allowing specific performance with
an abatement of the purchase price. Reversal of the Court of
Appeals’ decision is particularly appropriate if, as is alleged
by Kelley, the decision (and its consequent impact on Utah real

property transactions) was made sua sponte, without the aid of

briefs, oral argument or the raising of the dispositive issues by
the parties. (See Petition at 13-17)

Finally, Leucadia‘’s argument that the Court of Appeals’
decision has little precedential value because it is an
unpublished opinion is incorrect. (Br. in Opp. at 29) Wwhile the
Division recognizes the existence and effect of Rule 4-508 of the
Utah Code of Judicial Administration, which provides that
unpublished opinions have no precedential value, as a practical
matter, the decision indicates how the Court of Appeals would

react to a similar situation in the future. Leucadia‘s argument



also ignores the fact that this Court could issue a published
opinion upholding the decision of the Court of Appeals on the
same grounds, and that such an opinion would obviously constitute
precedent. The decision of the Court of Appeals, published or

unpublished, therefore, remains a concern to the Division.

CONCLUSION

This case presents important questions regarding the
interpretation of the standard Earnest Money Sales Agreement used
by real estate agents and brokers in the vast majority of real
estate transactions in this State. Because the interpretation
given the Agreement of the Court of Appeals incorrectly alters
Utah law regarding availability of specific performance, this
Court should reverse the Court of Appeals’ decision.

DATED this [3 day of J¥{cemb/~ ., 1990.

R. PAUL VAN DAM

Attorney General

DAVID W. LUND

Assistant Attorney General
36 South State Street, #1100
Salt Lake City, Utah 84111
(801) 533-3200

T I
-By: S R A VA ZCAN
t

Attorneys for “pivision of
Real Estate
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EXHIBIT "A"



EARNEL MONEY SALES AGRE 'fIENI
Legend Yes (X) No (O)

This is a legally binding contract. Read the entire document carefully before signing.

REALTOR®

GENERAL PROVISIONS
{Sections)

INCLUDED [TEMS. Unless excluded herein, this sale shall include all fixtures and any of the following items if presently sttached to the property: plumbing,
. airconditioning and ventilating fixtures and equipment, water heater, builtin appliances. light fixtures and bulbs, bathroom fixtures, curtains and draperies
Wds, window and door screens. storm doors, window blinds, awnings, installed television antenna, wall-to-wall cacpets, wates softener, automatic garage door

¢ and transmitter(s). fencing, trees and shrubs.

{NSPECTION. Ualess otherwise indicated. Buyer agrees that Buyer is purchasing s3id propecty upon Buyer's own examination and judgment and not by
1 of any representation made to Buyer by Seller or the Listing or Selling Brokerage &s to its condition. size, location, preseat value, future value, income
om or as o its production. Buyer accepts the property in ““as is™" condition subject 10 Seller’s watranties as outlined in Section 6. (n the event Buyer desires
dditional inspection, said inspection shall be allowed by Seller but arranged for and paid by Buyer.

SELLER WARRANTIES. Seller warrants that: (a) Selier has received no claim noc notice of any building or zoning violation eoncemri_ng the property which
10t or will not be remedied prior to closing: (b) all obligations against the property including taxes, assessments. mongages. liens or other encumbrances
y nature shall be brought current on or before closing: and (c) the plumbing, heating, air conditioning and ventilating systems. electrical system, and appliances
be sound or in satisfactory working condition at closing.

CONDITION OF WELL. Seller warrants that any private well secving the property has, to the best of Sellers” knowledge. provided an adequate supply of
- and continued use of the well or wells ts authorized by a state permit or other legal water right. -

CONDITION OF SEPTIC TANK. Seller warrants that any septic tank serving the property is. 10 the best of Seller’s knowledge. in good working order and
r has no knowledge of any needed repairs and it meets all applicable government health and construction standards.

ACCELERATION CLAUSE. No later than fifteen (15) days sfter Seller’s acceptance of this Agreemeat, but not less than three (3) days prior to closing.
¢ shall provide to Buyer written verification 8s to whether or not any aotes, mortgages, deeds of trust or real esiate contracts aganst the property cequire the
ent of the holder of such instrument(s} to the sale of the property or permit the holder 10 raise the interest cate and/or declare the entire batance due in the
t of sale. If any such document so provides snd holder does not waive the same or unconditionally approve the sale. then withia three (3) days afier notce of
vaiver or disapproval or on the date of closing. whichever is earlier, Buyer shall have the option to declare this Agreement null and void by giving written notice
slier or Seller’s sgent. {n such case, 8ll eamest money received under this Agreement shall be returned to Buyer. It is understood and agreed that if provisions
aid “"Due on Sale™ clause are set forth in Section 7 herein, altematives allowed herein shall become aull and void.

5. TITLE INSPECTION. No later than fifteen (15) days afier Seller’s acceptance of this Aqreement. but not less than three (3) days prior to closing. Buyer
| have the opportunity 1o inspect either an abstract pf title brought current with an attorney’s cpinion, or & preliminary tile repoct on the subject property.
=c shall have & period of three (3) days after ceceipt thereof 10 examine and accept. lf Buyer does not accept. Buyer shall give written notice thereof to Seller
reller’s agent, within the prescribed time period specifying objections 1o title. Thereafter, Seller gshall be requiced. through escrow et closing, 1o cure the
€1(s) to which Buyer has objected. {f said defect(s) is not curable through an escrow agreement 2t closing, this Agreement shall be aull and void at the optior
e Buyer, and ell monies received herewith shall be returned 10 the respective parties.

1. TITLE INSURANCE. If title insurance is elected, Seller authorizes the Usting Brokerage 10 order 8 preliminary commitment for a standard form ALT/
cy of title insurance to be issued by such title insurance company as Sefler shall designate. Title policy to be issued shall contain no exceptions other thai
e provided for in said standard form, and the encumbrances or defects excepted under the finsl contract of sale. If title cannot be made so insurable througt
scrow agreement 8t closing. the eamest money shall, unless Buyer elects to waive such defects or encumbrances. be re(undcd 10 Buyer. end this Agreemer
 thereupoa be teminated. Seller agrees to pay any cancellation charge.

l. EXISTING TENANT LEASES. {f Buyer is to take title subject 10 an existing lease oc leases, Seller agrees 10 provide 10 Buyer no later than fifteen (15) cay
¢ Seller’s acceptance of this Agreement, but not less than three (3) days prior 1o dosing. e copy of all existing teases (and any amendments thereto} affectin
property. Unless written objection is given by Buyer 1o Seller or Seller’s sgent within theee (3) working cays thereatter, Buyer shall take ttle subject 10 suc
res. lf objection is not remedied within the stated time, this Agreement shall be null and void. e e

Lot 2 ~arda A,



d ! YeeX) - No(O) EARNEST MONEY RECEIPT 4&’ Wy T i
DATE: Ffﬁ'z(//ﬂ)’ 7-0 (%755 e
\e undecsigned Buyec Lys 4 Lsres X — hereby depasits with Brokerage

M i //‘__‘ Daqllars (s Za(@o)—).

RNEST MONEY_the amount of
e forma of MA—-A& é Ajééw;/%& Mud\ shall be deposited in g dance with applicable State. Law.

/m/,//y;,g_éa Serers Je .amawdbyw"@ = (__ -

e T Gl 4T eSS o | fronefumbe 1T RS Mo 2 N '
", - + i -X = . { - ——— _° X
: \ OFFER TO PURGHASE Cooe e - - -
- ° T )}
. PROPERTY DESCRIPTION “The sbove stated EARNEST MONEY § is.given 10 secure and apply on the purchase of property situated a2 éﬁf
vo S 4 /’V‘.( (nthec,‘(yof //Zk 6?)« " - Q»untyof At At s7 T Utah

Ct 0 any rfestnctive covenants, zoning regulations, atilty or other easements or rights of way, govemnment patents or state deeds of record approved by Buyer
sordance with Sectiorr G. Sard property is more pacticulady described-as: -

HECK APPLICABLE BOXES: - . ..
| UNIMPROVED REAL PROPERTY (O Vacant Lot [ Vacant Acreage 0O Other
| IMPROVED REAL PROPERTY . O Commercial _ . X{ Residentiasl O Condo  ( Other
(8) lactuded iteme. Unless excluded below, this sale shall include il fixtures and aay of the items shown in Section A if presendy attached to the propenty.
The following personal property shall also be included in this sale and coaveyed ur\der sepacate Bill of Sale with wamantes 8s to tte: ALLL /’{15(,.«/4
PLOPEATY Lot y AT $epTreT [ROlfaty,
() Excluded items. The following items ace speaﬁculty excluded from this sale: /(/ﬂ’"z

- -

(c) CONNECTIONS, UTILITIES AND OTHER RIGHTS. Sefler represants that the property nicludes the follawing tmprovements in the purchase p'noe:

jpub(uc sewer d coanected . _Xwe(( connected (other R electricity ﬂ connected

'<(septic tank /chonnecxed irigatnon water/ secondary system Xingress & egress by pavate essement

Sether sanitary system) . M . # of shares _ Company: ' j@Ddedicated road | Opaved Yy ""‘
blic water Bconnected ATV anteana master'antenna Oprewiced ~  (Dcurb aad gutter -

%‘r‘ivaze water Mconnected - .. ﬁnamml gas nected . . Qlother aghts

() Survey. A ceadied survey Kshall be fumisRet arthe expenseofdEasl e § 2., opeoerto dosing, (8 shall- act be- furmstred

- (6) Buyec lnspection Buyer has made a visual inspection of the proparty-and subject to Section 1 (¢} above and 6-befow, Bccepts it in Tts present physica

condion, except

- - - - /" - -
- 7 /7 ——
2. PURCHASE PRICE AND FINANCING. The wotal purchase pnce for the property &-/4;7 ﬁé@«éf{/é’ 7Z/—<—‘-<:’/-/
———— o< -
—————Dollars ($ 52707 Ooo ) which shall be pad as follows

A[,_Q,_QZQ_ which represents the aforedescnbed EARNEST MONEY DEPOSIT -

O 2L cepresentng the approximate balance of CASH DOWN PAYMENT at dosing.

—_— a4 sepresentng the approximate balance of an exssung morgage. trust deed note, rea!l estate contract or other encumbrance to be assumex
by buyer, which obligation bears (aterest at % per aanum with monthly payments of $
whch include  Oprinapal, Umterest.‘ Otaxes. Ounsurance, Ocondo fees Oother

__L representng the approxumate balance of an sddmanal exsung mongsage, tust deed note. res! estste contract or other encumbrances 0 b

- sssumed by Buyer, which obligation bears unterest at -
- which indude  Ppancipal -Ointerest.. Otaxes: Ouasurance:. Jcondo fees- DOother

_L___;L cepresentng balance f any, including proceeds fromeanew = (ocan to be pad s follows.

Wgééﬁ’ omer B Porw FCCs/77~Cs Boyspg 70 D5 Posi7 4o Fopiirodi
; — i Bl =/z1=2 Ao - LS Lt PALLE [ a(//;ggp:f;édf,d’/t/o/" SO LYy (FLoss~
o0, Eoexw£8 HAS 7755 Or7+2 T EXIS D T --;CF:?( é/_.ofx/(
__.7..____0 O] TotaL KURC/P?SE?;SE Lo L A ADLIFrrmet L é;:;' oo oe

¥ per anaum with monthly payments-of §

tf Buyer (s required 10 8ssome 2a underiying obligatuon and/oc obtaut outside financing, Buyer agrees to use best efforts to assume and/or procure same and
»r ts made subject 10 Buyer qualifnning for and lendiag instiartion granung sad essumpton and/or finaaang. Buyer agrees to make applicauon withia

rs after Seller s acceptance of this Agreement, 10 assume the underlying obligation and/or abtain the new financing &1 8a nterest rate not Lo excesd
deys strer Seller s acceptance of this Agreémem-th«s Agreement shail be voiczs

s

Juyer does no~ quality for the assumpuon and/or finsnang within

the opuon of the Buyer or Sejjec upon writen notice
Seller agrees 10 pay $ v 1owards Buyer s towal inancing and closing costs, «ciuding but not kmaed to foan discount ponts

ffoh o Lnrasmant imimiiac tha accamnnan af an axi<tina laan ac oblioation on the property Sectoa £ shalt apply -


http://pr.ce

“e41ate TAAUSICL vvertan s v o -re - R e T . A A X ) .
A7 sdtiect to encumbrances ack exceptions n Necein, evidenced byﬂa cucreat polcy of utle in- e in the amouat of purchase price A an abstract

Adrought curcent, with an sttomey’s opinion (Se  ction H). AN

. (NSPECTION OF TITLE. tn accordance with Section G, Buyer shall have the opportunity to inspect the tile to the subtect pcﬁm prior 10 closing
shall take title subject 10 Bay existing restrictive coveaants, includiag condominium restrictions (CC & R’s). Buyer O has X has not reviewed 20y condo-
m CC & R’s peior 10 sigaing this Agreement.

S Duys fLIOZ To (uos,ip8

_VESTING OF T(TLE. _ Title shall vest i Buyer as foliows: _ £S5 DsREET e p

L
SELLER WARRANTIES. * I addition t6 wacraities codained in Sectiod C, the following items are also warranted: w e 5 -

tions o the above and Section C shall be limited o the following: Aol - -

. - ;- Y IR . M
.. 3 ’ Y. - . K SN .‘ \ 4 . -

SPECTAL CONS(DERA’HONS}ND CONTI!\;GENCIES. This offer is made subject 1o the following special conditions and/or contingencies which must
istied pior 1o closing: g re— -
isfied prior Lo closing: L~ /AV - - —

T B T : Lo DAYS FEOw; ACCEFTA~CE By SELLS R

CLOSING OF SALE " This Agreerfient sHall be closed on or before __—— P 3t a reasonsble location W be designated by
. subject 10 Section Q. Upon demand. Buyer shall deposit with the Escrow Closing Office all documents necessary to complete the pucchase in accordance
his Agreement. Procations set focth in Section R, shall.be made-es of Qdaw of possession- i date of closingdd other Fae
). POSSESSION. Seller shall deliver pomiion 10 Buyer on C/‘ P AL . ualess extended by written uqreemen.t”of parucs R

). GENERAL PROVISIONS. Unless otherwise indicated sbove, the General Provision Sections oa the reverse side fheceof are mncorporated into this

xment by refecence. : Tt Co . . M - T -

1. AGREEMENT TO PURCHASE AND TIME LIMIT FOR ACCEPTANCE.  Buyer offers to purchase the property on the abave terms and conditions. Seller

have. until _4:'22__ (5&& P < 7 .18 . 10 accept this offer. Unless accepted, this offer shall lapse and the Agent shall ceturn the
0 =

87

— =
—~z .- K - IS - ce . - .- ¢ . -

Signature of Buyer Oate

“ e e - < o

@t

XKONE T ) i _ )
'CEPTANCE OF OFFER.TO PURCHASE: Seflar hereby-ACCEPTS the focegoing offer on the terms and conditions specified above. -

~

JECTION. Selter hereby REJECTS the foregoing offer. . ..
JUNTER-OFFER. Seller hereby sccepts the foregoing offec- SUBJECT.TO the exceptions oc modifications as specified below o¢ in m; attached Addendum, and
ssents said.COUNTER-OFFER for Buyer's acceptance.-Buyer shall.have untl __M_ (A.M. T . 3-2. .18 g7 10 accept the.terms
ecified below. 4 v . . - ts

o donst et Ay b€ TC0H00 T vl Al dos,we s Erope Ko seld Cars

" 7 < 7 R - = 7 "
A gty A cons <’r‘—rjvs;/ el ua—f’}x.;é: Ao Copon  [Popoan:

Z < ter—1 FA‘“‘hﬁ1') It Ao, /‘/]6)'&./&(} 741"\ 17«"‘".d“j/>""c///°/
2.25-57 VT 5(1‘«4/-#//«—?_ Ecopl s<n uLu—-Z Gt K T BT it [y Pl v adin 3 e

o =~

y 2022 (s . 4 X (=2 .
S«gnature of Seller” 12 Signature of Seller

CK ONE: . - - :

uyer accepts the counter offer ) . )

uyer acoept's with modificanons o atached .

s Jtos -2 27

e 2730  (amem

Signature of Buyer -- - Swnatre of Buyer

COMMISSION. . The undecsigned hereby agrees o paylt'n' . (—éfw;yo T - /-';»w R - - (Erokerace
>mmission of /=< 74 [ "\77/ A~ [ - as consideraton for the efforts in procunag 8 buyer. |

‘—_rif Xe;.;.‘.'o'(/ /:/\,”37g . . )

-~ (/-/J“IA/-’ 4 —Z‘ - Z'/’(—VL 7

nature of er _ { i Dzt Signature of Seltec Dat

OOCUMENT RECEIPT
State Law requices Broker 10 fumish Buyer and Seller with copres of this.Agreement bearing all signatures. (One of the following alternstrves must therefor

—omplezed).
A acknowledge receipt of a final copy of the foregoing Agreenrent bearing all signatures: :
NATURE OF SELLER - ce * SIGNATURE OF BUXER

- Date

Date

B’ M necsonalty caused a final coov ‘of the forecona Agreement bearing all signatuces 1 be maied on - - . 1¢ t




AUTHORITY OF SIGNATORS. [f Buyer or Seller & 8 cocpocation, pannership, trust, estate, oc other entity, the person executing this Agreement on its
vacraats his o her authority to do $0 and to bind Buyer or Seller.

COMPLETE AGREEMENT — NO VERBAL AGREEMENTS. This instrument constitutes the entire Agreement between the parties and Supersedes and
any and il paor negotations, representations, wamaanties, uaderstandings oc agreements between the parties. There are no verbal agreements which modify
t this agreement. This Agreement cannot be changed except by mutual written agreement of the parties.

COUNTER OFFERS. Any counter offer made by Seller or Buyer shafl be in writing and. i sttached hereto. shall incorporate all the provisions of this
eat not expressly modified or e!dudgd thereig; -

DEFAULT/INTERPLEADER AND ATTORNEY'S FEES. (n the event of default by Buyer, Seller may elect to either retain the eamest money as liquidated
's Oc 10 institute suit 10 enforce aay rights of Seller. la the event of defautt by Seller, or if this sale fails to close because of the nonsatistaction of aay
condition or contingency to which the sale is subject pursuant to this Agreement (other than by virtue of any default by Buyer). the eamest money deposit
: returned to Buyer. Both pacties sgree that should either party default in any of the covenants or agreements herein conuined. the defaulting party shall
costs sad expenses, including 8 reasonable attomey’s (ee, which may acise or sccrue from enforcing or terminating this Agreement. of in pursuing any
' provided hereunder or by applicable law, whether such remedy is pursued by filing suit or otherwise. n the event the principal broker holding the eamest
deposit is required to file an interpleader action in court to resolve a dispute over the earnest money deposit referred 1o herein, the Buyer and Seller
te the principal broker to draw from the earnest money deposit an amount necessary 1o advance the costs of bringing the interpleader action. The amount
1sit remaining after advancing those costs shall be interpleaded into court in accordance with state law. The Buyer and Seller further agree that the defautting
Jal{ pay the court costs and reasonable attorney’s fees incurred by the principal broker in bringing such sction.

ABROGATION. Execution of a final real estate contract, if any, shall abrogate this Agresment.

RISK OF LOSS. Al risk of toss or damage 10 the property shall be bome by the Seller until closing. In the event there is loss or damage to0 the property
n the date hereof and the date of dosing. by reason of fice, vandalism, flood. earthquake, or acts of God. and the cost to repair such damage shall exceed
reent (10%) of the purchase price of the property, Buyer may, at his option either proceed with this transaction  Seller agrees in writing o repair or
: damaged property prior to closing, of declare this Agreement null and void. If damage 10 property is less than ten percent (10%) of the purchase pece
dler agrees in writing w0 repair or replace and does actually repaic and replace damaged property prior 1o closing, this transaction shall proceed as agreed.

TIME 1S OF ESSENCE—-UNAVOIDABLE DELAY. [a the event that this sale cannot be closed by the date provided herein due to iaterrugtion of transport,
, fire, flood, extreme weather, governmental regulations. acts of God. or similar occurrences beyond the control of Buyer or Selier, then the dlosing date shall
ended seven (7) days beyond cessation of such coadition. but in no event more than thirty (30) days beyoad the closing date provided herein. Theceafter,
; of the essence. This provision relates oaly to the extension of closing date. “"Closing™ shall mean the date on which all necessary instruments are signed
slivered by all parties 10 the transaction. ’

CLOSING COSTS. Seller and Buyer shall each pay one-half (1/2) of the escrow closing fee, unless otherwise required by the {ending institution. Costs
viding title insucance or an abstract brought current shall be paid by Seller. Taxes and assessments for the current year, insurance, if acceptable to the Buyer,
and interest on essumed obligations shall be procated as set forth in Section 8. Uneamed deposits on lenancies and remaining mortgage or other reserves
re assigned 10 Buyer st closing.

REAL PROPERTY CONVEYANCING. If this agreement is for conveyance of fee title, title shall be conveyed by warranty deed free of defects other than
excepted herein. If this Agceement is for sale or transfer of a Seller’s interest under an existing real estate contract, Seller may transfer by either (3) special
1ty deed. containing Seller’s assignment of said contract in form sufficient to convey after acquired title or (b} by a3 new real estate contract incorporating the
xisting ceal estate coatract therein.

AGENCY DISCLOSURE. Selling Brokerage may have entered into an agreement 10 represent the Selier.

BROKERAGE. For purposes of this Agreement, any references to the term ~“Brokerage™ shall mean the respective listing or sefling real estate office.

DAYS. For purposes of this Agreement, any references 1o the temm “"days’” shall mean business or working days exclusive of lega! holidays.

£ FOUR OF A FOUR PAGE FORM. THIS FORM HAS BEEN APPROVED BY THE UTAH REAL ESTATE COMMISSION



A DENDUM/COUNTER OFFE.
TO EARNEST MONEY SALES AGREEMENT

Ttus ADDENDUM/COUNTER OFFER constitutes (X) a COUNTEROFFER ( ) an ADDENDUM to that EARNEST MONEY

SALES AGREEMENT (THE AGREEMENT) dated the _2Y gay o Eeloruney, 1987 vetween Wtlinm

Q KPUP Vi —c as buyer(s).and Eﬂ.ﬁﬁwﬁ@ﬁmmA: selter(s).

covering real prooeny described as {olows:

320 We<t Snosa's Lnns
SUmmi (bnuni-_\ﬁ Utnh

The (ollowing terms are hereby incorporated as part of THE AGREEMENT:

~ - -

ge\lZa)
hu Sellec, WEN 7% intecest only poyments
Ot;Drtfr(\/de balnnee AdUs (o -pull Q moﬂthﬂg"m

‘ ) £
—pny-off of thie nale. lonadees dn be one perrgatof

Morkqage Amewnk plus regulne closing Cost s

All other terms of THE AGREEMENT shall remain the same_ﬂSeller/':aQ Buyer shall have until __5_4‘_@_ (At /P.M))

{ i‘ )( St @) b e 19@1 10 accept the terms specified above. Ualess so accepted this Addendum shall apse

Date M&IJQ&L_ Signature of (X) Seller () Buyer

Time Hee) (At P M) EMNT, Seen, 7L/ 24| ﬁl‘?

ACCEPTANCE .COUNTER OFFER REJECTION
Check One
(}6 { hereby ACCEFT the foregoing on the terms specified above
) thereby ACCEFT the foregeing SUBJECT TO the exceptions shown on the atiacheC Agoengdum

N flrpch-2. g7~ [LLS
Sigratur

3 . Signature Dete Time
( ) {hereby reject the forego - (Inutals)

DOCUMENT RECEIPT
9() T acknowlecge recept of a {inal copy of the foregoing bearing alt signatures

l:{/{ZZ,«aa !Z Q’ 12‘1«-’ /’wl A ]

Signature of Buyed(s) 1 | Date S«gnatuce of Seliet(si Date
( )}  personally czusec a {

at copy o( 1he 1oreqoinQ bearing appropreate signatures 10 be maded on u/ qu'_,*z:

7. by Cemhec t4ad 2nd return cecerpt attached hereto to the (X)) Setter () Buyer

- ettt 0PSO . = ] T D s
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FILED

IN THE UTAH COURT OF APPEALS JAN - 51390
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Sk ol e Coun

William R. Kelley, Jr., (Court of Appesis

OPINION
(Not For Publication)

Plaintiff and Respondent,

v.
Case No. 880534-CA
Leucadia Financial Corporation,
a Delaware corporation,

N N o N N NP NP N

Defendant and Appellant.

Third District Court, Summit County
The Honorable Pat B. Brian

Attorneys: John A. Snow and Kathryn H. Snedaker, Salt Lake
City., for Appellant
David R. Olsen, Charles P. Sampson, and Claudia F.
Berry, Salt Lake City, for Respondent

Before Judges Davidson, Bench, and Jackson.
JACKSON, Judge:

Leucadia Financial Corporation (Leucadia)l appeals a
summary judgment decree of specific performance requiring it to
convey real property to respondent (Kelley) pursuant to a sales
agreement. The lower court reserved Kelley's damages as an
issue to be tried, but the parties settled that issue out of
court prior to the asppeal. We reverse.

The issues we must decide are (1) whether the parties"
sales agreement provides remedies to Kelley if Leucadia is
unable to convey marketable title, and (2) whether those
remedies require conveyance by Leucadia if title is not
marketable.

1. During the proceedings below, Leucadia succeeded to the
interest of the original seller, First Security Mortgage
Company. For simplicity, we will refer to Leucadia as the
seller.



The property contemplated by the parties in their sales
agreement was not surveyed until after the parties executed
that agreement. The survey revealed that Leucadia‘s property
description did not include certain acreage containing a
stream, a pond, and a spring, all of which the parties had
believed to be part of their agreement. Leucadia was unable to
resolve the land description problem by negotiating with the
adjoining property owner. Thereafter, Leucadia initiated
litigation against the adjoining owner and then decided it was
not worth prosecuting. While Leucadia was trying to clear
title to the disputed land and water rights, the parties in the
instant action extended their closing date. Later, each of the
parties maneuvered to obtain remedies which each believed to
flow from their contract.

Leucadia offered to convey title subject to the defects
or to return Kelley's earnest money deposit. Kelley tendered a
portion of the agreed purchase price and insisted that Leucadia
clear title and then convey the property. Simultaneously,
Kelley filed suit for (1) a declaratory judgment of the
parties' rights under the terms of the contract, and (2)
specific performance pursuant to the contract terms, as
declared.

The lower court implicitly interpreted the contract as
not providing an agreed remedy in the event Leucadia could not
convey clear and marketable title to all the property.
Judgment was entered for an equitable remedy, i.e., specific
performance, with an abatement of the purchase price to
follow. Thus, the lower court interpreted the parties*
agreement as a matter of law, not determined by extrinsic
evidence of intent. We accord that construction no particular
weight and review the determination under a correctness
standard. See Kimball v, Campbell, 699 P.2d 714, 716 (Utah
1985). Whether ambiguity exists in a contract is also a
question of law. Faulkner v. Farnsworth, 665 P.2d 1292, 1293°
(Utah 1983). "We find, &8s r matter of law, no ambiguity in the
agreement concerning the rights and remedies of the parties in
the event title was found to be defective and unmarketable.

A cardinal principle of contract law is that, in the
absence of fraud or mutual mistake, a clear and unambiguous
contract must be enforced according to its terms. Fast v.
Rahan, 206 Kan. 682, 481 P.2d 958, 961 (1971). The terms of
the contract, where clear and unambiguous, are conclusive.
Goodman v, Newzona Inv, Co,, 101 Ariz. 470, 421 P.24d 318, 320
(1966). The first source of inquiry is the written document



itself. w i v
Corp.. 740 P.2d 1357, 1359 (Utah Ct. App. 1987). Thus, we turn
to the terms to which these parties agreed.

.Leucadia agreed "to furnish good and marketable title to
the property,” subject to encumbrances and exceptions noted in
the contract. Paragraph G (Title Inspection) of the agreement
provided a title inspection procedure prior to closing,
including how the parties would deal with any title defect that
appeared: *If said defect is not curable through an escrow
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