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IN THE UTAH SUPREME COURT

e — —

YOUNG LIVING ESSENTIAL OILS,
LC, a Utah limited liability company,

Plaintiff / Appellee / Respondent, BRIEF OF RESPONDENT
V.

CARLOS MARIN,
Case No. 20090875-SC

Defendant / Appellant / Petitioner.

BRIEF OF RESPONDENT
I. JU-R—I—Si)—I;?:l‘ION

The Court has jurisdiction pursuant to the 29 January 2010 Order granting the
Petition for Writ of Certiorari filed by Petitioner. Utah Code Ann. § 78A-3-102(5); Utah
R. App. P. 51.

II. NATURE OF THE CASE

This Court granted review of a 24 September 2009 opinion of the Utah Court of
Appeals affirming a 26 March 2008 Order of the Fourth District Court (Judge Samuel
McVey) granting the motion for partial summary judgment filed by Respondent Young
Living Essential Oils, LC (R. 451-462), and the trial court’s 12 June 2008 Final Judgment

in favor of Respondent Young Living awarding damages and attorney fees (R. 500-505,

563-565).



III. STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW

1. Can the covenant of good faith and fair dealing be used to add new terms
to an expressly integrated written agreement? Can the covenant of good faith and
fair dealing circumvent the parol evidence rule?' This Court reviews questions of law
for correctness, giving no deference to the trial court. State v. Pena, 869 P.2d 932, 935
(Utah 1994). This Court reviews the factual determination that an agreement is
integrated under a clearly erroneous standard. Tangren Famly Trust v. Tangren, 2008 UT
20 9 11, 182 P.3d 326, 329 (Utah 2008).

2. Are attorney fees issues preserved for appeal where the losing party fails
to timely object?”> “To preserve an issue for appeal, the appellant must have raised ‘a
timely and specific objection’ before the trial court. We will not address an issue if it is
not preserved or if the appellant has not established other grounds for seeking review.”
HUF. v. WP.W.  P3d _, 2009, WL 304711 (Utah 2009) (quoting State v. Low,
2008 UT 58, 9 17, 19, 192 P.3d 867, 880 (Utah 2008) (emphasis added) (Copy at

Addendum 1).

! Pursuant to Rule 51(b)(4), Utah Rules of Appellate Procedure, Respondent believes this
statement of the issues was presented or is “fairly included” in the petition for certiorari
(Petition § 1 at 1), and in the issue ordered by the Court for review, to wit: “Whether the
court of appeals erred in its assessment of Petitioner’s argument that Respondent
breached the covenant of good faith and fair dealing.”

2 Pursuant to Rule 51(b)(4), Utah Rules of Appellate Procedure, Respondent believes this
statement of the issue was presented or is “fairly included” in the petition for certiorari
(Petition 9 2 at 1), and in the issue ordered by the Court for review, to wit: “Whether the
court of appeals erred in affirming the district court’s award of attorney fees.”



Assuming the issue has been preserved, “[t]he standard of review on appeal of [the

amount of] a trial court's award of attorney fees is patent error or clear abuse of

discretion.” Kendall Insurance, Inc. v. R & R Group, Inc., 189 P.3d 114, 4 12 at 118

(Utah App. 2008) (citing Jensen v. Sawyers, 2005 UT 81, 9 127, 130 P.2d 325, 328 (Utah

2005) (alteration in original) (quoting Valcarce v. Fitzgerald, 961 P.2d 305, 316 (Utah

1998)).

IV. DETERMINATIVE RULES

Summary Judgment - Rule 56(c), Utah Rules of Civil Procedure:

(c) Motion and proceedings thereon. The motion, memoranda and
affidavits shall be in accordance with Rule 7. The judgment sought
shall be rendered if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be rendered on
the issue of liability alone although there is a genuine issue as to the
amount of damages.

Preservation — Rule 7(f)(2), Utah Rules of Civil Procedure:

(£)(2) Unless the court approves the proposed order submitted with
an initial memorandum, or unless otherwise directed by the court,
the prevailing party shall, within fifteen days after the court’s
decision, serve upon the other parties a proposed order in conformity
with the court’s decision. Objections to the proposed order shall be
filed within five days after service. The party preparing the order
shall file the proposed order upon being served with an objection or
upon expiration of the time to object.

V. STATEMENT OF THE CASE

On 26 July 2006, Plaintiff/Respondent Young Living Essential Oils, LC, a Utah

limited

liability company (“Young Living”), filed its complaint

against



Defendant/Petitioner Carlos Marin (“Marin”), for breach of contract, unjust enrichment,
quantum meruit, fraud, breach of implied covenant of good faith and fair dealing, and
negligent misrepresentation in the Fourth District Court. (R. 1-23).

On 18 December 2006, Marin filed his Amended Answer. (R. 52-63).

On 21 March 2007, Young Living filed its Motion for Partial Summary Judgment
(Breach of Contract Claim) (R. 74) with a supporting Memorandum and accompanying
affidavits (R. 69-72, 75-105). On 4 April 2007, Marin filed his Response to Motion for
Partial Summary Judgment and Counter-Motion for Partial Summary Judgment (R. 110-
119), with a supporting affidavit (R. 120-127). On 13 August 2007, Young Living filed
its Reply and Opposition to Defendant’s Counter-Motion for Partial Summary Judgment
(R. 130-170; see also Errata at R. 308-311), with supporting affidavits and declarations
(R. 171-287). On 27 August 2007, Marin filed his Reply (R. 293-295).

At a 1 October 2007 hearing on the motions, the trial court (Judge Samuel
McVey) granted Young Living’s motion for partial summary judgment on its contract
claim and denied Marin’s cross-motion for partial summary judgment. (R. 312). On 26
March 2008, the trial court signed the Order granting Young Living’s motion for partial
summary judgment and denying Marin’s cross-motion for partial summary judgment (R.
451-462).

On 27 May 2008, Young Living filed a motion to voluntarily dismiss its remaining
claims against Marin, filed its affidavit of attorney’s fees and costs (R. 463-495), and

submitted a proposed Final Judgment (R. 503-505).



On 11 June 2008, Marin filed an Objection to Plaintiff’s Proposed Final Judgment
and Fee Affidavit (R. 496-499).

On 12 June 2008, the trial court entered the Order dismissing Young Living’s
remaining claims (R. 500-502) and entered its Final Judgment (R. 503-505).

On 14 July 2008, Marin filed his Notice of Appeal (R. 513-514).

On 24 September 2009, without hearing oral argument and in an unpublished
memorandum decision (Addendum 2), the Utah Court of Appeals affirmed the trial
court’s judgment. Quoting this Court’s opinion in Oakwood Village LLC v. Albertsons,
Inc., the court of appeals held that, “‘[w]hile a covenant of good faith and fair dealing
inheres in almost every contract, ... this covenant cannot be read to establish new,

9393

independent rights or duties. Since “no obligation regarding marketing tools was
made a part of the written agreement,” the court of appeals rejected “Marin’s argument
that the implied covenant of good faith and fair dealing can be used to incorporate
extrinsic evidence of a contemporaneous oral agreement, where the parties’ [written]
agreement was integrated.”

The court of appeals also held that because Marin had failed to timely file an

objection, he had not preserved the attorney fees issue for appeal.5

* Addendum 2 at 3, quoting Oakwood Village LLC v. Albertsons, Inc., 2004 UT 101,
45, 104 P.3d 1225, 1239 (Utah 2004).

‘1d

3 1d. at 3-4.



On 26 October 2009, Marin filed a Petition for Writ of Certiorari. On 29 January
2010, this Court granted the petition.

VI. STATEMENT OF FACTS

The following undisputed facts are taken verbatim from the district court’s 26
March 2008 Order (R. 462-458) except that, pursuant to Rule 24(d), Utah Rules of
Appellate Procedure, “Young Living” replaces “Plaintiff,” and ‘“Marin” replaces
“Defendant” here. The “Facts” outlined in paragraphs 12-20 of Petitioner’s brief (Pet.
Br. at 6-9) were rejected by the trial court and court of appeals (and were contradicted by
Young Living’s submissions at the trial court — see R. 171-287).

A.  Valid Contract

1. After negotiations, Plaintiff Young Living Essential Oils, LC (“’Young Living”)
a Utah corporation, ultimately executed a written agreement (“Agreement”) with
Defendant Carlos Marin (“Marin”) on 12 January 2005.

2. In their Agreement, Marin expressly represented and warranted that he had
“significant experience as a Distributor/Leader,” had “numerous contacts with potential
Distributor/Leaders” whom he could “bring to the Company and sign as new distributors
with the Company,” and had “successful, favorable experience in providing Services
such as the duties as contemplated herein.”

3. Paragraph 18, the last paragraph of their Agreement directly above the

signature blocks, is labeled “Entire Agreement” (underline in original) and states in part:

“there are no representations, warranties, or other agreements between the Parties in

connection with the subject matter hereof except as specifically set forth herein.”



B. Young Living’s Obligations

4. Under paragraph 4 of their Agreement, Young Living agreed to pay Marin
advance payments of

$25,000 on execution of the Agreement (12 January 2005);

$25,000 on 15 February 2005;

$25,000 on 15 March 2005, and

$25,000 on 15 April 2005.

5. According to their Agreement, these advances and other specified performance
bonuses were to help Marin devote “all his time and attention into [sic] recruiting
additional distributors underneath him and training them” and were expressly intended
“to entice [Marin] to quickly build an organization by devoting the necessary time to it.
Also, [they] will provide him with a quick resource of cash to build the business.”

6. Under paragraphs 4 and 4.1, these advanced amounts were to be offset by any
payments due Marin for commissions and “Fast Cash” bonuses.

7. Under paragraph 4.3, Young Living gave Marin a product credit of $5,000 for
January 2005, and $5,000 for February 2005 “to be used for samples in attracting new
Distributor/Leaders.”

C. Marin’s Obligations
8. Under paragraph 3.3 of their Agreement, Marin agreed to “devote his full time

and attention to recruiting new Distributor/Leaders” to sell Young Living’s products.



9. Under paragraph 3.4 of their Agreement, Marin agreed that he would meet the
following performance guarantees of cumulative “auto ship” sales volume by the
specified dates:

$5,000 by 15 February 2005;

$30,000 by 15 March 2005;

$100,000 by 15 April 2005;

$300,000 by 15 May 2005;

$600,000 by 15 June 2005, and

$900,000 by 15 July 2005.

10. Paragraph 6.1 of their Agreement provides for Marin’s payment of Young
Living’s “loss and damage” and “legal fees” arising from “contravention ... of any of the
terms and conditions imposed on [Marin] pursuant to this Agreement.”

D. Young Living’s Performance and Marin’s Breach

11. On 12 January 2005, in connection with the execution of their Agreement,
Young Living paid Marin a $25,000 advance.

12. On 15 February 2005, Marin met his $5,000 cumulative “auto ship” sales
volume performance guarantee under paragraph 3.4 of his Agreement.

13. Accordingly, on 15 February 2005, Young Living paid Marin another
$25,000 advance.

14. On 15 March 2005, Marin had failed to meet his $30,000 cumulative “auto

ship” sales volume performance guarantee under paragraph 3.4 of his Agreement.



15. On 15 March 2005, Young Living paid Marin another $15,000 advance based
on Marin’s representation that he would meet his 15 March 2005 performance guarantee
of $30,000 in cumulative sales volume by 15 April 2005.

16. On 15 April 2005, Marin had failed to meet his 15 March 2005 $30,000 (let
alone his 15 April 2005 $100,000) cumulative “auto ship” sales volume performance
guarantee under paragraph 3.4 of his Agreement.

17. Through June 2006, Marin had generated a grand total of less than $36,000 in
cumulative “auto ship” sales volume.

E. Damages

18. Young Living paid Marin $65,000.00 in advances.

19. In 2005 and 2006, Marin earned a total of $3,637.57 in commissions from
Young Living.

20. Marin never earned “Fast Cash” bonus payments.

21. Paragraph 4 of the Agreement states that the “monies advanced to [Marin]
will be offset by any payments due [Marin] under the Fast Cash Program as calculated
below. Also, these payments will be offset by any commission payments due [Marin]
each month as calculated by the standard commission payout plan. . . . If any of the
advanced amounts are not repaid by the commission payouts or Fast Cash at the end of
the guaranteed payments, these amounts will be deducted from any future commission

payout . ...”



VII. SUMMARY OF ARGUMENT

A. Summary judgment. This case involves an expressly integrated written
agreement. Marin argues that, based on his affidavit submitted in response to Young
Living’s motion, his admitted failure to meet agreed-upon performance guarantees was
excused because of Young Living’s prior breach of the implied covenant of good faith
and fair dealing by failing to provide “marketing tools” by a purported deadline. As a
result, Marin argues, this Court should reverse the court of appeals’ opinion affirming the
trial court’s judgment in favor of Young Living on its breach of contract claim.

Marin makes two supporting arguments:

(1) He claims he is not attempting through his affidavit to impose new,
independent duties into the parties’ Agreement; and

(2) He claims the parol evidence rule is not implicated by his affidavit because the
implied covenant of good faith and fair dealing is a part of every contract. Petitioner’s
Brief (“Pet. Br.”) 13-22. |

Marin’s arguments are without merit:

Marin did not offer his affidavit as evidence of the parties’ “course of dealing”
under the implied covenant of good faith and fair dealing, but as extrinsic evidence of an
additional term.

Marin’s affidavit thus implicates the parol evidence rule. While the implied
covenant of good faith and fair dealing is a part of every contract, it may not be used to
establish “new, independent duties” outside the parties’ written agreement. Marin’s

reliance on the implied covenant is therefore misplaced. Marin’s argument also ignores

10



the undisputed fact that the parties’ Agreement contained a clear integration clause. The
court of appeals was thus correct in concluding that under both the parol evidence rule
and the covenant of good faith and fair dealing the trial court properly excluded Marin’s
affidavit from consideration in granting Young Living’s motion for summary judgment.

B. Attorney fees. Marin argues that because the trial court’s award of attorney
fees was unconscionable and plainly erroneous, the court ofl appeals improperly held that
Marin’s objection to the award was untimely and he had therefore failed to preserve the
issue for appeal.

The court of appeals was correct in concluding that Marin failed to preserve the
attorney fees issue for appeal. Young Living agrees that it is not entitled to recover
attorney fees related to its tort and other non-contract claims, and in connection with
issues on which it did not prevail.®

VIII. ARGUMENT
A. THE COURT OF APPEALS CORRECTLY CONCLUDED THAT, UNDER

EITHER THE IMPLIED COVENANT OF GOOD FAITH AND FAIR

DEALING OR THE PAROL EVIDENCE RULE, MARIN’S AFFIDAVIT

WAS NOT ADMISSIBLE IN SUMMARY JUDGMENT TO ADD A NEW

TERM TO THE PARTIES’ EXPRESSLY INTEGRATED WRITTEN

AGREEMENT

Marin claims Young Living’s prior material breach of its obligation of good faith

and fair dealing excused him from further performance under the parties’ Agreement.

trial court excluding $6,754.50 for work in connection with the additional claims in its

% If Young Living prevails on this appeal, it will submit a Evised affidavit of fees to the
oung Living does not prevail

complaint and issues on which it did not prevail below. If
on this appeal, the attorney fees issue will be moot.
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(Pet. Br. 10). As evidence of Young Living’s asserted breach, Marin submitted his
affidavit outlining purported conversations with “plaintiff” Young Living before he
signed the Agreement and with named individuals affiliated with Young Living after.
Marin contends that he offered his affidavit not for the purpose of proving “new,
independent rights or duties” or a “contemporaneous oral agreement,” but to show “the
parties’ purpose, intentions and [his] justified expectations.” (Pet. Br. 11).

Marin asserts his “justified expectation” was that Young Living would provide
him with “marketing tools” by a specific date. (Pet. Br. 10-11, 13-21). In his affidavit,
Marin asserted:

In order to induce me to enter in to the Agreement, plaintiff [Young Living]

represented to me that it was nearing completion of a new mainstream

marketing website, recruiting DVD, audio CD, and other marketing
materials (hereinafter referred to as the “marketing tools”). It was clearly
understood by both plaintiff and myself that these marketing tools would be
absolutely necessary for me to be able to meet my performance guarantees

under the Agreement and it was represented to me that they would be

available for use by February 1, 2005.

(Affidavit of Carlos Marin, dated 1 April 2007 (“Marin Affidavit”), paragraph 4; copy
attached as Addendum 3).’

Marin’s reliance on the covenant of good faith and fair dealing in support of the

admissibility of his affidavit is misplaced for at least three reasons:

7 Marin has never identified the individual (or individuals) who purportedly made these
representations, has not identified where or when they made, except to assert that it was
prior to his signing the Agreement, and has not further described what “other marketing
materials” means. Implicitly acknowledging that his assertions lack the required
particularly, Marin has never claimed fraudulent inducement or fraud in connection with
his entering the Agreement.
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1. No evidence of “a course of dealing.” Marin’s affidavit provides no evidence
of “a course of dealing” with Young Living that could have justified his expectation that
he would receive “marketing tools” by a specified deadline; indeed, the signed
Agreement was their first contract and began the “course of dealing” between these two
parties (see, e.g., Marin Affidavit § 3; Agreement [R. 120-127]);.

2. Instead, extrinsic evidence of a new term. Evidence to show a prior oral
agreement about “marketing tools” and representations about when they would be ready
is not “course of dealing” evidence, it is extrinsic evidence of “new, independent rights
and duties” not contained in the parties’ subsequent, expressly-integrated written
Agreement; and

3. And a dispositive undisputed fact: a clear integration clause. The clear

integration clause directly over Marin’s signature in the Agreement® forecloses any

® The integration clause reads, in pertinent part:

Entire Agreement.

This Agreement constitutes the entire agreement between the Parties hereto
pertaining to the subject matter hereof and sup‘l,rsedes all prior and
contemporaneous agreements and understandings of] the Parties, and there
are no representations, warranties, or other agreements between the Parties
in connection with the subject matter hereof except as specifically set forth
herein. No supplement, modification, amendment, waiver or termination of
this Agreement shall be binding unless executed in writing and signed by
the Parties hereto. ...

IN WITNESS WHEREOF, the Parties have duly executed this Agreement
on the date first written above. ... [Signed] CARLOS MARIN

(R. 6, copy at Addendum 4). Marin has never even addressed, let alone disputed, this
clear integration clause. See R. 63 § 2 and 62  5; see also R. 118-119 99 1-2; Rule
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“justified expectation” that he could rely on any “prior agreements and understandings of
the Parties” or any other “representations ... except as specifically set forth” in the
parties” written Agreement. It also forecloses any “supplement, modification,
amendment, waiver or termination of this Agreement ... unless executed in writing and
signed by the Parties hereto.” Thus, to the extent Marin relies on this Court’s opinion in
Brown v. Moore, 973 P.2d 950 (Utah 1998), to extend the covenant of good faith and fair
dealing to include “express or implied obligations” or “representations” (Pet. Br. 17-19,
citing id. at 954-55), his signature directly below this clear integration clause forecloses
that in his case.

In sum, although Marin asserts he is relying on the covenant of good faith and fair
dealing, he has provided no evidence of any course of dealing on which he could
justifiably rely. The clear integration clause precludes any justified expectation by Marin
that a prior oral agreement or representation was or could be a part of the parties’ final
signed Agreement. Since Marin has never disputed or even addressed the integration
clause, the court of appeals’ conclusion that the parties’ Agreement was integrated was
not clearly erroneous. Because Marin’s affidavit seeks to add a new term to an expressly
integrated written agreement, the court of appeals correctly concluded that the parol

evidence rule and the covenant of good faith and fair dealing preclude its admission for

7(c)(3)(A) and (B), Utah R. Civ. P. (R. 6 4 18 (emphasis added); R. 101 § 3; R. 118-119
99 1-2; Rule 7(c)(3)(B), Utah R. Civ. P.; ¢f-R. 21 9 10-11, 14; R. 63 § 2 and 62 § 5).

? Thus, any statements in Marin’s affidavit about his purported conversations with Young

Living regarding “marketing tools” after he signed the Agreement could not supplement,
modify, or amend its terms.
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that purpose. Tangren Family Trust v. Tangren, 2008 UT 20 9§ 11, 182 P.3d 326, 330
(Utah 2008) (the parol evidence rule “operates, in the absence of fraud or other
invalidating causes, to exclude evidence of contemporaneous conversations,
representations, or statements offered for the purpose of varying or adding to the terms of
an integrated contract”); Oakwood Village LLC v. Albertsons, Inc., 2004 UT 101 9 45,
104 P.3d 1226, 1239 (Utah 2004) (“While a covenant of good faith and fair dealing
inheres in almost every contract, ... this covenant cannot be read to establish new,
independent rights or duties to which the parties did not agree”); Andalex Resources, Inc.
v. Myers, 871 P.2d 1041, 1048 (Utah App. 1994) (“the covenant of good faith and fair
dealing cannot be construed to establish new, independent rights or duties not agreed
upon by the parties™), citing Brehany v. Nordstrom, Inc., §12 P.2d 48, 55 (Utah 1991);
accord Brown v. Moore, 973 P.2d 950, 955 (“a contrary holding would ‘establish new,
independent rights or duties not agreed upon by the parties’”).

4. The Proper Legal Framework for Analysis.10

This case marks an intersection between a clear integration clause, the parol
evidence rule, the covenant of good faith and fair dealing, and summary judgment.
Marin seeks to extend the covenant of good faith and fair dealing so that extrinsic
evidence may be permitted to add an oral term to an expressly integrated written
agreement, or, at a minimum, to create a genuine issue of material fact in summary

judgment.

' For Young Living’s analysis of whether the trial court properly applied this proper
framework, see Young Living’s brief at the court of appealj at 15-19.
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Like the court of appeals, this Court could simply hold that, since it is undisputed
that the parties’ Agreement contained a clear integration clause, Marin’s affidavit is not
admissible to add new terms to the parties’ expressly integrated written agreement. But
this Court’s grant of certiorari review also creates an opportunity for the Court to reaffirm
its prior rulings on the following principles:

a. Contract interpretation is a question of law: “[I|nterpretation of a contract is
a question of law.” Dennis Dillon Oldsmobile, GMC v. Zdunich, 668 P.2d 557, 561
(Utah 1983), citing Morris v. Mountain States Tel. & Tel. Co., 658 P.2d 1199, 1200 (Utah
1983).

b. The threshold question: Is the agreement integrated? Before a trial court
can consider evidence outside the parties’ written agreement, it must consider whether
that agreement is integrated. Tangren Family Trust v. Tangren, 2008 UT 20 § 11, 182
P.3d 326, 330 (Utah 2008) (“[f]irst, the court must determine whether the agreement is
integrated”™), citing Hall v. Process Instruments & Control, 890 P.2d 1024, 1026-27 (Utah
1995) (this Court affirmed where trial judge excluded parol evidence offered to add terms
to a written agreement that was complete on its face), citing Union Bank v. Swenson, 707
P.2d 663, 665 (Utah 1985).

“To determine whether a writing is an integration, a court must determine whether
the parties adopted the writing ‘as the final and complete expression of their bargain.””
Id., quoting Bullfrog Marina, Inc. v. Lentz, 28 Utah 2d 261, 501 P.2d 266, 270 (Utah
1972) (emphasis added by id.). “‘[W]hen parties have reduced to writing what appears to

be a complete and certain agreement, it will be conclusively presumed, in the absence of
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fraud, that the writing contains the whole of the agreement between the parties.”” Id.
Integration clauses

“are routinely incorporated in agreements in order to signal to the courts

that the parties agree that the contract is to be considered completely

integrated. A completely integrated agreement mus} be interpreted on its

face, and thus the purpose and effect of including a merger clause is to

preclude the subsequent introduction of evidtnce of preliminary

negotiations or of side agreements in a proceeding in which a court
interprets the document.”
1d., quoting Ford v. Am. Express Fin. Advisors, Inc., 2004 UT 70, § 28, 98 P.3d 15, 25
(Utah 2004).

c. Whether a contract is integrated is a preliminary question of fact for
determination by the court that may be resolved in summary judgment: “Whether a
contract is integrated is a question of fact reviewed for clear-error.” Id. § 10 at 229 (citing
State v. Levin, 2006 UT 50, § 20, 144 P.3d 1096, 1103 (Utah 2006) (“an appellate court
reviews the trial court’s findings of fact for clear error”); Bullfrog Marina, Inc. v. Lentz,
28 Utah 2d 261, 501 P.2d 266, 270 (Utah 1972) (“the court/must determine as a question
of fact whether the parties did in fact adopt a particular writing or writings as the final
and complete expression of their bargain”); c¢f. AGI v. First Affiliated Securities, 912 F.2d
1238, 1245 (10™ Cir. 1990) (summary judgment affirmed where, under Utah law, trial
Jjudge refused to consider parol evidence of purported additional oral terms of expressly
integrated written agreement).

d. “If a contract is integrated, parol evidence is admissible only to clarify

ambiguous terms.” Tangren, 2008 UT 20, § 11, 182 P|3d at 330. Marin has never

claimed that the Agreement was ambiguous.
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e. “[Wjhether a contract is ambiguous is a question of law reviewed for
correctness.” Id., 4 10 at 229.

f. “If a contract is integrated, parol evidence ... is ‘not admissible to vary or
contradict the clear and unambiguous terms of the contract.’” Id, § 11 at 330,
quoting Hall v. Process Instruments & Control, 890 P.2d 1024, 1026 (Utah 1995)
(citations omitted). This holding is dispositive here.

g. “[I]n the face of a clear integration clause, extrinsic evidence of a separate
oral agreement is not admissible on the question of integration.” Id, 9 17 at 332.
This holding may be limited to the unique facts of the Tangren case: i.e., where the
parties offered extrinsic evidence of an oral agreement that the written agreement was
invalid or subject to a condition precedent. Id., § 16 at 331. See discussion under
sections 5 and 6 below.

h. “Extrinsic evidence is appropriately considered, even in the face of a clear
integration clause, where the contract is alleged to be a forgery, a joke, a sham,
lacking in consideration, or where a contract is voidable for fraud, duress, mistake,
or illegality.” Id, 9§ 15 at 330-31, citing Union Bank v. Swenson, 707 P.2d 663, 665
(Utah 1985); Restatement (Second) of Contracts § 214 cmt. c. None of these apply here
since Marin has limited his claim to the implied covenant of good faith and fair dealing.
See R. 63 92 and 62  5; see also R. 118-119 99 1-2; Rule 7(c)(3)(A) and (B), Utah R.
Civ. P. (R. 6 § 18 (emphasis added); R. 101 § 3; R. 118-119 9§ 1-2; Rule 7(c)(3)(B), Utah

R. Civ. P.; cf R.21 99 10-11, 14; R. 63 2 and 62  5).
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i. The covenant of good faith and fair dealing cannot be construed to add new
terms to a parties’ agreement. “While a covenant of good faith and fair dealing inheres
in almost every contract, ... this covenant cannot be read to establish new, independent
rights or duties to which the parties did not agree ex ante.” Qakwood Vill. LLC v.
Albertsons, Inc., 2004 UT 101, § 45, 104 P.2d 1226, 1239 (Utah 2004); “[T]he covenant
of good faith and fair dealing cannot be construed to establish new, independent rights or
duties not agreed upon by the parties.” Andalex Resources, Inc. v. Myers, 871 P.2d 1041,
1048 (Utah App. 1994), citing Brehany v. Nordstrom, Inc., 812 P.2d 48, 55 (Utah 1991);
accord Brown, 973 P.2d at 955 (“a contrary holding would ‘establish new, independent
rights or duties not agreed upon by the parties’”). In tandem with the parol evidence rule,
this holding is dispositive here.

J- “[T]he degree to which a party to a contract may invoke the protections of
the covenant [of good faith and fair dealing] turns on the extent to which the
contracting parties have defined their expectations and imposed limitations on the
exercise of discretion through express contract terms.” Smith v. Grand Canyon
Expeditions, 2003 UT 57, § 20, 84 P.3d 1154, 1159-60 (Utah 2003), citing Malibu Inv.
Co. v. Sparks, 2000 UT 30, 4 19, 996 P.2d 1043, 1050 (Utah 2000).

S. Harmonizing Oakwood, Brown, and Tangren

As noted in the prior section, this case marks an lintersection between a clear
integration clause, the parol evidence rule, the covenant of good faith and fair dealing,

and summary judgment. Because of this, none of the three cases relied on primarily by
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the court of appeals, by Marin, and by Young Living is “on all fours” with the current

casec.

Thus, this Court’s grant of certiorari review creates an opportunity for the Court to

explicitly harmonize these three cases based on the circumstances presented in this case.

After a review of each of these cases, we will suggest specific proposed holdings the

Court could render to harmonize them here.

a. Court of Appeals: QOakwood Village, LLC v. Albertsons, Inc. The court of

appeals relied primarily on Qakwood Village, LLC v. Albertsons, Inc., 2004 UT 101, 9

45, 104 P.3d 1226, 1239 (Utah 2004), in upholding the trial court’s summary judgment

ruling in Young Living’s favor.

Oakwood involved:

a Rule 12(b)(6) motion to dismiss (not summary judgment as here);

the affirmative use of the implied covenant of good faith and fair dealing in
a claim for its breach (unlike Marin’s use here as a claimed defense to
breach of contract);

no claim of fraud or ambiguity (as here: Marin has limited his claims to
the implied covenant of good faith and fair dealing);

impliedly (although not explicitly) the parol evidence rule; and,

although the Court found the lease in Oakwood to be “a complete and
unambiguous agreement between competent commercial parties,” it did
not involve a “clear integration clause” in the contract at issue (unlike here;

cf. Tangren, see also Table 1 on page 28, infra).
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Oakwood Village, LLC sued Albertsons, Inc. for breach of the implied covenant
of good faith and fair dealing for continuing to pay for but not occupy leased premises,
and opening a competing store. Oakwood, ¥ 6 at 1230 and § 42 at 1239. The trial court
dismissed the claim under Rule 12(b)(6) for failure to state a claim upon which relief can
be granted, and this Court affirmed.

In affirming, this Court noted that “Oakwood’s complaint does not contain
averments regarding the parties’ course of dealings or conduct, focusing only on the
contractual language.” Id., § 43 at 1240.

The Court also noted that it determines the “purpose, lintentions, and expectations”
of the parties by considering “the contract language and the course of dealings between
and conduct of the parties.” Id., quoting St. Benedict’s Dev. Co., v. St. Benedict’s
Hospital, 811 P.2d 194, 200 (Utah 1991).

The Court concluded that “Oakwood’s construction of the obligation to act in
good faith and deal fairly would violate other broader principles of contract
interpretation” (Id., § 44 at 1240), apparently referring to the parol evidence rule. Then
the Court made the statement quoted in part and relied on by the court of appeals in
affirming here:

While a covenant of good faith and fair dealing inheres in almost every

contract, some general principles limit the scope of the covenant. ... First,

this covenant cannot be read to establish new, independent rights or duties

to which the parties did not agree ex ante. Brehany v. Nordstrom, Inc., 812

P.2d 49, 55 (Utah 1991). ... [In addition], we will not use this covenant to
achieve an outcome in harmony with the court’s sense of justice but
inconsistent with the express terms of the applicablj contract. See Dalton

v. Jerico Constr. Co., 642 P.2d 748, 750 (Utah 1982)
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Id., q 45 at 1249. In support of its holding, the Court noted, “[i]Jt is not our role to
intervene now, construing the contract’s unambiguous terms to mean something different
from what the parties intended them to mean at the outset.” Id., § 53 at 1241. The Court
also pointed out,
Oakwood has stated that “[flairness in business dealings should be a
concern to this Court.” It is precisely this concern for fairness, however,
which bars us from reading into the lease an obligation that Oakwood failed
to secure during contract negotiations. The duty Oakwood now seeks to
impose on Albertsons is simply not one for which the parties bargained.
Id, 9 55 at 1242. The court of appeals cited Oakwood and found it dispositive here.
Young Living believes the last two sentences quoted above have particular application to
Marin’s claims.
b. Defendant-Petitioner Marin: Brown v. Moore. In his brief before this Court,
Marin relies primarily on Brown v. Moore, 973 P.2d 950 (Utah 1998), as suggesting that:
(1) a cause of action for breach of the implied covenant of good faith and
fair dealing may arise from obligations or representations, express or
implied, which are not found in the language of the contract itself; and (2)
that a cause of action based upon obligations or representations not found in
the language of the contract does not necessarily “establish new,

independent rights or duties not agreed upon by the parties.”

(Pet. Br. at 19)."

' Significantly, none of the three “course of dealing” cases cited by Marin in support of
his argument about implied terms (Pet. Br. 19) contained an integration clause. See
Brown v. Moore, 973 P.2d 950, 954 (Utah 1998); St. Benedicts Dev. v. St. Benedicts
Hosp., 811 P.2d 194, 200 (Utah 2001); Andalex Resources, Inc. v Myers, 871 P.2d 1041,
1048 (Utah App. 1994); see also Tangren, n.20 at 331.
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Brown involved:

* summary judgment (as here);

* the offensive use of the implied covenant of good faith and fair dealing
in a claim for breach of contract (unlike Marin’s use here as a claimed
defense to breach of contract);

* no claim of fraud or ambiguity (as here: Marin has limited his claims to
the implied covenant of good faith and fair dealing);

 impliedly (although not explicitly) the parol evidence rule; but,

* it did not involve a “clear integration clause” in the contract at issue
(unlike here; see n.11, supra at 22; see also Table 1 on page 28, infra).

The plaintiffs in Brown sued the defendant for breach of the implied covenant of
good faith and fair dealing in its contract with plaintiffs when it took possession of a
savings and loan institution they owned. Brown, 973 P.2d at 951. Defendant filed a
motion for summary judgment which the trial court granted. Plaintiffs appealed, arguing
that the trial court erred in awarding summary judgment based on its assessment of
breach of the express and implied contractual obligations. This Court affirmed. It noted
that,

[Defendant] emphasizes that plaintiffs cannot identify any representation or

promise on the part of [defendant] which would support a finding of breach

of the covenant of good faith and fair dealing, noting the limited contacts

plaintiffs had with [defendant’s] representatives prior to executing the

purchase agreement.

Id., at 954. The Court also indicated that, “[i]n determining whether a party has breached

the covenant of good faith and fair dealing,
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we are not limited to an examination of the express contractual provisions;
we will also consider the course of dealings between the parties. [Citations
omitted). However, we will not interpret the implied covenant of good
faith and fair dealing to make a better contract for the parties than they
made for themselves. [Citations omitted]. Nor will we construe the
covenant “to establish new, independent rights or duties not agreed upon by
the parties. Brehany, 812 P.2d at 55.

Id. The Court then stated what Marin has quoted in his brief before this Court:

Thus, if plaintiffs are to defeat summary judgment, the course of dealings
between the parties must disclose some other obligation, express or
implied, on the part of [defendant] which could give rise to a breach of the
covenant of good faith and fair dealing.
Id. The Court found that plaintiffs could show no express representation by defendant,
and quoted an opinion letter issued in conjunction with the execution of the agreement
that disclaimed any such representations. Id., at 954-55.

“Thus,” the Court concluded, “any assumption by plaintiffs that the [defendant]
had an obligation [plaintiffs claimed] ... was not reasonable” and the lack of “express or
implied obligations of or representations by” defendants was fatal to plaintiffs claim “of a
breach of the covenant of good faith and fair dealing. A contrary holding,” the Court
reasoned, “would ‘establish new, independent rights or duties not agreed upon by the
parties.”” Id., at 955, quoting Brehany, 812 P.2d at 55.

While it goes the farthest of any Utah case in suggesting that the covenant of good
faith and fair dealing could extend to “implied obligations” or “representations” by one of
the parties, Brown’s holding is unhelpful to Marin, because there was a clear integration

clause in the Agreement Marin signed, specifically excluding implied obligations or

“representations” from the parties’ written Agreement. Indeed, without a clear
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integration clause in Brown, the Court appeared to simply follow its precedent in
considering “all relevant evidence” in determining whether the parties’ agreement was
integrated, and, if not, what terms the parties intended. Hall, 890 P.2d at 1026-27 (to
resolve the question of integration, any relevant evidence is admissible)."

Even though Brown seems to go the farthest in support of Marin’s argument, it
stops short. In any event, the dispositive distinction between Brown and this case is the
clear integration clause Marin signed.

c. Plaintiff-Respondent Young Living: Tangren Family Trust v. Tangren. In
its brief before the court of appeals, and before this Court, Young Living relies primarily
on Tangren Famly Trust v. Tangren, 2008 UT 20 9 11, 182 P.3d 326, 330 (Utah 2008), in
support of its position that the parol evidence rule precludes admission of Marin’s
affidavit.

Tangren involved:

a bench trial (unlike summary judgment here);
e the parol evidence rule (as here);
e a “clear integration clause” in the contract at issue (as here); but

e it did not involve a claim related to the breach of the covenant of good

faith and fair dealing (¢/" Oakwood and Brown); and

12 In Tangren, this Court disavowed Hall to the extent it was read to “suggest that extrinsic
evidence of a separate oral agreement is admissible where the contract contains a clear
integration clause.” Tangren, n.20 at 331 (empbhasis in original).
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e it did not involve a claim of fraud or ambiguity (as here: Marin has
limited his claims to the implied covenant of good faith and fair dealing)
(see also Table 1 on page 28, infra).

In Tangren, the trustee of the Tangren Family Trust prepared a 99-year lease for
his son to protect his interest in a ranch property. The lease included a clear integration
clause: “Entire Agreement: This Lease contains the entire understanding between the
parties with respect to its subject-matter, the Property and all aspects of the relationship
between Lessee and Lessor.”

The relationship between father and son later deteriorated, the son recorded the
lease, and the father demanded payment which the son tendered by way of checks the
father never cashed. Ultimately, the father filed suit for breach of lease and damages for
removal of property. During the bench trial, the father amended his complaint to allege
breach, but also that the lease “did not form a valid contract between the parties because
the conditions upon which it was entered into were never met.” The son counterclaimed.
1d., 99 2-6 at 327-28.

Both father and son testified that the lease was not intended to be valid between
them, but to protect the son’s interest from his siblings. The trial court agreed,
determined the son had no obligation to pay rent and ordered the son off the ranch. The
son appealed. Id., 99 7-8 at 328-29.

The court of appeals reversed, explaining that the trial court properly considered
extrinsic evidence in assessing whether the lease was an integration, but that it erred in

relying on the father’s testimony regarding his intent in creating the lease in the face of a
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clear and unambiguous integration clause in the lease itself. The court of appeals found
that the parties entered into a “valid, integrated, and unambiguous lease agreement” and
remanded for the trial court to determine whether the son breached the lease.

This Court granted certiorari to determine whether the court of appeals erred in its
assessment of the parol evidence rule. /d., § 9 at 329.

The Court outlined the well-settled principles of the parol evidence rule and the
two-step analysis regarding integration and ambiguity: first, the court must determine
whether the agreement is integrated (a question of fact); and, second, the court must
determine whether the language of the agreement is ambiguous (a question of law). If the
court finds an agreement is integrated and its terms are unambiguous, parol evidence is
inadmissible to vary or add to the terms of the agreement. Id., 9 10-13 at 329-30.

In Tangren, the Court found that the plaintiff’s argument “amounts to a contention
that a separate oral understanding overrides the written Lease’s clear integration clause.
We reject this argument.” /d., q 14 at 330. The Court further noted,

To argue that the Lease is not the complete agreement of the parties is to

argue in direct contradiction to the clear integration clause. Thus, we will

not allow extrinsic evidence of a separate agreement to be considered on

the question of integration in the face of a clear integration clause. To the

extent any of our prior cases provide otherwise, we overrule those cases.

Id., 9 16 at 331. The Court likewise concluded that the court of appeals’ consideration of
extrinsic evidence about a separate oral agreement or condition precedent related to the

agreement was improper since the lease contained “a clear integration clause”: “We

conclude that the Lease is integrated and that its terms are unambiguous. Thus, the parol
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evidence rule bars the admission of all extrinsic evidence regarding the Lease.” Id., 9 19
at 332.

Since the implied covenant of good faith and fair dealing was not at issue in
Tangren, the Court did not explicitly extend its holdings to apply where a claimed breach
of that covenant is at issue.

See Table 1 below for a summary comparison of the issues in these cases with the
issues in this case:

Table 1: Summary of Issues: Qakwood, Brown, and Tangren — and this case

OAKWOOD BROWN TANGREN YL v. Marin
Relied on by Relied on by Relied on by Thi
ISSUES/LAW court of appeals Marin Young Living (This case)
Offensive Use of
Covenant of Good
Faith and Fair YES YES NO NO
Dealing
Defensive Use of
Covenant of Good
Faith and Fair NO NO NO YES
Dealing
“Clear Integ,fatlon NO NO YES YES
Clause
Claim of Fraud NO NO NO NO
Claim of
Ambiguity NO NO NO NO
Parol Evidence (Implied) (Implied) YES YES
Rule
Summary NO NO NO YES
Judgment
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6. Proposed holdings harmonizing Oakwood, Brown, and Tangren

Young Living suggests this Court can harmonize in this case the holdings of these
three cases, to wit:

a. Like all contract terms, integration depends on the contracting parties’ intent.
The law favors writings to most clearly express the contracting parties’ intent that the
writing embodies their whole agreement. Thus, if a written agreement contains a clear
integration clause, no extrinsic evidence is to be considered nor is it admissible on the
issue of integration, or to add to or vary terms of the written agreement. See Tangren,
and Tables 2 and 3 on pages 31 and 32, infra.

b. In the absence of a clear integration clause, the trial court considers all relevant
evidence to determine whether an agreement is integrated. If it is not integrated, the trial
court may consider extrinsic evidence to determine the terms of the parties’ agreement.
See Tangren and Hall, and Table 2 on page 31, infra.

c. Even where there is a clear integration clause or the trial court finds based on
all relevant evidence that an agreement is integrated, extrinsic evidence is nevertheless
admissible to show the contract is void because it is a joke, sham, forgery, or is lacking in
consideration, or to show the contract is voidable because of fraud, duress, mistake, or
illegality. See Tangren and Brown, and Tables 2 and 3 on pages 31 and 32, infra.

d. Whereas extrinsic evidence may be admitted under the parol evidence rule only
to explain or clarify ambiguous terms of an integrated agreement, and extrinsic evidence
may also be admitted under a claim of the breach of the implied covenant of good faith

and fair dealing only to show one party prevented another party’s performance or that
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party’s receipt of the benefits the contract, in neither case may extrinsic evidence ever be
admitted to add to or vary terms of an unambiguous, integrated written agreement. See
Oakwood, Brown, and Tangren, and Table 3 on page 32, infra.
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Table 2: Integration

Clear Integration Clause v. Relevant Extrinsic Evidence

General Rule:
Where an agreement contains a clear integration clause,
extrinsic evidence may not be admitted on the issue of integration

If “Clear
Integration
Clause”:

Integrated

No Extrinsic
Evidence

Relevant Extrinsic Evidence
Is Admissible
on the Issue of Integration
ONLY IF the Agreement Does
NOT Contain
a “Clear Integration Clause”

Exceptions:
Even where there is a “Clear Integration Clause” OR an agreement is otherwise found to be integrated,

extrinsic evidence may be used to show a contract is VOID (as a joke, sham, fraud, or forgery, or
for lack of consideration) OR VOIDABLE (for fraud, duress, mistake, or illegality)

Sources: Tangren, § 17 at 332 (circle & rectangle); Hall, 890 P.2d at 1026-27 (circle)

31



Table 3: Integration

Parol Evidence Rule and the Covenant of Good Faith & Fair Dealing

General Rule:
Where parties have an integrated agreement,
extrinsic evidence may not be used to add to or vary its terms

IF
“Clear Integration
Clause” OR Otherwise
Integrated:

No Extrinsic Evidence is
Admissible to Add to or
Vary Contract Terms

Parol Evidence Rule:
Extrinsic Evidence is
Admissible ONLY to

Clarify

AMBIGUOUS TERMS

Covenant of Good Faith & Fair Dealing:
Course of Dealing Evidence is Admissible
ONLY to Show
PREVENTED PERFORMANCE
OF CONTRACT TERMS

Exceptions:
Even where there is a “Clear Integration Clause” OR an agreement is otherwise found to be integrated,

extrinsic evidence may be used to show a contract is VOID (as a joke, sham, fraud, or forgery, or
for lack of consideration) OR VOIDABLE (for fraud, duress, mistake, or illegality)

Sources: Oakwood, § 45 at 1226 (circle & main rectangle); Brown, 973 P.2d at 954 (circle & main
rectangle); Tangren, | 11 & 15 at 330, 331 (both rectangles)
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e. Evidence admitted under the parol evidence rule typically, although not always,
involves the contracting parties’ words or representations, while course of dealing and
conduct evidence admitted on the issue of a breach of the implied covenant of good faith
and fair dealing typically, although not always, involves the contracting parties’ actions.
The contracting parties words and actions (i.e., representations outside the written
contract, course of dealing, and conduct) all fall under the definition of “extrinsic
evidence.” Where parties have an integrated agreement, no extrinsic evidence may be
used to add to or alter its terms. Oakwood, Brown and Tangren, and Table 3 on page 32,
supra.

In harmonizing its prior holdings, this Court could also explicitly adopt the well-
reasoned holding in United States Construction Corporation v. Harbor Bay Estates, Ltd.,
876 N.E.2d 637, § 42 at 643 (Ohio 2007) (copy at Addendum 5), to wit: “The implied
covenant of good faith and fair dealing cannot be used to make an end run around
the parol evidence rule.” Id., quoting McNulty v. PLS Acquisition Corp., 8th Dist. No.
79025, 2002-Ohio-7220, 2002 WL 31875200, 4 24 (Emphasis added).

7. Conclusion

Based on the clear integration clause in the parties’ Agreement, the court of
appeals correctly concluded under both the implied covenant of good faith and fair
dealing and the parol evidence rule that Marin’s affidavit was not admissible to add a
term to the parties’ Agreement. Since the court of appeals’ conclusion was correct, this

Court should affirm and award Young Living its fees and costs.
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B. MARIN FAILED TO PRESERVE THE ISSUE OF ATTORNEYS’ FEES
FOR APPEAL

This Court recently instructed:

[t]o preserve an issue for appeal, the appellant must have raised “a timely

and specific objection” before the trial court. We will not address an issue

if it is not preserved or if the appellant has not established other grounds for

seeking review.

HUF. v. WPW.  P3d__ ,2009, WL 304711 (Utah 2009) (quoting State v. Low,
192 P.3d 867 (Utah 2008) (emphasis added) (copy at Addendum 1).

In this case, Marin did not raise a timely objection to Young Living’s Proposed
Judgment or to Young Living’s Affidavit of Attorneys’ Fees and Costs.

Pursuant to Utah Rules of Civil Procedure, Rule 7(f)(2), “[o]bjections to the
proposed order' shall be filed within five days after service.” Here, Young Living filed
and served its Proposed Final Judgment and Affidavit of Attorneys’ Fees on 27 May
2008. (R. 505, 492). Following this Marin was allowed five (5) days, plus three (3) days
for service by mail (Rule 6(¢)), by which to file any objection to the Proposed Final
Judgment including the Affidavit of Attorneys’ Fees and Costs, making any objection
due on 6 June 2008. Marin did not file his objection with the trial court until 11 June
2008. (R. 499).

Thus, Marin did not timely object to Young Living’s Proposed Final Judgment

and Affidavit of Attorney’s Fees and Costs. By failing to do so, Marin failed to preserve

the issue of the reasonableness of Young Living’s attorney’s fees for appeal.

13 Utah Rules of Civil Procedure, Rule 54 defines “Judgment” as used in the rules as a
decree and any order from which an appeal lies.
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In any event, Young Living agrees that it is not entitled to recover attorney fees
related to its tort and other non-contract claims, and in connection with issues on which it
did not prevail. Thus, if Young Living prevails in this appeal, it will submit a revised
affidavit of attorney fees to the trial court excluding $6,754.50 for work in connection
with the additional claims in its Complaint and issues on which it did not prevail below.
If Young Living does not prevail on this appeal, the attorney fees issue will be moot since
the case will be remanded for trial, and since Marin did not appeal the trial court’s denial
of his “counter-motion” for summary judgment.

In response to some of Marin’s additional arguments related to fees:

1. “No findings of fact as to attorney fees.” The trial court made no findings of
fact as to the attorney fees award because Marin’s objection was untimely and the award
was therefore uncontested.

2. “Simple breach of contract case.” Because Marin evaded service, Young
Living expended additional fees and costs. It ultimately obtained an order for service by
publication (R. 36-48).

Because of the issues raised by Marin in his affidavit and his “countermotion” for
summary judgment (the denial of which Marin has not appealed), and without the benefit
of the Tangren case which was decided later, Young Living sought for and obtained
Marin’s approval of extensions to respond which it used to do:

e detailed interviews of those who might have made the central representation Marin
claimed in his affidavit (Marin’s affidavit failed to provide a time or place of the

representation, or the identity of the person making the purported representation);
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* areview of email communications between the parties (R. 171-287, 465-487);,
* areview of a companion agreement of Marin’s upline supervisor related to the
production of “marketing tools” (R. 180-232); and
* research regarding Marin’s experience in developing “marketing tools” (R. 184-
&203, 238-252, 256-272).
Pre-Tangren, Young Living was prudent in fulfilling its obligation under Hall to provide
“all relevant” evidence to the trial court on the issue of integration. It is thus
disingenuous of Marin to claim Young Living’s inefficiency when his assertions were the
cause of the additional work occasioned by his affidavit and “countermotion” for
summary judgment, and when he granted the extensions requested.
VIII. CONCLUSION
The court of appeals correctly ruled that Marin’s affidavit could not be admitted to
add an oral term to the parties’ expressly integrated written agreement.
Marin did not preserve the attorney’s fees and costs issues for appeal.
This Court should affirm the court of appeals and award Young Living its costs
and fees, including on appeal.
Respectfully submitted this @day of April, 2010.

FILLMORE SPENCER LLC

Barnard N. Madsen o
Attorneys for Respondent Young Living

Essential Oils, LC
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CERTIFICATE OF SERVICE

I certify that on the ﬂ%y of April, 2010, I caused two true and correct copies of the
foregoing BRIEF OF RESPONDENT to be sent by first-class mail, prepaid, to the following:

Scott B. Mitchell

SCOTT B. MITCHELL, PC

2469 East 7000 South, Suite 204

Salt Lake City, UT 84121

:Attorney for Petitioner Carlos Marin

@WA‘R%’M
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Westlaw,
—-P3d -

Page 1

--- P.3d ----, 2009 WL 304711 (Utah), 623 Utah Adv. Rep. 14,2009 UT 10

(Cite as: 2009 WL 304711 (Utah))

Supreme Court of Utah.
H.U.F. and G.F,, Petitioners and Appellees,
V.
W.P.W,, Respondent and Appellant.
No. 20070610.

Feb. 10, 2009.

Background: Putative father filed motion to inter-
vene in adoption proceeding. Following a hearing,
the Fourth District, Provo Department, Lynn W.
Davis, J., granted adoptive parent's motions to dis-
miss and strike putative father's motion to inter-
vene, and putative father appealed. The Court of
Appeals certified the case for immediate transfer.

Holdings: The Supreme Court, Durrant, Associate
C.J., held that:

(1) putative father's arguments on appeal were not
moot;

(2) putative father did not comply with Arizona re-
quirements to preserve his parental rights, as re-
quired in order to qualify for exception to Utah stat-
ute that denied putative fathers who did not register
with Office of Vital Statistics the right to contest
adoptions;

(3) evidence was sufficient to establish that putative
father had reason to believe that mother had moved
to Utah and thus was required to register with Of-
fice of Vital Statistics in order to preserve his par-
ental rights and intervene in the adoption proceed-
ing;

(4) Arizona paternity order was entitled to full faith
and credit; but

(5) error of trial court in concluding that Arizona
order was not entitled to full faith and credit was
harmless, as such order had no bearing on putative
father's right to challenge adoption;

(6) trial court could make findings of fact without
providing putative father with an evidentiary hear-
ing; and

(7) putative father's appeal was not frivolous.

Affirmed.
West Headnotes
[1] Appeal and Error 30 €55842(1)

30 Appeal and Error
30XVI Revie
30XVI(A) Scope, Standards, and Extent, in
General
30k83§ Questions Considered
30kg42 Review Dependent on Whether
Questions Are of Law or of Fact
30k842(1) k. In General. Most
Cited Cases
Supreme Court geview a district court's interpreta-

tion of a statute for correctness.

[2] Appeal and Error 30 €51008.1(5)

30 Appeal and Error
30XVI Review ,

30XVI() Questions of Fact, Verdicts, and
Findings

30XVI(D3 Findings of Court

30K1008 Conclusiveness in General
30k1008.1 In General
30k1008.1(5) k. Clearly Erro-

neous Findings.JMost Cited Cases

Supreme Court feviews a district court's findings of
fact under a clearly erroneous standard.

|3] Appeal and [Error 30 €=5842(1)

30 Appeal and Error
30X VI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered

30k842 Review Dependent on Whether

Questions Are of Law or of Fact
30k842(1) k. In General. Most

Cited Cases
Supreme Court lreviews a district court's ruling re-

garding a statute's constitutionality for correctness.
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--- P.3d ----, 2009 WL 304711 (Utah), 623 Utah Adv. Rep. 14,2009 UT 10

(Cite as: 2009 WL 304711 (Utah))

[4] Appeal and Error 30 €=843(1)

30 Appeal and Error
30XVI Review
30XVI(A) Scope, Standards, and Extent, in
General
30k838 Questions Considered
30k843 Matters Not Necessary to De-
cision on Review
30k843(1) k. In General. Most
Cited Cases
An argument is moot on appeal if the requested ju-
dicial relief cannot affect the rights of the litigants.

[5] Adoption 17 €15

17 Adoption
17k9 Judicial Proceedings
17k15 k. Review. Most Cited Cases

Putative father's arguments on appeal of trial court
orders regarding his attempt to intervene in adop-
tion proceeding were not moot on the ground that
he only addressed trial court's order granting adopt-
ive parents' motion to dismiss putative father's mo-
tion to intervene and did not address trial court's or-
der granting adoptive parent's motion to strike mo-
tion to intervene based on putative father's false as-
sertions, where putative father in his opening brief
challenged trial court's finding that putative father
had knowledge that birth mother was in Utah, and,
though putative father did not explicitly state he
was challenging the motion to strike, the challenge
was substantially briefed.

[6] Adoption 17 €15

17 Adoption
17k9 Judicial Proceedings
17k15 k. Review. Most Cited Cases

Putative father did not preserve for appeal a due
process challenge and equal protection challenge, in
his appeal of trial court order dismissing and strik-
ing his motion to intervene in adoption proceeding,
where putative father's motion to intervene in the
trial court did not raise a due process or equal pro-
tection challenge, and trial court's rulings did not

consider a due process or equal protection chal-
lenge. U.S.C.A.  ConstAmend. 14; Rules
App.Proc., Rule 24(a).

[7] Appeal and Error 30 €169

30 Appeal and Error

30V Presentation and Reservation in Lower
Court of Grounds of Review

30V(A) Issues and Questions in Lower Court

30k169 k. Necessity of Presentation in

General. Most Cited Cases
Supreme Court will not address an issue if it is not
preserved or if the appellant has not established
other grounds for seeking review. Rules App.Proc.,
Rule 24(a).

[8] Adoption 17 €7.2(3)

17 Adoption
17k7 Consent of Parties

17k7.2 Natural Parents, Necessity of Consent

in General
17k7.2(3) k. Illegitimate Children. Most

Cited Cases
Putative father, who resided in Arizona where
mother also resided and failed to register with Utah
Office of Vital Statistics, failed to comply with the
most stringent and complete Arizona statutory re-
quirements to preserve his parental rights, as re-
quired in order to qualify for exception to Utah stat-
ute that denied putative fathers who did not register
with Office of Vital Statistics the right to contest
adoptions; Arizona statute required a putative father
to initiate a paternity action within 30 days of re-
ceiving notice that a birth mother intended to give a
child up for adoption, birth mother served putative
father with notice stating that if he wished to assert
his parental rights he “must” start a paternity action
within 30 days, notice putative father received was
not ambiguous, and putative father did not start his
paternity action in Arizona within 30 days of re-
ceipt of the notice. U.C.A.1953, 78-30-4.14
(Repealed); A.R.S. § 8-106(G).

[9] Statutes 361 €188
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(Cite as: 2009 WL 304711 (Utah))

361 Statutes
361VI Construction and Operation
361VI(A) General Rules of Construction
361k187 Meaning of Language
361k188 k. In General. Most Cited
Cases
When interpreting a statute, courts look first to the
statute's plain language to determine its meaning.

[10] Statutes 361 €50205

361 Statutes
361VI Construction and Operation
361 VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k205 k. In General. Most Cited
Casces

Statutes 361 €208

361 Statutes
361V Construction and Operation
361VI(A) General Rules of Construction
361k204 Statute as a Whole, and Intrinsic
Aids to Construction
361k208 k. Context and Related
Clauses. Most Cited Cases

Statutes 361 €52223.2(.5)

361 Statutes
361VI Construction and Operation
361 VI(A) General Rules of Construction
361k223 Construction with Reference to

Other Statutes

361k223.2 Statutes Relating to the
Same Subject Matter in General

361k223.2(.5) k. In General. Most
Cited Cases
When interpreting a statute, courts read the plain
language of a statute as a whole and interpret its
provisions in harmony with other provisions in the
same statute and with other statutes under the same
and related chapters.

[11] Statutes 361 €=181(2)

Page 3

Rep. 14,2009 UT 10

361 Statutes
361V Construction and Operation
361VI(A)|General Rules of Construction
361k180 Intention of Legislature
361k181 In General
361k181(2) k. Effect and Con-
sequences. Most| Cited Cases

Statutes 361 €206

361 Statutes
361VI Construction and Operation
361 VI(A)LGeneral Rules of Construction

361k204 Statute as a Whole, and Intrinsic

Aids to Constru¢tion
361k206 k. Giving Effect to Entire

Statute. Most Citfd Cases
When interpreting a statute, courts seek an inter-
pretation that renders all parts of a statute relevant
and meaningful, and interpretations are to be
avoided which render some part of a provision non-
sensical or absurd.

[12] Appeal and Error 30 €=21008.1(5)

30 Appeal and Error
30X VI Revigw

30X V() Questions of Fact, Verdicts, and
Findings

30XVI(1)3 Findings of Court

30k1008 Conclusiveness in General

B0k1008.1 In General
30k1008.1(5) k. Clearly Erro-
neous Findings.|Most Cited Cases
Supreme Court jwill overturn a district court's find-
ings of fact only if they are clearly erroneous.

[13] Adoption 17 €=7.8(4)

17 Adoption
17k7 Consert of Parties
17k7.8 Eyidence
17k7.8(3) Weight and Sufficiency
17k7.8(4) k. Necessity of Consent in
General. Most (ited Cases

Adoption 17 €~>11
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17 Adoption
17k9 Judicial Proceedings

17k11 k. Petition and Parties. Most Cited
Cascs
Evidence was sufficient to establish, at hearing on
adoptive parents' motions to dismiss and strike pu-
tative father's motion to intervene in Utah adoption
proceeding, that putative father, who resided in Ari-
zona where birth mother also resided, had reason to
know that mother moved to Utah, and thus that pu-
tative father was required to register with Utah Of-
fice of Vital Statistics in order to preserve his par-
ental rights and intervene in the adoption proceed-
ing; though mother sent e-mail to putative father
one week after she obtained protective order against
him in Arizona denying that she moved to Utah,
father in open court at hearing on mother's request
for protective order testified that she told him she
moved to Utah. U.C.A.1953. 78-30-4.14
(Repealed).

[14] Children Out-Of-Wedlock 76H €64

76H Children Out-Of-Wedlock
76HV Paternity Proceedings
761k63 Judgment or Order
761k64 k. In General. Most Cited Cases

Children Out-Of-Wedlock 76H €68

761 Children Out-Of-Wedlock
76HV Paternity Proceedings
76Hk63 Judgment or Order
76Hk68 k. Operation and Effect. Most
Cited Cases
Arizona paternity order, finding that putative father
was the biological father, complied with Arizona
requirements for a judgment, for purposes of de-
termining whether the order was entitled to full
faith and credit when putative father sought to in-
tervene in Utah adoption proceeding; though order
was not executed by a judge and copy provided to
Utah court was not certified, Arizona law only re-
quired that the judgment be in writing and signed
by a judge or a court commissioner duly authorized
to do so, and paternity order was in writing and

signed by a deputy clerk. U.S.C.A. Const. Art. 4, §
1; 16 A.R.S. Rules Civ.Proc., Rule 58(a).

[15] Judgment 228 €=2815

228 Judgment

228X VIl Foreign Judgments

228k814 Judgments of State Courts
228k815 k. Adjudications Operative in

Other States. Most Cited Cases
As to matters of jurisdiction, a judgment is entitled
to full faith and credit if the same issue as to juris-
diction was raised in the foreign court and adjudic-
ated therein. U.S.C.A. Const. Art. 4, § 1.

[16] Children Out-Of-Wedlock 76H €68

76H Children Out-Of-Wedlock
76HV Paternity Proceedings
761k63 Judgment or Order
7611k68 k. Operation and Effect. Most
Cited Cases
Arizona order of paternity regarding putative father
was entitled to full faith and credit, when putative
father sought to intervene in Utah adoption pro-
ceeding, though the Arizona court determined that
it lacked jurisdiction to determine custody as the
child did not reside in Arizona and had not resided
in Arizona in the previous six months, as a lack of
jurisdiction over custody did not equate to a lack of
jurisdiction over a paternity determination, and the
Arizona court took testimony, considered its juris-
diction regarding paternity and determined that the
putative father was the biological father. U.S.C.A.
Const. Art. 4, § 1; ARS. §§ 8-106(G),
25-1002(3)(a), 25-1031.

[17] Adoption 17 €215

17 Adoption
17k9 Judicial Proceedings
17k 15 k. Review. Most Cited Cascs
Error of Utah court, when it granted adoptive par-
ents' motions to dismiss and strike putative father's
motion to intervene in adoption proceeding, in con-
cluding that Arizona paternity order was not en-
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titled to full faith and credit, was harmless error, as
the Arizona paternity order had not bearing on pu-
tative father's right to contest the adoption; under
Arizona the law the right to contest paternity was a
separate and distinct right from the right to contest
an adoption, and the Arizona court concluded that it
did not have jurisdiction to determine custody.
US.C.A Const. Art. 4, § 1; AR.S. § 8-106(G).

[18] Appeal and Error 30 €5°1026

30 Appeal and Error
30XVI Review
30XVI(J) Harmless Error
30XVI(J)! In General
30k 1025 Prejudice to Rights of Party
as Ground of Review
30k1026 k. In General. Most Cited
Cases
Harmless error is an error that is sufficiently incon-
sequential that there is no reasonable likelihood that
it affected the outcome of the proceedings.

[19] Adoption 17 €27.2(3)

17 Adoption
17k7 Consent of Parties

17k7.2 Natural Parents, Necessity of Consent

in General
17k7.2(3) k. Illegitimate Children. Most

Cited Cases
Under Arizona law, the right to contest paternity is
distinct from the right to contest an adoption, as a
putative father may establish paternity at any time,
but he may only establi