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APPELLANT'S BRIEF

Appellants, Mojo Syndicate, Inc., and A Bar Named Sue, LLC, submit this brief in
the appeal before this Court.

LIST OF ALL PARTIES TO THE PROCEEDING BELOW

The Plaintiffs-Appellants:
Mojo Syndicate, Inc., a Utah corporation, and A Bar Named
Sue, LLC, a limited liability company (collectively "Mojo
Plaintiffs").

The Defendants-Appellees:

3928 LLC, a limited liability company, and John Fredrickson,
an individual (collectively "Fredrickson Defendants").
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JURISDICTION OF APPELLATE COURT

nl

The jurisdiction of all appellate courts "shall be provided by statute."" Section
78A-3-102(3)(j) (2009) of the Utah Code provides that: "The Supreme Court has
appellate jurisdiction..., over orders, judgments, and decrees of any court of record over
which the Court of Appeals does not have original appellate jurisdiction[.]" This is an
appeal from the final judgment of the Third District Court in a civil matter and, although
it has original appellate jurisdiction, the Utah Supreme Court has transferred this matter to
the Court of Appeals pursuant to §78A-3-102(4), which provide that the Supreme Court

may transfer any matter over which it has original appellate jurisdiction.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

(1)  Whether the Utah Court of Appeals should reverse the dismissal of Mojo
Plaintiffs' case on summary judgment when Mojo Plaintiffs' counsel did not provide
adequate representation and was likely affected by his improper conduct and disability?

Standard of Review: A constitutional claim for ineffective assistance of counsel
is a mixed question of law and fact. State v. Lenkart, 2011 UT 27, 9 20, 262 P.3d 1. The
appellate court reviews the trial court's application of the law to the facts under a
correctness standard. /d. "If there are factual findings to review, [the appellate court]

will not set them aside unless they are clearly erroneous." Id.

!'Utah Constiy-AwrtiedeWdiLy §1Sier Law Library, J. Reuben Clark Law School, BYU.
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Preservation of the Record: This issue was not preserved in the Trial Court.
Mojo Plaintiffs' prior counsel, Charles C. Brown, represented Mojo Plaintiffs through the
litigation phase, filed the Notice of Appeal and Docketing Statement, and was later placed
on "Disability" status by the Office of Professional Conduct. Therefore, Mojo Plaintiffs
were unable to preserve the issue in the record below.

(2) Whether the Trial Court erred in granting summary judgment and
dismissing Mojo Plaintiffs' claims when the Mojo Plaintiffs substantively followed Rules
7 and 56 of the Utah Rules of Civil Procedure in connection with Fredrickson Defendants'
motion for summary judgment.

Standard of Review: "Because entitlement to summary judgment is a question of
law, no deference is due the trial court's determination of the issue." Sanderson v. First
Sec. Leasing Co., 844 P.2d 303, 304 (Utah 1992) (citing Ward v. Richfield City, 798 P.2d
757, 79 (Utah 1990)). "An appellate court reviews a trial court's 'legal conclusions and
ultimate grant of denial of summary judgment' for correctness, and views 'the facts and all
reasonable inferences drawn there-from in the light most favorable to the nonmoving
party." Orvis v. Johnson, 2008 UT 2, 177 P.3d 600, 601 (citing Higgins v. Salt Lake
County, 855 P.2d 231, 233 (Utah 1993)).

Preservation of Issue: Mojo Plaintiffs preserved this issue in the record in

Plaintiffs Response to Defendant's Motion for Summary Judgment, (R. 1421-1562);

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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Objection to Proposed Order Granting Summary Judgment, (R. 1731-35); Motion to Set
Aside Summary Judgment and Request for Hearing, (R. 1919-1959).

(3)  Whether the Trial Court erred in granting summary judgment in favor of the
Fredrickson Defendants and dismissing the Mojo Plaintiffs' claims when there were
genuine issues of material fact that prevented summary judgment on each of the five
claims?

Standard of Review: "Because entitlement to summary judgment is a question of
law, no deference is due the trial court's determination of the issue." Sanderson v. First
Sec. Leasing Co., 844 P.2d 303, 304 (Utah 1992) (citing Ward v. Richfield City, 798 P.2d
757; 79 (Utah 1990)). "An appellate court reviews a trial court's 'legal conclusions and
ultimate grant of denial of summary judgment' for correctness, and views 'the facts and all
reasonable inferences drawn there-from in the light most favorable to the nonmoving
party." Orvis v. Johnson, 2008 UT 2, 177 P.3d 600, 601 (citing Higgins v. Salt Lake
County, 855 P.2d 231, 233 (Utah 1993)).

Preservation of Issue: Mojo Plaintiffs preserved this issue in the record in
Plaintiffs Response to Defendant's Motion for Summary Judgment, (R. 1421-1562);
Objection to Proposed Order Granting Summary Judgment, (R. 1731-35); Motion to Set

Aside Summary Judgment and Request for Hearing, (R. 1919-1959).
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(4)  Whether the Trial Court erred in awarding the Fredrickson Defendants their
attorney fees when the claims did not require the enforcement or interpretation of the
Asset Purchase Agreement and the awarded fees were unreasonable.

Standard of Review: The question of "[w]hether a party is entitled to an award of
attorney fees is a legal conclusion . . . which we review for correctness." IHC Health
Servs. v. D & K Mgmt., Inc., 2008 UT 73, 9 38, 196 P.3d 588; see also Meadowbrook,
LLC v. Flower, 959 P.2d 115, 116 (Utah 1998) ("We review a trial court's conclusions of
law [regarding attorney fees] for correctness, granting no deference to the trial judge's
legal determinations").

Preservation of Issue: Mojo Plaintiffs preserved this issue in the record in their
Memo in Opposition to Defendants 2938 LLC's Motion and Memo for Attorneys' Fees
and Costs, (R. 1802-1809) and Memo in Opposition to Defendants 2938 LLC's Motion
and Memo for Aﬁoﬁey’s Fees and Costs, (R. 1862-1894).

CONSTITUTIONAL PROVISIONS, STATUTES, ORDINANCES, RULES AND
REGULATIONS APPLICABLE TO APPEAL

Utah Rule of Civil Procedure 7(c¢)(3)(B) (2011).

(©)(3(B). A memorandum opposing a motion for summary
judgment shall contain a verbatim restatement of each of the moving party's
facts that is comtroverted, and may contain a separate statement of
additional facts in dispute. For each of the moving party's facts that is
controverted, the opposing party shall provide an explanation of the
grounds for any dispute, supported by citation to relevant materials, such as
affidavits or discovery materials. For any additional facts set forth in the

opposing memorandum, each fact shall be separately stated and numbered
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and supported by citation to supposing materials, such as affidavits or
discovery materials. : :

Utah Rule of Civil Procedure 56(c) (2011).

(c) Motions and proceedings thereon. The motion, memoranda
and affidavits shall be in accordance with Rule 7. The judgment sought
shall be rendered if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law. A summary judgment,
interlocutory in character, may be rendered on the issue of liability alone
although there Is a genuine issue as to the amount of damages.

STATEMENT OF THE CASE

Nature of the Case

This case was originally brought by Mojo Plaintiffs against 3928 LLC, John

Fredrickson, and Jason Rasmussen®. Mojo Plaintiffs brought suit against the Fredrickson
Defendants, alleging five causes of action: (1) Rescission baséd upoﬁ. Bfeach of Coﬁtract
and Fraud, (2) Intentional Interference with Prospective Economic Advantage, (3) Civil
Conspiracy, (4) Breach of Fiduciary Duty, and (5) in the altemative, Breach of Contract.
Little diséovery was performed and Fredrickson Defendants Iﬁoved for summary
judgment on all causes of action. The Trial Court granted summary judgment, in part for

Mojo Plaintiffs' alleged failure to comply with Utah Rules of Civil Procedure 7 and 56,

2 Rasmussen was a named defendant, but was not served and has not otherwise
appeared in the cagfized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
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and found this was a negotiated transaction to sell the assets of Mojo Plaintiffs to
Fredrickson Defendants.
Course of Proceedings and Disposition Below

Mojo Plaintiffs ﬁled the Complaint Wiﬂl ﬁve causes of action: (1) Rescission based
upon Breach of Contract and Fraud, (2) Intentional Interference with Prospective
Economic Advantage, (3) Civil Conspiracy, (4) Breach of Fiduciary Duty, and (5) in the
alternative, Breach of Contract. (R. 1-12.) Mojo Plaintiffs' Complaint alleged the Asset
Purchase Agreement was void and procured by deception by the Fredrickson Defendants.
Fredrickson Defendants denied the allegations. (R. 15-25.) Fredrickson Defendants filed
a motion to conduct expedited discovery and Mojo Plaintiffs moved for a preliminary
injunction. (R. 44-44A; 48-65.) These issues were settléd by stipulation of the parties.

Very little discovery was conducféd and, within five months of the filing of the
Complaint, Fredrickson Defendants moved for summary judgment. (R. 699-702.)
Fredrickson Defendants were able to take the depositions of Mark Peterson and Judith
Peterson, but Mojo Plaintiffs were unable to schedule the deposition of Fredrickson
Defendants due to Mr. Fredrickson's travel schedule. Mojo Plaintiffs filed a response.
Due to complications with the filing of certain other motions, Mojo Plaintiffs's first
response was stricken and ﬂle Trial Court granted Mojo Plaintiffs a second opportunity to
respond to Fredrickson Defendants' motion for summary judgment.

After the Trial Court held a hearing on the motion for summary judgment, it
granted Fredrickson Defendants' motion for summary judgment and dismissed all causes

of action. The Court grant the motion for two reasons: (1) Mojo Plaintiffs' failure to
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comply with Utah Rules of Civil Procedure 7 and 56 and (2) a finding that the Asset
Purchase Agreement was a negotiated contract and Mojo Plaintiffs were not damaged.>
(R. 1738-43.) Mojo Plaintiffs immediately filed a Notice of Appeal, which was denied as
untimely. (R. 1900-03.) The Trial Court also awarded Fredrickson Defendants attorney
fees under the Asset Purchase Agreement. (R. 1904-08.)

Mojo Plaintiffs moved to set aside the summary judgment ruling, in part, based on
the failure to fully conduct discovery, which the Trial Court denied. (R. 1919-22; 2104-
07.) Mojo Plaintiffs filed this appeal.

Facts established in the District Court Record

1. Mark Peterson is the son of Judith Peterson. (R. 1559.)

2. Mark and Judith Peterson hired Attorney John Bates to form Mojo
Syndicate and Bar Named Sue. (R. 1473.)

3. On July 10, 2008, Mr. Bates formed Mojo Syﬁdicate, Inc, and Bar Named
Sue, LLC. (R. 1473.)

4, Mojo Syndicate, Inc., is the parent company of Bar Named Sue, LLC. (R.
1453.)

5. Bar Named Sue, LLC, is a wholly-owned subsidiary of Mojo Syndicate,
Inc. (R. 1453.)

6. Mark Peterson was a president of Mojo Syndicate, Inc., (R. 1559), and a
manager of Bar Named Sue, LLC, (R. 1452).

7. Judith Peterson wanted to invest in the construction of a bar, named a "Bar

Named Sue." (R. 1559.)
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8. Judith Peterson personally purchased all of the assets of Mojo Syndicate
and Bar Named Sue. (R. 1476, 1479.)

9. In the summer of 2009, Mark Peterson was having difficulty with another
principal, Jason Rasmussen. (R. 1559.)

10.  Mark Peterson believed Rasmussen was mismanaging the Bar and stealing
money from the Bar. (R. 1476.)

11. At the end of August, 2009, Mark Peterson enlisted the help of Fredrickson
to remove Rasmussen from the Bar. (R. 1476.)

12.  Fredrickson was a former neighbor of Mark and Judith Peterson. (R. 1559.)

13.  Mark Peterson knew that Fredrickson has prior experience with running two
bars and the two discussed forming a partnership to run the Bar successfully. (R. 1502.)

14. Mark Peterson and Fredrickson discussed the possibility of Fredrickson
becoming involved in the operations of A Bar Named Sue. (R. 1476.)

15.  Mark Peterson and Fredrickson discussed forming a partnership where both
would operate and jointly own A Bar Named Sue. (R. 1476-77; 1559-60.)

16.  On September 30, 2009, Mr. Bates drafted a "Certificate of Resolution" and
"Certificate of Agency Appointment" to remove Rasmussen from the business and give
Fredrickson broad authority over the business. (R. 1473.)

17. On September 30, 2009, the parties executed a number of documents,
including Agency Appointment documents, executed by Mark Peterson, on behalf of A

Bar Named Sue, Judith Peterson, on behalf of Mojo Syndicate. (R. 1477; 1542-1556.)
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18.  The purpose of these documents was to have Fredrickson assist in removing
Rasmussen from the business and to make Fredrickson and Mark partners in the business.
(R. 1502; 1560-61.)

19.  Mark Peterson, as manager of Bar Named Sue, LLC, signed a Certificate of
Agency Appointment, which appointed Fredrickson as an "authorized agent for the
purposes of removing Jason Rasmussen from all factes of the existence and operation of
the Company ... and taking such actions as might be deemed by Mr. Fredrickson to be
prudent and necessary to secure the Bar Named Sue promises and to establish clear,
proper, and appropriate business practices ...." (R. 1452.)

20.  Judith Peterson, as secretary of Mojo Syndicate, Inc., signed an Agency
Appointment Agreement, which appointed Fredrickson as an "authorized agent for the
purposes of removing Jason Rasmussen from all factes of the existence and operaﬁon of
the Company ... and taking such actions as might be deemed by Mr. Fredrickson to be
prudent and necessary to secure the Bar Named Sue promises and to establish clear,
proper, and appropriate business practices ...." (R. 1453.)

21.  The parties also signed a document giving Fredrickson 50 percent
ownership interest and control of Mojo Syndicate and A Bar Named Sue. (R. 1502.)

22. The document states that effective October 2, 2009, Fredrickson would
"assume 50 per cent [sic] control, ownership, and assigned shares of MOJO

SYNDICATE INC., and a BAR NAMED SUE LLC." (R. 1468.)
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23.  Throughout October 2009, Mark and Judith Peterson and Fredrickson had a
few meetings, wherein Fredrickson continued to represent that he and Mark Peterson
would be partnership in ownership of Bar Named Sue. (R. 1478.)

24,  Fredrickson stated he paid approximétely $40,000.00 to the Bar's vendors,
including the landlord, beer and liquor vendors, payments for the fire suppression system,
and payments for insurance coverage. (R. 1486.)

25.  On October 13, 2009, Judith Peterson and Fredrickson retained Sean Egan
to represent Mojo Syndicate in pursuing claims against Rasmussen. (R. 1478.)

26.  On October 15, 2009, Fredrickson formed 3928, LL.C, naming himself as
the only manager. (R. 1462.)

27.  On October 22; 2009, Mr. Bates received an email from Mr. Hollingworth
with a draft of an asset purchase agreement for Fredrickson's "purchase of A Bar Named
Sue assets." (R. 1473.)

28.  Mr. Hollingworth sought Mr. Bates' comments on the documents. (R.

1473.)

29.  On October 24, 2009, Mr. Bates reviewed the proposed agreement and note,
but did not have any knowledge of the transaction and "had not been retained by the
Petersons to assist in any transaction." (R. 1474.)

30. On October 26, 2009, Mr. Bates sent an email to Mr. Hollingworth with a
few minor comments. (R. 1474.)

31. However, neither Mark Peterson nor Judith Peterson retained Mr. Bates to
represent them or Mojo Plaintiffs. (R. 1474.)
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32, On October 27, 2009, Fredrickson came to Judith Peterson's home with the
Asset Purchase Agreement, (R. 1478.)

33,  Mark Peterson, Judith Peterson, and Fredrickson executed the Asset
Purchase Agreement. (R.. 1474.)

34.  The Asset Purchase Agreement spells out a purchase price of $80,000, of
which $40,000 is to be paid at closing. (R. 1542-56.)

35.  Judith Peterson received a promissory note for $40,000. (R. 1543.)

36. However, there is no copy of the executed promissory note. (R. 1556.)

37.  The Promissory Note requires Fredrickson Defendants to pay $40,000.00 to
Bar Named Sue in monthly installments of $2,000.00 until paid in full. (R. 1479.)

38.  Additionally, Fredrickson was to receive a dollar-for-dollar credit against
the purchase price for all amounts that it advanced to the business to cover operations
prior to closing. (R. 1542-56.)

39.  [i is unknown whether Fredrickson promised he and Mark Peterson would
be partners in Bar Named Sue before and after the signing of the Asset Purchase
Agreement. (R. 1505.)

40.  Mark Peterson stated Fredrickson promised he and Mark Peterson would be
partners of Bar Named Sue. (R, 1505.)

41,  Judith Peterson stated her understanding was Mark Peterson would be
partners in the Bar with Fredrickson. (R. 1478-79.)

42. On November 10, 2009, the parties signed a Closing Memorandum and
assignment and bill of sale. (R. 1557.)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BY U.
Machine-generated OCR, may contain errors.



43.  The Closing Memorandum acknowledges the name of Bar Named Sue,
LLC, was changed to It Could Have Been Fun, LLC. (R. 1557.)

44.  The Closing Memorandum states the parties agree to a dollar-for-dollar
credit of $40,000, so no money was required of Fredrickson at closing (R. 1557.)

45.  On October 14, 2009, Mojo Plaintiffs filed suit against Rasmussen and
Fredrickson Defendants. (R. 1-12.)

46.  Mojo Plaintiffs alleged five causes of action, (1) Mojo Plaintiffs filed the
Complaint with five causes of action: (1) Rescission based upon Breach of Contract and
Fraud, (2) Intentional Interference with Prospective Economic Advantage, (3) Civil
Conspiracy, (4) Breach of Fiduciary Duty, and (5) in the alternative, Breach of Contract.
(R. 1-12)

47.  Mojo Plaintiffs' Complaint alleged the Asset Purchase Agreement was void
and procured by deception by the Fredrickson Defendants. (/d.)

48.  Fredrickson Defendants denied the allegations. (R. 15-25.)

49,  Fredrickson Defendants filed a motion to conduct expedited discovery and
Mojo Plaintiffs moved for a preliminary injunction. (R. 44-44A; 48-65.)

50. These issues were settled by stipulation of the parties. (R. 1833-38.)

51. Mojo Plaintiffs then filed a motion to amend the complaint, but Trial
Counsel for Mojo Plaintiffs failed to send the motion and accompanying memorandum to
opposing counsel. (R. 345-46.)

52.  Very little discovery was conducted and, within five months of the filing of

the Complaint, Fredrickson Defendants moved for summary judgment. (R. 699-702.)
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53.  Fredrickson Defendants were able to take the depositions of Mark Peterson
and Judith Peterson, but Mojo Plaintiffs were unable to schedule the deposition of
Fredrickson Defendants due to Mr. Fredrickson's travel and his girlfriend visiting. (R.
1923-59.)

54, Mojo Plaintifts filed a Notice to Submit Amended Complaint and Order to
File Amended Complaint. (R. 1011-1014))

55.  Trial Counsel for Mojo Plaintiffs filed the Supplemental Amended
Complaint. (R. 1015-70.)

56.  Mojo Plaintiffs then filed a response to the motion for summary judgment.
(R. 1075-1137.)

57.  The Court signed the Order allowing Mojo Plaintiffs to file an amended
complaint. (R. 1013-14.)

58, After numerous motions wers filed by both sides, the Trial Court set aside
the order allowing Mojo Plaintiffs leave to file an amended complaint, as well as
resolving other motions before the Trial Court. (R. 1393-97.)

59.  The Tral Court granted Mojo Plaintiffs a second opportunity to respond to
Fredrickson Defendants’ motion for summary judgment. (E. 1393-97))

60. Mojo Plaintiffs filed a second Response to motion for summary judgment.
(R. 1421-1562.)

61. Mojo Plaintiffs also filed a motion for further discovery under Rule 56(f),
which the Trial Court declined to hear because it was filed untimely. (R. 1723-34; 1738-

43.)
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62.  After a hearing, the Court granted Fredrickson Defendants' motion for
summary judgment and dismissed all causes of action. (R. 1738-43.)

63. The Trial Court granted the motion for two reasons: (1) Mojo Plaintiffs'
failure to comply with Utah Rules of Civil Procedure 7 and 56 and (2) a finding that the
Asset Purchase Agreement was a negotiated contract and Mojo Plaintiffs were not
damaged. (R. 1738-43.)

64. Mojo Plaintiffs immediately filed a Notice of Appeal, which was denied as
untimely. (R. 1900-03.)

65. The Trnal Court also awarded Fredrickson Defendants attorney fees under
the Asset Purchase Agreement. (R. 1904-08.)

66. Mojo Plaintiffs moved to set aside the summary judgment ruling, in part,
based on the 'failure to fully conduct discovery, which the Trial Court denied. (R. 1919-
22; 2104-07.)

67. Mojo Plaintiffs filed this appeal. (R.2113-14.)

SUMMARY OF ARGUMENT

 The Trial Court erred in granting summary judgment in favor of Fredrickson
Defendants and dismissing all Mojo Plaintiffs' claims. First, Mojo Plaintiffs' trial
counsel, Charles C. Brown, displayed inappropriate conduct and was likely affected by a
disability, which likely affected his representation of Mojo Plaintiffs and caused the Trial
Court to incorrectly grant summary judgment. Second, even if this Court determines Mr.
Brown's representation was adequate, the Trial Court erred in granting summary

judgment because Mojo Plaintiffs' response to the summary judgment motion
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substantially complied with the Utah Rules of Civil Procedure. Third, the Trial Court
erred In granting summary judgment because genuine issues of material fact precluded
summary judgment. Lastly, the Trial Court erred in awarding Fredrickson Defendants
their attorney fees because there was no basis to award attorney fees and the Asset
Purchase Agreement was not put "enforced or interpreted” in the case. Therefore, this

Court should reverse and remand for a trial on the merits.

ARGUMENT

L This Court should Reverse the Trial Court's Dismissal cn Summary
Judgment Because Mojo Plaintiffs' Trial Counsel, Charles C. Brown,
Displayed Inappropriate Conduct and His Disability Likely Affected
His Representation of Mojo Plaintiffs.

Rule 14-501 of the Rules Goveming Utah Bar states, "The purpose of lawyer
disciplinary and disability prdceedings ‘is to ensure and vmaintaiﬁn the high standard of
professional conduct required of those who undertake the discharge of professional
responsibﬂities as lawyers and to protect the public and the administration of justice from
those who have demonstrated by their conduct that they are unable or unlikely to properly
discharge their professional responsibilities.” Supreme Court Rules of Professional
Practice, Chapter 14, Rules Governing the Utah State Bar, Article 5, Lawyer Discipline
and Disability, Rule 14-501(a) (2011). "It is basic that the responsibility is upon the Bar
and the courts to supervise those licensed to practice and to disbar, suspend or discipline
those guilty of infractions of proper standards because the practice of law is not a right
accorded all citizens ... In the prudent exercise of the power to discipline in order to

maintain such standards lies the protection of the public and of the Bar itself." /n Re

Mackarlane, 10 Utah 3d 217, 350 P.2d 631, 633 gUtah lgéa(m))school BYU
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This Court should reverse the summary judgment ruling dismissing Mojo
Plaintiffs' claims because Mojo Plaintiffs' Trial Counsel, Charles C. Brown ("Brown"),
displayed inappropriate conduct during his representation of Mojo Plaintiffs. Brown
represented Mojo Plaintiffs throughout the trial court proceedings, from filing the
Complaint (R. 1-10) to arguing the motion for summary judgment (R. 2125) to filing the
Notice of Appeal (R. 2113-2114) and Docketing Statement (on file herein) in this case.
However, the Office of Professional Conduct ("OPC") of the Utah State Bar filed an
administrative action against Brown on March 19, 2012. (See Appendix Exhibit 5.)
Brown's law license was placed on "Disability" status as of March 21, 2012. (See
Appendix Exhibit 6.)

While Brown represented Mojo. Plaintiffs, he was im)olved in. suspicious (and
likely illegal) activities. | In 2010, the Utéh Real Estate Division of the Department of -
Commerce issued a cease and desist order against Brown's law offices, CC Brown Law
Offices, for negotiating loan modifications. (See Appendix Exhibit 7.) In 2011, the
Maryland Commissioner of Financial Regulation issued a ceasé and desist Order to
Brown"s law offices. (See Appendix Exhibit 8, p. 3.) In 2012, the Connecticut
Department of Banking issued a Temporary Order to Cease and Desist and the intent to
impose a civil fine against Brown's law offices. (/d.) Additionally, .on June 12, 2012, the
Federal Bureau of Investigations ("FBI") raided Brown's law offices in Midvale and West
Valley City, Utah. (See Appendix Exhibit 9.) The Better Business Bureau gave Brown's
law offices an "F" rating. (See Appendix Exhibit 8.) This conduct was distracﬁng to and
likely affected Brown's representation of Mojo Plaintiffs.
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Brown is also disabled. His disability likely affected Brown's representation of
Mojo Plaintiffs. While disability is not necessarily akin to intentional misconduct, "[a]n
attorney's disability status derives from a 'physical or mental condition which adversely
affects the lawyer's ability to practice law' ...." /n Re Descipline of Trujillo, 2011 UT 38,
9 25, 24 P3d 972 (citing RLDD 227c (superseded by Supreme Court Rules of
Professional Practice, ch. 14, art. 5, Rule 14-523)). However, as the Utah Supreme Court
has noted, "[i]ndeed, since one of the primary purposes of lawyer discipline and disability
proceedings is to 'protect the public ... from those who have demonstrated by their
conduct that they are unable ... fo properly discharge their professional responsibilities,’
RLDD 1(a), courts must be concerned with disabled lawyers who endanger the public,
even if no misconduct has been committed.” 7d. at 9 25.

Here, Brown's law license was placed on "Disability” sta’tds as of March 21, 2012,
within weeks of Brown's representation of “ojo Plamtiffs. (See Appendix Exhibits 5, 6.)
However, Brown represented Mojo Plaintiffs throughout the trial phase of this litigation.
Brown failed to follow Utah Rules of Civil Procedure 7 and 56 in responding to
Fredrickson Defendants' motion for summary judgment. (R. 1738-43.) The Trial Court
gave Brown two opportunitics to respond to Fredrickson Defendants' motion for summary
judgment. (R. 1075-1137; 1421-1562.) Both times, the Court ruled Brown failed to
comply with the Utah Rules of Civil Procedure. (R. 1393-97; 1738-43))

Additionally, Brown's other questionabie conduct inciudes:

. Filing a Request to Submit and enter a default against Fredrickson Defendants,
when no leave of Court was given to file the "Supplemental Amended Complaint"
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and there was no evidence the document was served upon opposing counsel, (R.
1328-29; 1393-94),

Failing to obtain leave of court before filing an amended complaint, (R. 1394-95);
Filing a Notice to Submit an ex parte objection to defendants' late filing of
memorandum contesting plaintiffs [sic] motion to amend complaint without
enlargement of time and request for enlargement of time for plaintiffs [sic] to
respond, but there was no motion or memoranda, no evidence that the document
was served upon opposing counsel, and no basis for an ex parte application, (R.
1326-2; 1394);

Filing a Notice to Submit Mojo Plaintiffs' motion to file supplemental amended
complaint because it was not based upon a motion or memoranda, it mis-stated the
Court's ruling, and there is no evidence that it was served upon opposing counsel,
(R. 1394-95);

Failing to correctly state the Court's ruling from the May 25, 2010, hearing, in the
Septemtber 13, 2010, order prepared by Brown, as well as failing to serve it upon
opposing counsel, (R. 1394);

Failing to adhere to the Utah Rules of Civil Procedure in responding to a motion

for summary judgment, (R. 1075-1137; 1395; 1421-1562).

Brown failed to follow the requirements of the Utah Rﬁles of Civil Procedure. Mr.

Brown was admitted to practice in Utah in 1974, and has been practicing law for over 35

(See Appendix Exhibit 5.) Mojo Plaintiff retained Brown to represent their

interests as qualified and knowledgeable counsel. The fact that Brown was placed on
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disability status within weecks of his representation of Mojo Plaintiffs casts doubt on his
ability to function as a competent atiorney.” However, Brown failed to perform and the
relationship between his disability and failure to perform cannot be dismissed.

Therefore, Mojo Plaintiffs should be granted relief on equitable grounds, as they
had no control over Brown's performance and trusted in his competence as a qualified
attorney. This Court should reverse the summary judgment dismissal and remand to the
Trial Court, with instruction to allow Mojo Plaintitfs an opportunity to adequately defend
against Fredrickson Defendants’ motion for summary judgment.

Il Even if this Court Chooses Not to Reverse Due to Mojo Piaintiffs’ Trial

Counsel's Disability, this Court Should Reverse Summary Judgment
Ruling on Procedural Grounds because Mojo Plaintiffs Substantially
Complied with Rules 7 and 56.

The Trial Court granted summary .judgment, in part, based upon Mojo Plaintiffs’
failure to comply with Rules 7 and 56 of the Utah Rules of Civil Procedure. (R. 1738-
1743.) Specifically, the Trial Court granted the Fredrickson Defendants' motion for
summary judgment on all causes of action because "the opposing memorandum does not,
in fact, comply with the Rules of Civil Procedure and so procedurally it is defective and
does not, is not a proper memoranduin to counter the summary judgment motion that was
made by [Fredrickson D]efendants.” (R. 2125, Tr., 43:1-5.) The Trial Court's ruling was
In error because, despite any failing by Mr. Brown, the Mojo Plaintiffs specifically

disputed facts and cited to the record where applicable.

? The exact reasons for the administrative action by the OPC against Brown are
unknown. The case, OPC v. Brown, Third Judicial District Court, Case no. 120901875, is
classified as "private" and Mojo Plaintiffs are unable to investigate or learn of the reasons for
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specifi.ca.lly

"The 'major purpose of summary judgment is to avoid unnecessary trial by
allowing the parties to pierce the pleadings to determine whether there is a genuine issue
to present to the fact finder." Brown v. Jorgensen, 2006 UT App 168, q 20, 136 P.3d
1252 (citing Reagan Qutdoor Adver., Inc. v. Lundgren, 692 P.2d 776, 779 (Utah 1984)).
Rule 56 of the Utah Rules of Civil Procedure governs summary judgment and requires
"[t]he motion, memoranda, and affidavits shall be in accordance with Rule 7 [of the Utah
Rules of Civil Procedure]." Jd. at 56(c) (2011). Rule 7 of the Utah Rules of Civil
Procedure states:

A memorandum opposing a motion for summary judgment shall contain a

verbatim restatement of each of the moving party's facts that is controverted

... [and flor each of the moving party's facts that is controverted, the

opposing party shall provide an explanation of the grounds for any dispute,

supported by citation to relevant materials, such as affidavits or discovery
materials. - ’
Id. at 7(c)(3)(B).

"[T]he trial court has discretion in requiring compliance with [rule 7 of the Utah
Rules of Civil Procedure.]" Bluffdale City v. Smith, 2007 UT App 25, ... 5, 156 P.3d 175
(second alteration in original) (internal quotation marks omitted). However, strict
compliance under Rule 7 is not necessary if the failure to comply with Rule 7 was
harmless error. Salt Lake County v. Metro West Ready Mix, Inc., 2004 UT 23, n. 4, 89
P.3d 155.

In Metro West, supra, Salt Lake County filed an action to quiet title to certain real
property on the border of Salt Lake and Utah Counties. Id. at § 9. Metro West filed a

motion for summary judgment, arguing it had legal ownership under Utah's Recording

Statute and it had adversel¥| possessed the property under Utah's Adverse Possession
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Statute. [d. The Trial Court granted summary judgment in favor Metro West, finding
Metro West was the real property owner under Utah's Recording Statute and the
"undisputed facts that [Metro West] purchased [the Property] for valuable consideration
and in good faith, and recorded its deed in Utah County prior to any recording there by
[Salt Lake County]."* J/d at 9. On review, the Utah Supreme Court reversed, finding
there were "at least two key areas of dispute sufficient to render summary judgment
inappropriate.” Id. at 9 23.

The Utah Supreme Court also addressed Metro West's argument that the County
failed to set forth in ifs opposing memorandum a statemnent of facts that it claims are in
dispute as required under Rule 4-501(2)(B) of the Utah Code of Judicial Administration
(the predecessor to Rule 7 of the Utah Rules of Civil Procedure). The Utah Supreme
Court ruled the failure to comply with the technical requirements was harmiess because
"the disputed facts were clearly provided in the body of the memorandum with applicable
record references.” Id. at n. 4. This reasoning would apply equally here.

The Trial Court erred 1n ruling there were procedural deficiencies in violation of
Rule 7 because the Mojo Plaintiffs set forth each controveried fact. Specifically, Rule 7
requires "[f]or each of the moving party's facts that is controverted, the opposing party
shall provide an explanation of the groundsvfor any dispute ...." Utah R. Civ. P.

T(e)C)B).

* It should be noted that the Honorable Sandra Peuler was the assigned judge over the
Metro West, suprapigied ojadgedaewenisdhe udes in theepresenicanton o,
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First, a review of the Mojo Plaintiffs' second Response to Plaintiff's Motion for
Summary Judgment ("Response") lists each controverted fact, with the corresponding
paragraph from the Fredrickson Defendants' Memorandum in Support of Defendants
3928 LLC and John Fredrickson's Motion for Summary Judgment ("Memo. Summ. J.").
(R. 1425-1441.) Mojo Plaintiffs' Response has 38 numbered paragraphs under the
heading, "Statement of Undisputed Material Facts." (R. 1425-1441.) These statements of
fact correspond directly to Fredrickson Defendants' 38 numbered paragraphs under the
heading, "Statement of Undisputed Material Facts." (R. 707-724.)

Second, the controverted facts include citations to the record, whether the citations
are within the "Statement of Undisputed Facts" section or within the "Argument" section
of Mojo Plaintiffs' Response. For example:

; Paragraph 7 of Mojo Plaintiffs' Response quotes exactly to the Statement of Fact
- No. 7 in Fredrickson Defendants' Mem. Summ. J. (R. 1428, § 7, and compare R.

707, 9 7.) Mojo Plaintiffs' Response also cites to John Bates' Affidavit for support

and raises the issue of the scope of Mr. Bates' alleged representation of Plaintiffs

and Mark and Judith Peterson. (R. 1428; 1445; 1473-1475.)

. Paragraph 13 of Mojo Plaintiffs’ Responsé quotes exactly to the Statement of Fact

No. 13 in Fredrickson Defendants’ Mem. Summ. J. (R. 1434, § 13, and corﬁpare

R. 708-709, 9 13.) Mojo Plaintiffs cite to Mark Peterson's Second Affidavit in

support of the disputed fact regarding the accounting of A Bar Named Sue. (R.

1502-1508.)
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. Evidence that Fredrickson Defendants are using Mark Peterson's EIN number for
Bar Named Sue, LLC to file taxes, with a citation to the Garnishment of John
Fredrickson. (R. 1444; 1509-1512))

Therefore, Mojo Plaintiffs complied with Rules 7 and 56 of the Utah Rules of Civil

Procedure in their Response. They set forth each controverted fact as required by Rule 7.

Further, they provided record citations ic inose controverted facts, including citations to

the John Bates Affidavit, the Second Affidavit of WMark Peterson, the Agency

Appointment, and the Second Affidavit of Judith Peterson. Therefore, as in Metro West,

supra, "the disputed facts were clearly provided in the body of the memorandum with

applicable record references” and Mojo Plaintiffs' substantially complied with Rule 7.

See Metro West Ready Mix, Inc.,2004 UT at n. 4.

III.  This Court Should Reverse the Trial Court's Dismissal on Summary
Judgment because Mojo Plaintiffs Presented Evidence of Genuine

Issues of Material Fact that Prevented Entry Judgment as a Matter of
Law. ‘

"On a motion for summary judgmernt, a trial court should not weigh disputed
evidence, and its sole inquiry should be whether material issues of fact exist." Bear River
Mut. Ins. Co. v. Williams, 20606 UT App 500, ¥ 15, 153 P.3d 798 (internal citations
omitted). "In reviewing a grant of summary judgment, [the appellate courts] view the
facts and all reasonable inferences drawn therefrom in a light most favorable to the
nonmoving party." Sanderson v. First Sec. Leasing Co., 844 P.2d 303, 304 (Utah 1992).

Generally, a party moving for summary judgment must make an initial showing of
entitlement to judgment as a matter of law and that there are no genuine issues of material

fact to preclude summaryardgaaontiinehis favar. Relsaiciax Ldobnsory2008 UT 2, 9 29, 177
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P.3d 600. "Once the movant has [met its burden,] 'the burden then shifts to the non-
moving party, who may not rest upon the mere allegations or denials of the pleadings, but
must set forth specific facts showing that there is a genuine issue for trial." Stevens v.
LaVerkin City, 2008 UT App 129, q 18, 183 P.3d 1059 (citing Orvis v. Johnson, 2008 UT
2, 9 18, 177 P.3d 600) (emphasis in original). "To overcome summary judgment,
plaintiffs must offer at least some evidence that could be interpreted to satisfy the
elements of the claim...." Waddoups v., Amalgamated Sugar Co., 2002 UT 69, 54 P.3d
1054, 1135.

A.  Genuine Issues of Material Fact Remain Relating to First Cause
of Action for Rescission of the Contracts for Breach and Fraud.

"The elements of a prima facie case for breach of contract are (1) a contract, (2)
performance by the party seeking recovery, (3) breach of thé contracf by the other party,
and (4) damages." Bdir v. Axiom Dés}gn, 2001 UT 20, 914,20 P.3d 388. "As a general
proposition, a party to a contract has a right of rescission and an action for restitution as
an alternative to an action for damages where there has been a material breach of the
contract by the other party." Polyglycoat Corp. v. Holcomb, 591 P.2d 449, 451 (Utah
1979) (alteration in original). "What constitutes so serious a breach as to justify
rescission is not easily reduced to precise statement, but certainly a failure of performance
which 'defeats the very object of the contract' or '[is] of such prime important that the
contract would not have been made if default in that particular had been contemplated' is

a material failure." Id.

* Here, the Trial Court erred in granting summary judgment in favor of Fredrickson

Defendants becausg;genpineoissues Al materisl, Ragh-exist 4319, whether the Contracts
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should be rescinded due to breach and fraud. Mojo Plaintiffs' First Cause of Action was
for Rescission based upon breach and fraud. On summary judgment, Fredrickson
Defendants' alleged there were no genuine issues of material fact to preclude summary
judgment on rescission due to fraud because the contents of the Asset Purchase
Agreement contradict the oral statements, Mojo Plaintiffs were represented by counsel,
and accepted monthly payments required under the Promissory Note and Asset Purchase
Agreement. (R. 726-28.) However, genuine issues of material fact prevented entry of

summary judgment.
i Genuine Issues of Fact Exist as to Whether Fredrickson
Defendants Modified the Asset Purchase Agreement After
Signing and Prevent Summary Judgment.

The Trial Court found "plaintiffs cannot have reasonably relied on any statements
allegedly made to them that contradicted the express written terms of the parties’
agreement, which Plaintiffs admit they signed." (R. 1739-40.) However, Mark Peterson
and Judith Peterson both provided affidavits with disputed facts that prevented summary
judgment relating to oral representations by Fredrickson Defendants. For instance, Mark
Peterson's Second Affidavit states, "I always believed John Fredrickson's statements to
me when [he] said that we were going to be owners of A Bar Named Sue because of the
three party agreement ... and his repeated statements of his intent that we will be partners
L (ROT278)

If these representations were made after the signing of the Asset Purchase

Agreement, then these statements are not precluded by the writings., See Nielson Co. v.

Cook, 2002 UT 11, n. 4, 40 P.3d 1119 ("In Utah, parties to a written agreement may not
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only enter into separate, subsequent agreements, but they may also modify a written
agreement through verbal negotiations subsequent to entering into the initial written
agreement, even if the agreement being modified unambiguously indicates that any .
modifications must be in writing.") Further, Mojo Plaintiffs response argued
"Fredrickson's affidavit is self-serving and Judith Peterson and Mark Peterson never
- intended to sell A Bar Named Sue.” (R. 1436, 9 18.)

Judith Peterson's Second Affidavit also states, "I believe that John added pages to
the Asset Purchase Agreement after I signed it on October 27, 2009, as I do not recall
seeing the documents when it was signed.” (R. 1271.) She continues, "John Fredrickson
still has not brought Mark Peterson back in as a partner of A Bar Named Sue." (/d.) She
- testifies, "I own the assets of A Bar Named Sue," (/d. at 4 25-26), and that Fredrickson
Defendants did not pay hef $2,000 per month or $40,000.00 up front for his partnership in
the bar," (/d. at 27).

Further, in Mark Peterson's deposition, he testifies that he, Judith Peterson, and
John Fredrickson spoke on October 27, 2099, when the Asset Purchase Agreement was
signed. (R. 782, 232:6-21.) Mark Peterson continues that he and Judith Peterson had
contact with John Fredrickson after the signing of the Asset Purchase Agreement to sign
other documents. (R. 782-83.) If Fredrickson Defendants represented that they would
make Mark Peterson a partner with Fredrickson Defendants after the signing of the Asset
Purchase Agreement, then that prevents summary judgment. (R. 1505.) This issue was
never addressed. If Judith Peterson owned the assets of A Bar Named Sue, then they
could not have been sold to Fredrickson Defendants by Mojo Plaintiffs without approval
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from Judith Peterson personally. (R. 751, 64:3-15; 767, 155:20-768, 156:25.) If
Fredrickson Defendants did not pay Judith Peterson $2,000 per month, then that is a
breach of contract. Each of these facts is material and prevents summary judgment.

The Trial Court should not have weighed the evidence in deciding summary
judgment. Instead, the Trial Court was required to take all facts and inferences in the
light most favorable to Mojo Plaintiffs. Had the Trial Court followed the requirements of
Rule 56, genuine issues of material fact would have prevented summary judgment. These

facts prevent summary judgment.

ii. Genuine Issues of Fact Exist as to Whether Mojo Plaintiffs Were
Represented by Counsel and Prevent Summary Judgment.

The Trial Court found, "Plaintiffs' own attorney drafted certain of the documents
executed in connection with the parties' agreement" and the Mojo Plaintiffs were not
subject to duress. (R. 1740.) Fredrickson Defendants repeatedly argued Mojo Plaintiffs
were represented by counsel. (R. 727.) However, Mojo Plaintiffs' representatives, Mark
Peterson, testified in his Second Affidavit thatvthey were not represented by counsel (R.
1277.) John Bates also testified he was not hired "on approximately October 13, 2009, or
on any other date, to represent [Mojo Plaintiffs or the Petersons] in the sale of A Bar
Named Sue." (R. 1265-66.) In their Response to the motion for summary judgment,
Mojo Plaintiffs stated, "Mr. Bates was not hired by the Plaintiffs in connection with the
asset sale as they had no intention of selling A Bar Named Sue and were unaware that
there was going to be a sale pf A Bar Na1n¢d Sue." (R. 1437.) This creates a genuine

issue of material fact. Mojo Plaintiffs were not represented by counsel and did not confer
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with any counsel. Therefore, this creates a genuine issue of fact to prevent summary
judgment.
ili. =~ Genuine Issues of Fact E;(ist as to Whether Mojo Plaintiffs
Received and Accepted Monthly Payments Under the
Promissory Note and Asset Purchase Agreement.

The Trial Court found, "[r]egarding breach of contract allegations, the undisputed
evidence — including the deposition testimony given by Plaintiffs' principals — shows that
Defendants fully complied with the terms of the parties' agreement, including by timely
making all required payments." (R. 1739.) However, Mojo Plaintiffs provided evidence
that they never received the payments. Judith Peterson's Second Affidavit states, "John
Fredrickson stated that he was going to pay me $2,000.00 a month and $3,000.00 a month
to Mark Peterson under the table and $40,000.00 ub front for parfnefsilip in the bar, which
he did‘n‘ot do." (R. 1272, 927.) Defendants did no“tqprovide any evidence of payment in
full and never provided an accounting of the $40,000 "credit" Fredrickson Defendants

received in the Asset Purchase Agreement, (R. 1498). Therefore, this creates a genuine

issue of material fact, which prevented summary judgment

B. Genuine Issues of Material Fact Remain Relating to the Second
Cause of Action for Intentional Interference with Prospective

Economic Relations
Utah recognizes a common law cause of action for intentional interference with
prospective economic relations. Leigh Furniture and Carpet Co. v. Isom, 657 P.2d 293,
304 (Utah 1982). In order to recover damages under the tort of intentional interference

with prospective economic relations, the plaintiff must prove "(1) that the defendant

intentionally interfered with the plaintiff's existing or potential economic relations, (2) for
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an improper purpose or by improper means, (3) causing injury to the plaintiff." /d. "The
second element of the tort can be proved in one of two ways. To prove the defendant
acted with an improper purpose, the plaintiff must prove more than a motivation for ill
will, but must show that "the defendant's predominant purpose was to injure the plaintiff."
Anderson Dev. Co. v. Tobias, 2005 UT 36, 9 20, 116 P.3d 323 (internal citations omitted).
To prove the improper means, the plaintiff must show the "defendant's means of
interference were contrary to statutory, regulatory, or common law or violated an |
established standard of a trade or profession." Id.

The Trial Court found:

There is no evidence that Defendants interfered with Plaintiffs' economic

relations or that they acted for an improper purpose or by improper means.

. the undisputed evidence shows that the parties entered into a valid
wrltten agreement and that Defendants fully performed that agreement by
timely paying all of the agreed-upon amounts to Plaintiffs.

(R. 1740.) The Trial Court found this was a contract between the parties. However,
again, Mojo Plaintiffs provided material facts that Fredrickson Defendants interfered with
Mojo Plaintiffs economic relations by (1) representing that Mark Peterson would be a
partner with the Fredrickson Defendants, (R. 782-83; 1505), (2) never agreeing to sell the
bar and its assets for $80,000, (R. 1504, § 20), (3) there is no executed promissory note,
(R. 1504, § 22), (4) the Judith Peterson never received an accounting from Fredrickson
Defendants regarding the $40,000 he paid and the alleged credit he received in the
Closing Memorandum, (R. 1498-1499). Each of Vthese facts prevents summary judgment

because they go toward the allegations that Fredrickson Defendants used an improper

purpose to take the bar and its assets from Mojo Plaintiffs.

Digitized by the Howard W. Hunter Law Libréry, J. Reuben Clark Law School, BYU. . -
Machine-generated OCR, may contain errors.



Further, the fact that the assets in the Asset Purchase Agreement were owned by
Judith Peterson, not Mojo Plaintiffs, casts doubt on Fredrickson Defendants' ability to
purchase the assets. Fredrickson Defendants could not have purchased the assets if they
were not owned by Mojo Plaintiffs. (R. 751, 64:3-15; 767, 155:20-768, 156:25.) Again,
this creates a genuine issue of material fact as to whether Fredrickson Defendants used an
improper purpose, and prevents summary judgment.

The Trial Court also found "there [is no] evidence of injury to Plaintiffs. Plaintiffs'
principals acknowledge receiving every monthly payment required by the parties'
agreement." (R. 1741.) However, Mojo Plaintiffs provided evidence that they never
received the payments. Judith Peterson's Second Affidavit states, "John Fredrickson
stated that he was going to pay me $2,000.00 a vvn'lon‘th‘an(ri $3,000.00 a month to Mark
Peterson un.d'é;r ihe tabié and $40,000.00ﬁp fréﬁt »fo’r, pérfsrieréilipl m the’vbar, which he did
not do." (R. 1272, 9 27.) If Fredrickson Defendants did not pay Judiﬂ1 Peterson $2,000
per month, then Mojo Plaintiffs were injured. (R. 1271.) This disputed fact goes to the
heart of the third element of intentional interference with prospective economic relations
and prevents summary judgment. Therefore, the Trial Court erred in granting summary
judgment on Mojo Plaintiffs' Second Claim for Intentional Interference with Prospective

Economic Advantage.

C. Genuine Issues of Material Fact Remain Relating to Third Cause
of Action for Civil Conspiracy.

To establish a claim for civil conspiracy, a plaintiff must show "(1) a combination
of two or more persons, (2) an object to be accomplished, (3)va meeting of the minds on

i f action, (4) one or more unlawful, overt acts, and (5) damages as a
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proximate result thereof." Peterson v. Delta Air Lines, Inc., 2002 UT App 56, § 12, 42
P.3d 1253 (internal citations omitted). The claim of civil conspiracy requires an |
underlying tort. Puttuck v. Gendron, 2008 UT App 361, § 21.

Here, the Trial Court found "there is no evidence that Defendants committed any
unlawful or wrongful act. ... The undisputed evidence shows that Defendants did not act
unlawfully. Furthermore, there is no evidence that Plaintiffs have suffered any damages."
(R. 1741.) However, Mojo Plaintiffs provided evidence Fredrickson Defendants tried
(and succeeded) in obtaining the assets through the Asset Purchase Agreement without
paying full value, (R. 1272, 9 27), failed to uphold promises to keep Mark Peterson as a
partner, (R. 782-83; 1505), and took assets Judith Peterson personally owned, (R. 751,
64:3-15; 767, 155:20-768, 156:25). If Judith Peterson owned the assets personally (as
Plaintiffs alleged), then Mojo Plaintiffs could not sell the ‘personél assets of Judith
Peterson. It was unlawful for Mojo Plaintiffs to sell the personal assets of Judith
Peterson. This is a genuine issue of material fact preventing summary judgment.
Additionally, if Fredrickson Defendants obtained the assets without paying full value,
then that is likewise unlawful. This, again, prevents summary judgment.

D. Genuine Issues of Material Fact Remain Relating to Fourth
Cause of Action for Breach of Fiduciary Duty.

The Trial Court granted summary judgment on Mojo Plaintiffs' claim for breach of
fiduciary duties, finding "[t]he undisputed evidence in this case shows that the parties
dealt at arm's length with each other throughout the negotiation and execution of their
agreement. ... Under these circumstances of- arm's-length negétiation, there were no

fiduciary duties owed by Defendants to Plaintiffs in connection with the asset purchase.”
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(R. 1741-42.) However, the Trial Court failed to acknowledge the parties were partners
with one another before they entered into the Asset Purchase Agreement. There is at least
a question of fact as to whether John Fredrickson owed Mojo Plaintiffs and Mark and
Judith Peterson a fiduciary duty, and summary judgment is inappropriate.

The elements of a breach of fiduciary duty for failure to disclose material
information are "(1) a fiduciary duty to disclose material information, (2) knowledge of
the information, and (3) failure to disclose the information." Gilbert Dev. Corp. v.
Wardley Corp., 2010 UT App 361, 9 20, 246 P.3d 131. Whether a duty exists is a legal
question, which courts analyze by "examining 'the structure and dynamics of the
relationship between the parties' including their 'legal relationships' and 'the duties created
by [those] relationships.”" Id. (citing Yazd v. Woédside Homes Corp., 2006 UT. 47,9 14,
143 P.3d 283). "Age, knowledge, influence, bargaining power, sophistication, and
cognitive ability are but the more prominent among a multitude of life circumstances that
a court may consider in analyzing whether a legal duty is owed by one party to another."
Id. at 9 16. However, "normally partners 'occupy a fiduciary relationship and must deal
with each other in the utmost good faith." Ong, Int'l (U.S.4.), Inc. v. 11th Ave. Corp., 850
P.2d 447, 453-54 (Utah 1993).

Here, John Fredﬁicksdn owed a ﬁdﬁciéry dufy té Jﬁdith Peterson and Mark
Peterson because they signed the partnership agreement on October 2, 2009. (R. 815.)
The partnership agreement provides that John Fredrickson would assume "50 per cent
[sic] control, ownership, and assigned shares of MOJ O SYNDICATE INC., and A BAR

NAMED SUE LLC." (R 815.) Thus, from October 2, 2009, forward, Fredrickson owed
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fiduciary duties as a partner to Mojo Plaintiffs and Mark and Judy Peterson. From that
time, Fredrickson owed a duty to Mojo Plaintiffs and Mark and Judy Peterson to inform |
them of his conduct involving the partnership, including obtaining a liquor license, (R.
1460), not planning to make Mark Peterson a partner in the new venture, (R. 1443; 1503-
05), and providing Mojo Plaintiffs with financial and accounting records, (R. 1504).
Each of these is material facts that Fredrickson Defendants should have disclosed to Mojo
Plaintiffs and Mark and Judith Peterson. This information went to the heart of John
Fredrickson's partnership with Mark and Judith Peterson and involved the structure of the
bar. Therefore, summary judgment was inappropriate.

E.  Genuine Issues of Material Fact Remain Relating to Fifth Cause
of Action for Breach of Contracts.

The Trial Court found, "the undisputézd evideﬁce in this case — including the
deposition testimony of Plaintiffs' principals — shows that Defendants fully complied with
the parties' agreement, including by timely making all required payments to Plaintiff. (R.
1742.) Howéver, as discﬁésed in .Se(.:tion ILA. ai)ove, there are genuine issues of material
fact that prevent summary judgment. "The elements of a prima facie case for breach of
contract are (1) a contract, (2) performance by the party seeking recovery, (3) breach of
the contract by the other party, and (4) damages." Bair v. Axiom Design, 2001 UT 20, §
14, 20 P.3d 388.

Here, genuine issues of fact exist as to whether Fredrickson Defendants performed
their end of the bargain or whether they breached the Asset Purchase Agreemeht with
Mojo Plaintiffs. In the Complaint, Mojo Plzﬁntiff pled, in the alternati?e, that Fredrickson

Defendants failed to pay the $80,000, failed to provide the $10,000 to Mojo Plaintiffs,
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and failed to return Mark Peterson's personal property. (R. 9-10.) Mojo Plaintiffs raised
issues of fact, such as "John Fredrickson stated that he was going to pay [Judith Peterson]
$2,000.00 a month and 3$3,000.00 a month to Mark Peterson under the table and
$40,000.00 up front for partnership in the bar, which he did not do." (R. 1272, § 27.)
Defendants did not provide any evidence of payment in full and never provided an
accounting of the $40,000 "credit" Fredrickson Defendants received in the Asset Purchase
Agreement. (R. 1498-99.) If Fredrickson Defendants promised to provide an accounting
after the Closing Memorandum was signed and never did, then that is a breach of the
contract and a genuine issue of fact preventing summary judgment.

The Trial Court erred in granting summary judgment in favor of Fredrickson
_Defendants and in dismissing Mojo Plaintiffs' Complaint. Thére are genuine issues of
fact that éxist and“prevent jﬁdgment as a métter of law. Therefore, this Court should
reverse the ruling and allow the parties to finish discovery and proceed to trial.

IV. This Court Should Reverse the AWard of Attorney Fees to Fredrickson

Defendants because Summary Judgment was Inappropriate and Mojo
Plaintiffs Did Not Sue to Enforce or Interpret the Contracts.

"As a general rule, Utah courts award attorney fees only to a prevailing party, and
only when such action is permitted by either statute or contract. Gilbert Dev. Corp. v.
Wardley Corp., 2010 UT App 361, 1] 44, 246 P.3d >131 (ci;‘ing Doctors' Co. v. Drezga,
2009 UT 60, 9 32, 218 P.3d 598); see also Occidental/Nebraska Fed. Sav. v. Mehr, 791
P.2d 217, 221 (Utah Ct. App. 1990). "Where there was a right to attorney fees, Utah

courts have allowed the party who successfully prosecuted or defended against a claim to
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recover the fees attributable to those claims on which the party was successful.”
Occidental/Nebraska Fed. Sav., 791 P.2d at 221.

The Trial Court found, "The Asset Purchase Agreement (the Agreement) permits
attorney fees where 'either party brings an action at law or inequity to enforce or interpret
this Agreement, the prevailing party shall be entitled to recover reasonable attorneys fees,
court costs and expert witness fees." (R. 1833.) "The Agreement's attorney fee provision
is broad and only requires either party to bring an action to 'enforce or interpret' the
Agreement to award fees to the prevailing party." (R. 1834.) The Trial Court awarded
Fredrickson Defendants reasonable attorney fees "associated with all filings leading to the
Court's Order on summary judgment,” reasoning that Plaintiff's complaint set forth five
claims for relief, all of which required the Court to interpret and enforce the Agreement to
grant summary judgment. (R. 1834.) However, Mdjo Plaintiffs' causes of action
included (1) Rescission based on breach and fraud, (2) intentional interference with
prospective economic relations, (3) civil conspiracy, (4) breach of fiduciary duty, and (5)
in the alternative, breach of contract. (R. 1-10.) The second, third, and fourth causes of
action have no bearing on the Asset Purchase Agreement and did not require the Trial
Court to "interpret or enforce” the Agreement. These allegations involved conduct
separate and apart from the Agreement.

The Trial Court awarded Fredrickson Defendants "reasonable" fees in the amount
of $73,052.85. (R. 1906.) However, the Trial Court awarded Fredrickson Defendants all
requested fees, from the initial filing of the Complaint and Answer to filing to Amended

Declaration of Attorney's Fees and Costs. (R. 1842-59.) These fees were unreasonable.
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Fredrickson Defendants requested $19,617.00 in fees for "Defendants' Motions for
Preliminary Injunction, to Amend Complaint, and for Appointment of a Receiver," (R.
1846-48; 1859), which the Trial Court acknowledged was "settled after all pleadings had
been filed," (R. 1906). The Trial Court should not have awarded Fredrickson Defendants
$19,000 in attorney fees on an issue that was settled.

Moreover, the Trial Court awarded Fredrickson Defendants $16,347.75 in attorney
fees for "Depositions and Discovery." (R. 1848-1851; 1859.) Defendants only took two
depositions, of Judith Peterson and Mark Peterson, and propounded discovery requests on
Mojo Plaintiffs. Mojo Plaintiffs never took the depositions of John Fredrickson and 3928
LLC, (R. 1704-05), and Fredrickson Defendants did not produce documents requested by
Mojo Plaintiffs, (R. 1704). In fact, the record shows very little discovery was conducted.
There were ﬁvo Notices of Subpoena Duces Técum to Judith Peterson and Mark Peterson,
(R. 28-43), and two Notices of Depositions, one for Judith Peterson and one for Mark
* Peterson, (R. 327-344). Then Fredrickson Defendants filed a motion for summary
judgment. (R. 699-1010.) A fee award of over $16,000 for depositions and discovery is
not reasonable.

Lastly, the Trial Court erred in awarding Fredrickson Defendants $17,962.25 in
attorney fees in connection with the motion for summary judgment. Counsel for
Fredrickson Defendants spent 32.75 hours, or $6,526.25, in drafting the motion for
summary judgment, (R. 1853-54), and 22.25 hours, or $4,566.25, in drafting the reply

memorandum, (R. 1854-55). Counsel for Fredrickson Defendants also spent 18.4 hours,
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or $3,808.50, in preparing for and attending the summary judgment hearing, which was
only one hour. This award is unreasonable.

The Trial Court erred in awarding Fredrickson Defendants their attorney fees. The
fee was unreasonable and inappropriate, in light of the fact that there were genuine issues
of material fact that prevented the entry of surﬁmary judgment.

CONCLUSION

Pursuant to the foregoing arguments and law, Appellants Mojo Syndicate, Inc.,
and Bar Named Sue, LLC, respectfully request this Court reverse the Third District Court
and remand to the Trial Court for a trial on the merits.

DATED this ‘ZZW day of July, 2012.

NELS

FFER, DAHLE & POULSEN

/'/'
[ Denvet o er, Jr.
aniel B. Ga

Tahnee L. Hamilton
Attorneys for Appellant
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" FILES DISTRICT GOURT
Third. Judicial Dis_trict

- JAN -5 201

SALT LARE COUNTY
By Rlaelepm)

O Depyity Clerk

Order Prepared By:

J. Ryan Mitchell (9362)

Andrew V. Collins (11544)

MITCHELL & BARLOW, P.C.

6465 South 3000 East, Suite 203

Salt Lake City, Utah 84121

Telephone: (801) 998-8888

Facsimile: (801) 998-8077

Email: nnitchell@mitchellbarlow.com
acollins@mitchellbariow.com

Attorneys for Defendants John Fredrickson and
3928 LLC :

IN THE THIRD DISTRICT COURT FOR THE STATE OF UTAH
IN AND FOR SALT LAKE COUNTY

MOJO SYNDICATE, INC., a corporation,
and A BAR NAMED SUE LLC, a limited | ORDER GRANTING DEFENDANTS’

liability company, MOTION FOR SUMMARY
JUDGMENT
Plaintiffs,
V. Case No. 100904277
3928 L1.C, a limited liability company, Judge: Sandra Peuler

JASON RASMUSSEN, an individual, JOHN
FREDRICKSON, an individual, and JOHN
DOES I-1V,

Defendants.

Defendants 3928 LLC and John Fredrickson’s (“Defendants™) Motion for Summary
Judgment (the “Motion”) came before the Court on November 30, 2010. Plaintiffs were

represented by their cQunsel, Charles C. Brown of CC Brown Law, LLC. Defendants were
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represented by their counsel, Andrew V. Collins and J. Ryan Mitchell of Mitchell & Barlow,
P.C. Having heard oral argument and reviewed the relevant briefing and documents in support
of, and opposition to, the Motion, and otherwise being fully advised in the premise, the Court
hereby ORDERS, ADJUDGES, and DECREES that Defendants’ Motion is GRANTED in its
entirety. The grounds for this decision are as follows:

1. Plaintiffs’ memorandum in opposition to the Motion does not comply with the
requirements of Rules 7 or 56 of the Utah Rules of Civil Procedure governing memoranda
submitted in opposition to summary judgment motions. In light of Plaintiffs’ non-conforming
opposition memorandum, and the materials submitted by Defendants'in support of the Mqtion,'

’ suﬁmmy judgment in Defendants’ favor is proper.

2. Additionally, as a sepa;ate and independent ground for granting ‘summaJy
judgment, Defendants’ briefing, and the evidence submitted therewith, shows that there are no
genuine issues of material fact for trial and that Defendants are entitled to judgment as a matter
of law on all claims asserted by Plaintiffs. Specifically, the grounds for granting summary
judgment to Defendants on each of Plaintiffs’ claims are as follows:

a. Plaintiffs’ first claim for relief seeks rescission based on breach of
contract, fraud, and duress. Regarding the breach of contract allegations, the undisputed
evidence——in(;luding the deposition testimony given by Plaintiffs’ principals—shows that
Defendants fully complied with the terms of the parties’ agreement, including by timely making
all required payments. Regarding the fraud allegations, as a matter of law under Gold Standérd
v. Getty 0il Co., 915 P.2d 1060 (Utah 1996), Plaintiffs cannot have reasonably relied on any |
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statements allegedly made to them tﬁat contradicted the express written terms of the parties’
agreement, which Plaintiffs admit they signed. Because reasonable reliance is a necessary
element to show fraud, Plaintiffs cannot prevail on their fraud allegations. Regarding the duress
allegations, the undisputed evidence shows that the Plaintiffs were not subject to duress at any
time in the course of the subject transaction. Indeed, the parties’ agreement was negotiated and
executed over a period of weeks, during which Plaintiffs could have backed out at any time.
Plaintiffs’ own attorney &aﬁed certain of the documents executed in connection with the parties’
agreement. As a matter of law under these circumstances, Plaintiffs were not subject to duress.
Accordingly, summary judgment 1n Defendants’ favor is proper on Plaintiffs’ first claim for
relief.

b. Plaintiffs’ second claim for relief alleges intentional or négligent
interference with prospective economic advantage. This claim requires Plaintiffs to show that
Defendants interfered wifh Plaintiffs’ economic relations for an improper purpose or by improper
means in such a way that caused injury to Plaintiffs. See Leigh Furniture and Carpet Co. v.
Isom, 657 P.2d 293 (Utah 1982). The undisputed evidence shows that Plaintiffs cannot satisfy
any of these requirements. There is no evidence that Defendants interfered with Plaintiffs’
economic relations or that they acted for an improper purpose or by improper means. To the
contrary, the undisputed evidence shows that the parties entered into a valid written agreement
and that Defendants fully performed that agreement by timely paying all of the agreed-upon

amounts to Plaintiffs. Nor is there any evidence of injury to Plaintiffs. Plaintiffs’ principals
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acknowledge receiving every monthly payment required by the parties’ agreement. Accordingly,
summary judgment in Defendants’ favor is proper on Plaintiffs’ second claim for relief.

c. Plamtiffs’ third claim for relief alleges civil conspiracy. A claim of civil
conspiracy requires, among other essential elements, evidence of one or more unlawful, overt
acts in furtherance of the alleged conspiracy and damages as a result of the alleged conspiracy.
See Peterson v. Delta Airlines, Inc., 2002 UT App 56, 42 P.3d 1253. In this case, there is no
evidence that Defendants committed any unlawful or wrongful act. To the contrary, the
undisputed evidence shows that Defendants acted lawfully and properly at every turn throughout
the course of the subject transaction. Defendants’ lawful intent to purchase the assets of A Bar
Named Sﬁe, as well as the terms of that purchase, Qere ﬁllly disclosed and well-documented in
the parties’ written agreement and the related documents. The undispﬁted evidence shows that
Defendants did not act unlawfully. Furthermore, there is no evidence that Plaintiffs have
suffered any damages. Accordingly, summary judgment in Defendants’ favor is proper on

Plaintiffs’ third claim for relief.

d. Plaintiffs’ fourth claim for relief alleges breach of fiduciary duties. Asa
matter of well-established law, however, parties that deal at arm’s length do not owe each other
fiduciary duties. See Gold Standard, 915 P.2d 1060. The undisputed evidence in this case
shows that the parties dealt zﬁ arm’s length with each other throughout the negotiation and
execution of their agreement. Independent counsel represented each side of the transaction, and
the final terms of the parties’ agreement were the result of the negotiations between counsel.

The written documents, which all parties admit having signed, clearly set forth the terms of the
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parties’ agreemenf a-nd. their mumél intent for 3928 LLC to purchase the specified assets from
Plaintiffs. Under these circumstances of arm’s-length negotiation, there were no fiduciary duties
owed by Defendants to Plaintiffs in connection with the asset purchase. Accordingly, summary
judgment in Defendants’ favor is proper on Plaintiffs’ fourth claim for relief.

e. Plaintiffs’ fifth claim for relief alleges breach of contracts. However, as
noted above, the undisputed evidence in this case—including the deposition testimony of
Plaintiffs’ principals—shows that Defendants fully complied with the parties’ agreement,
including by tim‘ely making all required payments to Plaintiffs. Given this undisputed evidence,
summary judgment in Defendants’ favor is proper on Plaintiffs’ fifth claim for relief.

3. Because summary judgment is proper on each of Plaintiffs’ claims, the Court

ORDERS that all claims asserted against Defendants shall be, and hereby are, dismissed with

prejudice and on the merits.

4. At the November 30, 2010, hearing on the Motion, the Court directed Defendants’
counsel to file a motion on the issue of an award of attorneys’ fees and costs, which the Court
will consider in due course in subsequent proceedings. This Order may be amended following
the Court’s ruling on such motion to reflect any award of attorneys’ fees and costs.

ENTERED this & dayof\\aQO\MJ ,2011

BY THE COURT

& \OF
%M
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I hereby certify that on this _LZ day of December, 2010, I caused a true and correct copy
of the foregoing ORDER GRANTING DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT to be delivered via first class mail, postage prepaid to:

Charles Craig Brown
CCBROWNLAW LLC

1338 South Foothill Drive, #300
Salt Lake City, Utah 84103
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R :Court has determlned that oral argument wxll not help |ts resolutlon of the |ssues as they

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MOJO SYNDICATE, INC., et al,, - RULING AND PARTIAL ORDER
Plaintiffs, ’ : o
V. SN T B CASE 100904277
3928LLC,etal, ~ - | 46 SandraN. Peuler
- Defendvants. ' : o -

ThlS matter came before the Court on defendants request for attorney fees The ,

:}'-'are stralghtfon/v‘:;rd and the'appllcable law is clear. The Court havnng fully rev1ewed all '.
| _‘ ‘- -relevant pleadr and wl: ow belng fully |nformed rules as foll 's.

Defend ] ts Prevalledzln thelr Defense of the Case

ln Utah a party is entltled to attorney fees only where they are authorlzed by RS

| statute or contract Fencks V. Lucv Ann Soffe Trust 2004 UT 85 1] 23 The Asset : :

.Purchase Agreement (the Agreement) permlts attorney fees where e|ther party bnngs'_' :.:-.'f UL

an actlon at law,.,.or mequnty to enforce or lnterpret this Agreement the prevarhng party Er
shall be ent|tled to recover reasonable attorneys fees court costs and expert w1tness o

fees.” Agreemen M2, Defendants clearly prevalled in this. actlon when the Court

granted summary Judgment in thelr favor on all of plalntlff's clalms See Dec 3, 2010

Order; and see Olsen v. Lund, 2010 UT App 353, 1 12 (notlng that a determlnatron of ... N

which party prevalled focuses ‘on WhICh party had attalned a comparatlve v1ctory,

< . ) -
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considering what a total victory would have meant for each party and what a true draw
would look like.” J * (citations omitted)). This was a total victory for defendants. - (
Under. Utah law, however “[i]f attorney fees are recoverable by contract, ‘[a] party |
is entrtled only to those fees attributable to the successful vindication of contractual
nghts Cache Countv V. Beus 2005 UT App 503, 1] 16; and see Grlbert Dev Corp v. ‘
Wardlev Corp 2010 UT App 361 1]52 From those partrcutar fees, the Court wrll only Lo |
award reasonabfe attorney fees and the Court has “'broad drscretron in determrnrng o '_ (
: what constrtute%ia reasonable fee EDSA/Ctoward L L C V. Khbanoff 2008‘ UT App
i";284 1]8 (crtatroﬁs omrtted) and see Cache Countv atﬂ? ' LL o
. »

s o f‘j-,Defendants Are Entrtled to an Award of Fees Assocrated wrth
R Prevarlmq on their Defense of Plarntrff’s Clarms to Enforce or
o ;.;,lnterpret the Aqreement L e

'The Agreement s attorney fee provrsron is. broad and only requrres erther party to S (
B brrng an actron fo enforce or rnterpret the Agreement to award fees to the prevallrng
' party Plarntrff’s complarnt set forth f ve clarms for rehef all of whrch requrred the Court S

to rnterpret and (-lznforce the Agreement to grant summary judgment See Dec 3 2010

}Order The Court determrnes that as the prevarlrng party defendants are entrtled to S
reasonable fees‘]assocrated with all fi lrngs leading to the Courts Order on summary 3 IR g
judgment. Further because the Agreement provrded for an award of attorney fees

.defendants are entrtled to reasonable attorney fees for the pleadrngs assocrated with

this motr_on. _Sgg__»olsen, 2010 UT App at § 15 (noting that a _provrsron for___payment_of ‘

. ,; : -2-
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attorney[] fees tn a contract includes attorney fees incurred by the prevalllng party on
appeal as well as at trial, if the action is brought to enforce the contract.” (citat"ons
omttted)) Defendants are entitled to an award of reasonable fees assocrated wnth
prevailing on all of plaintiff's claims to enforce and interpret the Agreement. -

Defendants Are Only Entitled to Reasonable Attorne\LFees.

Defendants entttlement to attorney fees isa wholly different matter from the

' reasonableness of those fees. Whlle the Court may not tgnore a prevatllng partys nght

rx,:

Y to attorney fees |t enJoys conSIderable dlscretlon in fxmg the amount of a reasonable L

?, .

- vfe and mays award conS|derably less than requested so long as the reductlon is

L '-v_f.supported by adequate fi ndlngs " Brooks1de Moblle Home Park v Sporl 2000 UT App L

- -5195 (Mem DeCISIon) (Cltlng Dixie State Bankv Bracken 764 P 2d 985 988 (Utah SR

| »‘1988) Rappleve V. Raopleve 855 P. 2d 260 266 (UT App 1993) and Martlndale V.
Adams 777 P. 2d 514 517-18 (UT App 1989)). A court does not measure -' E

: reasonableness by what prevalllng counsel actually bllls in acase, nor by the hours .

_spent Cabrera v Cottrell 694 P.2d 622 624 (Utah 1985) Rather the Court conSIders:

S 1. : What legal work was actually performed? :
2. How much of the work performed was reasonably necessary to o
adequately prosecute the matter?
3. s the attorney’s billing rate consistent with the rates customanly
: charged in the locality for similar services?
4.  Are there circumstances which require consideration of add|t|onal

factors, including those listed in the Code of Profes3|onal
ResponS|b|ltty'? : :

D|X|e 764 P. 2d at 990 (C|tat|ons omltted) and see Raleeve 855 P 2d at 266

: _3_ .
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(reversing trial cpurt’s attorney fee award for abuse of discret‘ion, where the trial court
made no ﬁnding%s to show it considered the relevant factors in determining the
reasonablenessiof an attorney fee award).

D.efendariit filed an affidavit and fee -request for over $70,000 in fees and costs
for prevailing in téhis action. However, the afﬁdavit makes no mention of the o
reasonableness of the fee request; nor does it set forth the attorneys blllrng rates nor

N does it Justlfy the amount of work performed desprte the short duratron of thrs case.

i.

: There rs some reference to reasonableness in the memorandum and ln the earller

= : request for sanctrons that the Court reserved but those references are not evndence on

\

L y Wthh the Court can make fi ndlngs of reasonableness The C . has revrewed the

L _';declaratrons of defendants counsel and plarntlft’s obJectrons thereto and determrnes

"that defendants have not set forth evrdence from whrch the Court can determrne that

therr fee request is reasonable.

" '.jDefendants are Olnly Entrtled to Reasonable Costs Authonzed bv the
’ -Agreement : S -

.‘ ,The Agreement all()l/vs the prevarlrng party to recover court costs and expert
wrtness fees.” Defendants have requested $2 639. 85 in costs. Defendants are entrtled
to $1 8.50 for the witness fee for Sean Egan pursuant to the Agreement |

The rema,lnder of the costs request compnses $2621 35 for copxes The Court
does not as a general matter find support in Utah case law for an award of the cost of

~ copies, panrcularly where there is no attempt_ to show mform‘a_tl_on could not be ob_tarned

S -4-
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through less expenslve means nor that the copies where reasonable and necessary to

the litigation. See e.g. Kraatz v. Heritage Imps., 2003 UT App 201, 30 (instructing that

a court should revnew a contract prov;slon for costs “with an implied term of

reasonableness ) No evidence supports awarding these costs to defendants

Based on the foregoing, the Court orders that defendants are entitled to an f

.o

| award of reasonable attorney fees and $18. 50 in costs The amount of the fee award is

to be determmed from an amended aft' davrt defendants may submlt Wthh sets forth

o the reasonableness of the fee request based on. the factors the Court must consxder

e ’-"~'_',submrt has been fi led

Defendant may respond to that aft' davnt and the Court W|lI rule once a request to o

Q:

Dated thls IO’LQay of Aprll 2041
o _By the Court

o R

ST RN
VR

_'"_»;Salndra N Peuler -
3 _Dlstrlct Court Judge

;..1-\_\_'\‘-5{.33_:;?:,}3;.4_ _“l-n_‘* s

s £

R D
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 100904277 by the method and on the date

specified.

MAIL: CHARLES C BROWN 193 E FORT UNION BLVD STE 300 MIDVALE, UT

84047
MAIL.: ANDREW V COLLINS 6465 S 3000 E STE 203 SALT LAKE CITY UT

84121 _ _
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Deputy Court Clerk
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MOJO SYNDICATE, INC., et al., | ORDER
Plamtlffs :

v. - CASE 100904277

3928 L.L.C,, etal.,’ __ I Judge Sandra N. Peuler
Defendants. : R |

Thrs matter came before the Court on: defendants request for attorney fees, the

' Vamended declaratlon and defendants motlon for sanctlons The Court has consrdered

'all pleadlngs and relevant law and determrnes oral argument wrll not assrst lt in.

resolvrng the rssues as they are strarghtfowvard and the applrcable law is clear Havrng Y

"".‘-:now been fulllng rnformed the Court rules and orders as follows LT
'SANCTIONS - i S

Defendants motron for sanctlons asks }the Court to -sanctronplarntrffs attorney
'for several allegedly mrsleadrng andi rmproper fi lrngs and asks the Court to requrre
plarntrff to pay defendants attorney fees. Whrle certain fi lrngs by plarntrffs have lead to |
confusron and inaccuracies in the record, defendants have not requested sanctrons B
pursuant to any rule or other legal basrs Nor do defendants crte to any support for an
award of sanctions in addition to a prevailing party s award of attorney fees There isno

basis for the,request and defendants’ request for sanctions is denied. .

ATl'ORNEY FEES |

The Court s prior ruling and partial order cited the relevant case law on attorney

T -
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fees and specifically articulated the factors the Court must consider in making any
award of reasonable attorney fees. A prevailing party must demonstrate the
reasonableness of the fees and must at least “substantially answer(] the questions

contemplated by Dixie State 'Bank." EDSA/Cloward. L.L.C.v. Klibanoff, 2008 UT App

284, 1] 17 (citing Dixie State Bank v. Bracken 764 P. 2d 985 990 (Utah 1988)) ln .

response defendants supplemented therr request for fees '
The Court determmles that the attorneys bllllng rates and the average rate of ‘
$208 34 are reasonable dnd conslstent WIth the rates that attorneys of slmrlar o
experlence charge in. Salt Lake C|ty for cases of thls nature The Court has addrtronally
o consrdered the legal work that was actually performed and how much of that work was
' reasonably necessary to adequately prosecute thrs matter T
| Plalntlff objects to the fees for several reasons, clalmlng the request is
;unreasonable because the total contract pnce was only for sllghtly more than the fees '
_generated The Utah Supreme Court has noted however . - o |
: v"The total amount of the attorneys fees awarded | -cannotbe sald to.be
‘unreasonable just because it is greater than the amount recovered on the
contract. The amount of the damages awarded in a case does not place a

necessary limit on the amount of attorneys fees that can be awarded.

Cabrera v. Cottrell, 694 P. 2d 622 625 (Utah 1985) Plalntlffs also clalm the fees are

unreasonable because two attorneys were blllrng, and that only 3928 requests the fee

award However, both defendants prevalled on summary Judgment and the fees do not

reﬂect an unnecessarrly duplrcatron of work ln fact, havrng an attorney wrth a lower
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hourly rate draft pleadings, while both attorneys appear at hearings, is a common |
strategy and often saves money.

The Court notes that plaintiffs’ filings generated a substantial amount of
~defendants’ attorney fees as they required defendants to perform additional work to
a‘dequately defend this matter. _'fhe Court considers the following examples: the |
preliminary lnjunction which settled after all'pleadings had been ﬁled' several'improper

ex pan‘e f ilings; the premature notlce to Smelt on the motlon to amend Wthh caused .

the Court to erroneously grant the motlon and then set lt asrde the untlmely appealv L R

s and objectlons to the summary Judgment order Wthh were demed R R

The Court havmg cons;dered plalntlffs objectlons the declaratlons the D|x1e " ;: R

o .factors and havmg prevnously determlned that defendants are entltled to reasonable -

| fees assocnated w1th all flllngs leadlng to the Court’s Order on summary Judgment
determmes that defendants are entltled toa fee award of $73 052 89. ThlS amount L |
- does not mclude the $1, 627 50 forthe fees generated in relatlon to the amended | o
declaratlon as Utah s case law is, clear and defendants should have prov1ded the |
necessary lnformatlon on reasonableness in thelr |n|t|al request for fees |
cosTS - : , o

Defendants also amended thelr request for costs to $2, 635 85 in costs. As the

Court prevnously noted the underllng agreement allows a prevalllng party to recover
~“court costs and expert witness fees.” The Court has awarded defendants $18.50 for o
v 3.
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the witness fee for Sean [=gan. The Court will award an additional $1,449.40 in costs for
the Peterson depositions, but not for both amounts as there is no information as to why
a double éward for Mr. Peterson’s deposition would be reasonable. According,
defendant are entitled to a total award of costs of $1 ,467.90..
It is so Ordered. .Defendants; are to prépare a_jngment cqnsisten.t with this
Orde_r, .. | | |
o 'Dated _thiséf_(_day of .J.un.e 2011.

- ‘Bythe CoUrt o

dandra

. : o -4- ’
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CERTIFICATE OF NOTIFICATION
I certify that a copy of the attached document was sent to the
following people for case 100904277 by the method and on the date

specified.

MAIL: CHARLES C BROWN 1593 E FORT UNION BLVD STE 300 MIDVALE, UT

84047 :
MAIL: ANDREW V COLLINS 6465 SOUTH 3000 EAST STE 203 SALT LAKE CITY
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Deputy Court Clerk
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

MOJO SYNDICATE, INC, |
' MINUTE ENTRY

Plaintiff, |
Case No. 100904277

Vs
August 29, 2011

JOHN FREDRICKSON, et al, . :
Judge Sandra Peuler

Defendant.

| Pendrng before the Court isa Request to Submit for Decrslon on- plalntrffs mot|on to '
set aslde summary Judgment Also pendrng is defendants motlon to stnke the aff davrt of
3 Angela Brown Based upon a revrew of the relevant pleadlngs the Court rules as follows
1 The request for oral argument is denled The i rssues are stralght—forward and clear
| and oral argument would not be of beneﬁt to the Court in entenng a rulmg T
2. The defendants motlon to strike the affidavit of Angela Brown is unooposed and
based upon defendants memorandum in support of their motlon lt is granted e
3. The plamtrf_fs motion to set aside summary Judgmentls denred._ Thls ruling lS ba'sed
upon th'e following. - | | S o
First, although .defendants argue that the plaintiffs’ motion was untimely, this decision
isnot based upon that issUe but rather on the substance of the motion Although defendants
argue that it should have been fi led after the January 6, 2011, ruling, the final Judgment was

not entered unt|l July 19 2011 Therefore, the July 26, 2011, motion to set asnde the

summary Judgment is timely. , _ ,
D|g|t|zed by the Howard W Hunter Law Library, J. Reuben Clark Law School, BYU.
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As to the substance of the motion, plaintiffs first argue pursuant to Rule 56(f), that
discovery is not complete. Although plaintiffs identify several areas of discovery they wish to
pursue, that motion is untimely. The time to raise that motion was prior to the summary
Judgment being considered by the Court. The Court notes that the defendants’ motion for
summary judgment was submitted for decision on September 24, 2010, and argued
November 30, 2010. Both sides had filed substantive memoranda in connection with the
motlon, and no Rule 56(f) motion was filed before the summaryjudgment was._submitted for
decxslon o | | AT |
The plalntlffs dld prevnously fi le a Rule 56(f) aff davut On November 24 2010 plalntlffs f rst |
| Rule 56(f) aff davnt was filed, w1th a motlon and memorandum f led on November 29 at 5 19

n p m the evenlng before the scheduled heanng Because of the untlmellness of the 56(f)

- i-'.i'-.fmotlon and aff dav1t the Court refused to entertaln argument on |t Thereafter the

| ildefendants motlon for summary Judgment was granted Both the November 56(f) motlon as o
well as thls one were fi led untlmely relatlve to dlscovery | N | ‘_ | |
Plalntlffs next argue that Rule 59 (a) (1-7) provndes a basns for the Court to set asrde |

.the summary Judgment F’lalntlffs however, set forth no analySJS of the rule relatlve to the :
facts of this case, but simply argue that ‘belatedly discovered ev1dence entltles them toa }_ .;k :
new trial. Plalntlff_s conclusorystatements are insufficient to prov1de a ba‘SIsfor_settlng asnde_ |
' the summary judgment. .

, .Plaintiffs also argue that Rule 60 (b) entitle them to set aside thejudgment. Again,
however, plalntlffs set forth little for the Court to review relative to the fact_s of this case. While

. plaintiffs do not identify the sub-section of the rule under which their motion re_lles,'they |
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-3-
mention sub-section one (1), excusable neglect, and three (3), fraud. However, apart from
setting forth appl_icable law, plaintiffs do thhing to analyze how those sections apply to this
cas_e. Witho_ut an analysis, the Court is left to guess at plaintiffs’ argument. Based upon that,
the plaintiffs’ arguments fail to provide a basis for setting aside the judgment pursuantto Rule
60 (b). o o |
4. Defendants seek a supplemental award of attorneys fees l decline to award

supplemental fees for the present motions.

ThIS mrnute entry is the final Order of the Court in the matter and no further order is

requrred to be prepared by counsel :. S ' ' 3'.__ R -:'

Sy
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3RD DISTRICT COURT - SALT LAKE
SALT LAKE COUNTY, STATE OF UTAH

OFFICE OF PROFESSIONAL CONDUCT vs. CHARLES C BROWN

CASE NUMBER 120901875 Administrative Ag ook PRIVATE ****

CURRENT ASSIGNED JUDGE
TODD M SHAUGHNESSY

PARTIES

Plaintiff - OFFICE OF PROFESSIONAL CONDUCT
Represented by: DIANE K AKIYAMA

Respondent - CHARLES C BROWN

ACCOUNT SUMMARY

CASE NOTE

PROCEEDINGS

03-19-12 **** PRIVATE **** Filed: Stipulation ForAransferring Char
03-19-12 **** PRIVATE **** Filed: Stipulation Inv'Support Of Motion
03-19-12 **** PRIVATE **** Filed: Motion To Classify As Private And
03-19-12 Complaint filed

03-19-12 Judge TODD M SHAUGHNESSY asmgned

03-19-12 **** PRIVATE **** Filed: Petiton for Immediate Transfer of
03-21-12 **** PRIVATE **** Filed: Order Transferring Charles C. Bro
03-21-12 **** PRIVATE **** Filed: Order Granting Motion To Classify
03-21-12 Case Classification changed.from PUBLIC to PRIVATE
03-21-12 Case Disposition is Granted

03-26-12 Filed: Certificate of Service
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Portal Home

Search: charles brown ‘ Submit Search | [} showan

/
/

Membership Information
Name: BROWN, CHARLES C
Member 1D: 00447
Member Type: Attorney
License Status: Disability
Firm: CCBROWLAWLLC

C. Craig Brown

Address: 193 E. Fort Union Blvd Suite 300
* Midvale, Utah 84047

United States of America

Phone: 801-265-8500
Fax: 801-272-1071
E-mail: (Private)
Law School: University of Utah
Graduated: 1974
Bar Admission: 09/05/1974
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Traci Gundersen (#9172)
Assistant Attorney General
MARK L. SHURTLEFF (#4666)

Utah Attorney General
Commercial Enforcement Division ‘ -
160 East 300 South, 5" Floor RECENED
P.O. Box 140872 ‘ ;
Salt Lake City, UT 84114-6711 MAY U 4 2010
Phone: (801) 366-0145 Utah Div. om/rp.ﬁ;omm, Cotie
BEFORE THE UTAH RESIDENTIAL MORTGAGE REGULATORY
COMMISSION
In the Matter of | STIPULATION & ORDER o
CC Brown Law Offices 7 ©
CABE NO. 46896 L
The Real Estate Division of the Department,6f Commerce of the State of :"
Utah (the Division), by and through its counsel/Traci Gundersen, and CC Brown -:
Law Offices (Respondent), a Utah licensed’Law Office, by and through its 0

counsel Philip Danielson, hereby stipylétes and agrees as follows:

1. Respondent is not curregritly a licensee of the Division.

2. Respondent, for purptses for settlement only, admits the jurisdiction of the

Utah Residential Mortggge Regulatory Commission (the Commission) over

Respondent and 7 the subject matter of this action.

3. A cease apd desist order in this matter has been brought and filed
pursuant to ?é‘:;)rovisions of Utah Code Ann. § 61-2¢-402(2)(e) (2009).
Respondjgaﬁt specifically waives the right to confront adverse witnesses, to
present ;avidence or call witnesses on its own behalf, and to the right to a hearing
pursuant to U.C.A. Section 61-2-1, et seq., (2005 as amended) and the rules

promulgated there under. Respondent and the Division hereby express their
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intent that this matter be resolved expeditiously through stipulation as
contemplated in Utah Code Ann. § 63G-4-102(4) (2008).
4, The Division and the Respondent recognize and agree that this Stipulation
alone shall not be binding upon the Commission or the Director of the Division of
Real Estate (Director). If the Commission or the Director do not concur in the
y‘disciplinary action proposed herein, this Stipulation shall be null and void and a
hearing shall be scheduled for this matter, and the Respondent waives any claim
of bias or prejudgment which the Réspondent might otherwise have with regard
to the Commission and Director by virtue of the Commission and the Director
having reviewed this Stipulation, and this waiver shall survive any such
nulliﬁcatﬁon.
5. Respondent acknowledges that when this Stipulation is presented to the
Commission and Dir'ector; 'the Commiéébn \an'd the Direétbr/‘may ask t.h‘e
Division investigative staff questions about the facts underlying this Stipulation or
about the terms of this Stipulation. Respondent agrees that the investigative
staff may answer such questions. Respondent will have the right to be present
when the Stipulation is presented and to address the Commission and the
Director about this Stipulation or the facts underlying it. If the Respondent
desires to be present to address the Commission and Director, the Respondent
may contact Renda Christensen at the Division by calling {801) 530-6750 for
information about the date, time and place of the meeting at which this

Stipulation will be presented to the Commission and the Director.
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6. Respondent acknowledges that upon approval by the Commission and the
Director, this Stipulation shall be made a part of the attached final Order, and
shall be the final compromise and settlement of this matter.

7. Réspondént affirms that the Respondent enters into this Stipulation
voluntarily, and the only promises or understandings the Respondent has
obtained from the Division, or any member, officer, agent or representative of the
Division, regarding this Stipulation are contained herein.

8. Division Investigators received a complaint concerning an internet website
that was advertising and soliciting for loan modifications by a law office. The
website was operated by the law office of CC Brown Law Offices. Upon review
of the website, the law firm indicated that they offered to negotiate loan
modifications.

. Charles C. Brown met with the Division Investigator Marv Everett to
discuss the law firm’'s website and Mr. Brown stated that their office was
negotiating loan modifications. The Division directed'Mr. Brown to remove any
reference to soliciting loan modifications on their website. It is the Division’s
position that CC Brown Law Offices was being “principally engaged in the
business of negotiating residential loans” by the firm's potential clients, that it was
not exempted from licensure under the law, and that CC Brown Law Offices
needed to have a Utah mortgage license to conduct such business.

10. It was later discovered that the CC Brown Law Offices’ website had been
revised but still advertised loan modifications. A call was placed to CC Brown
Law Offices. An employee named Reid answered the phone and confirmed that
the law office was still negotiating loan modifications.

11.  An Order was mailed from the Division to CC Brown Law Offices

instructing them to cease and desist from negotiating loan modifications.
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12. A representative of CC Brown Law Offices met with Division staff and
indicated a willingness to comply with the Division’s position by refraining from
soliciting and performing loan modifications without a Utah mortgage license,
unless the Respondent is not being principally engaged by the potential client in
the business of negotiating residential loans.
13.  While Respondent does not admit to a violation of any state statutes, it
does admit that it was soliciting for and providing loan modifications.
14..  U.C.A. Section 61-2¢-201 (Effective 01/01/10). Licensure required of
person engaged in the business of residential mortgage loans -- Mortgage officer
-- Principal lending manager. Spéciﬁcally, Respondent will comply with the
following: |
61-2¢-201(1) Unless exempt from this chapter under Section 61-2¢-105,a
person may not transact the business of residential mortgage loans without
obtaining a license Qnder this chapter.
~ 61-2¢-201(2) For purposes of this chapter, a person transacté business in
this state if: |
(@ (i) the person engages in an act that constitutes the business of
residential mortgage loans; and
(i) (A) the act described in Subsection (2)(a)(i) is directed to
or received in this state; and
(B) the real property that is the subject of the act
described in Subsection (2)(a)(i) is located in this state; or
(b) a representation is made by the person that the person
transacts the business of residential mortgage loans in this
state.
15. CC Brown Law Offices agrees that it shall not become principally engaged

to negotiate a loan modification at any time unless licensed with the Division.
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16.  Respondent acknowledges that it has been informed of the right to be
represented by legal counsel and that if the Respondent has waived this right,
the Respondent has either sought the advice of an attorney or has voluntarily

chosen not to do so.

17.  As full settlement of all the issues raised in this Stipulation, Respondent

agrees as follows:
a. Respondent will pay a $5,000.00 civil penalty to the Division
of Real Estate.
b. Respondent will pay the above $5,000.00 to the
Division within 60 days after the date the Commission
and the Director of the Division sign the final Order in
this matter;
+18. This document and all other documents incorporated herein by reference
. constitute the entire agreement between the parties herein and supersedes and
:.cancels any and all prior negotiations, representations, understandings, or
agreements between the parties. There are no verbal agreements which modify,
interpret, construe, or affect this agreement.
19.  Respondent acknowledges that this Stipulation and Order, once adopted,
will be classified as a public document and may be issued to the public upon
request. Respondent acknowledges that the Division may inform other persons,
entities, and state and federal agencies of the action taken on the Respondent’s

license and the content /[))of this Stipulation and Order.
/Zy

DATED this 44"~ day of / ",}7’7%/14/ , 2010.

-

)

‘.r' ..-':,: '_, './ ’
, RN,

Charlds Craig Brown, Owner
RESPONDENT
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14 }/lsify

DATED this 4% day of

e |
DATED this 7 day of MAM 2010.

ﬁﬁ{ atl EFondoaos

Traci Gundersen,
ASSISTANT ATTORNEY GENERAL
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ORDER

The Commission and the Director approve and adopt the foregoing
Stipulation of the parties. Based upon the foregoing Stipulation and for good
cause appearing, the Commission and the Director order as foliows, effective on
the date of this Order:

In lieu of holding a hearing on the matter, the Respondent agrees:

1. Respondent will pay a $5,000.00 civil penalty to the Division of Real

Estate.

2. Respondent will pay the above $5,000.00 to the Division

within 60 days after the date the Commission and the Director of

: the Division sign Ellglﬁnal Order in this matter;
SO ORDERED THIS é day of [Z% / , 2010.
UTAH RESIDENTIAL MORTGAGE REGULAYORY COMMISSION:

LANCE MILLER, CHAIR

- ~—"MARAEEE JENSEN. VICE CHAIR

Mys.ant
ROD? *‘BUTCH” DAILEY
?7/%

Bé%e‘gllEWlS T

Lol e

HOLLY C@RISTENSEN -
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The undersigned concurs with the foregoing Order this A day of

Mcv\ . 2010. - )

i
/

DEANNA D. SABEY, DIRECTOR
DIVISION OF REAL ESTATE
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