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COURT OF APPEALS

Dear Ms. Noonan:

Appellants submit this letter for the purpose of citing to a pertinent authority that has
come to their attention after their brief was filed, pursuant to Rule 25(@) of the Utah Rules of
Appellate Procedure.

The authority to which appellants wish to call the Court’s attention is the case of Kelley

v. Leucadia Financial Corp., 203 Utah Adv. Rep. 14 (1992). Appellants particularly wish to
call the Court’s attention to the following language of the opimion:

The primary obligation of a seller under an earnest money sales agreement is to
provide marketable title. Marketable title is one that may be "freely made the
subject of resale” and that can be sold at a "fair price to a reasonable purchaser
or mortgaged to a person of reasonable prudence as security for the loan of
money." Generally, when a seller agrees to convey marketable title, the seller
must undertake to cure defects if it can be done in the exercise of reasonable
diligence and within a reasonable time.

Id. at 17 (citations omitted).

This citation is directly relevant to the argument made in appellants’ brief, on pp. 17-18,
that the appellees had a contractual duty to convey marketable title to the appellants. It is aiso
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directly relevant to the arguments made, on pp. 18-25, to the effect that appellees, by failing to
provide legal access to the property, breached their contractual duty to convey marketable title,
and that appellees had a duty to remedy this breach which they failed to perform.

Respectfully,
HOWARD, LEWIS & PETERSEN

D racl

Linda J. Barclay

cc. Richard Waddingham
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