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IN THE

SUPREME COURT OF THE STATE OF UTAH

JUL 3 01958

STATE OF UTAH, )

:(--Z-lerk. Supreme Court, Ufah
Plaintiff and Respondent, )

Case No.
vs. ) 8788
LEAMON GEORGE, )
Defendant and Appellant. )

BRIEF OF APPELLANT

LON RODNEY KUMP,

Attorney for Appellant.
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IN THE

SUPREME COUHT OF TUE STATE OF UTLH

STATE OF UTAH,
Plaintiff and Respoundent,

Case No,
8788

2
B e WR R B e AR e

Defendant and Appellant, )

BRIEF OF APFELLANT

ETLTEMENT OF FACTS

This is an Appeal from the Judgn ent of
the Third Judicial District Court in and for Salt
Lake County, the Homorable Stewart M. Hanson
presiding (1. 122),

| The Appellant, Leamon George, was

arresated in Ogden, “Weber County, Utah, vv or
about the 10th day of June, 1957 (R, 120). Verl@
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L. Butler, a grocery clerk at the Day & Night
Market, (R 14), was called to Ogden in the early
moruing of Monday, June l0th to see if the
Appellant was the cne who had held up the store
on the morning of the §th of June, 1957 (R. 22).

- Witness Butler identified the Appellant
‘as the one who held up the store, without being
confronted with any other persons of aimilar
characteristics, and without the Appellant having
the benefit of a police lineup (R . 32).

The Appellant returned to Salt Lake City in
the zame automobile with State's witness Butler
(R. 23).

Later that same afternoon, (R. 23), the
Appellant was identified by witness Butler (R. 24),
and by witness Richard J. Veenendaal (R. 42), at
a lineup with two other negroes and a Mexican.

Witness Veenendaal and witness Butler were not
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separsted ar thiz linesy (7, 420
Tn Fenw 10, BT & complaint was liled

charging Jelvndznt with & orire of rebbary (2. 2,

e Juse Wb sppellnet wem brought belore 1ne i
Court sud bafl ass aut (2, U On ey 30, 1937 the

€, Court orderad Sppeliant bound sver in the

Ariet Codet for trisd (R, 2.

Defondast tiled 8 Notics of A1idi *1 the
00k o of Buguat, 08T (4, 8% * he rrixl was Beld
an the Bth day of Beptewi

e, WET i the Distriet
Caurt of “alt .oke Cosnty (B, 1), ' the trial three
witsesees were called by the Satw Verle L, Butler,
Bichard 1. Veenendunl xud B, 3. rencule, Vey
witnenses testified in behall of ihe Appellant's alibi,
Corselia T, Johescs and J. L, Unrter, I vas
agree botwosn the btole sud defanse sounpel thal
Kildred Carter'y tomimeny ~ 4l bave Leen the
say-s an the witness, Jerr, Cartee (90, 99),

Y itness Covnelia C. Jobnsos reatified that
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Appelingt resided with bor ot 388 Fust Mroet
ie, Bl Laxe Sy

p, Wk (5. 57). iwe tesiilieg

ihast Appellant oo af Yor hotee during the » erung
precedisg . ol daring ol o5 (o mocning o w0
the Puonely & & ﬂm t ave tehes placw (1. 650,

Ml Jobus st WOeuny wed Bot merely Bl

m ﬁf‘{g;% }:{g Mf

oo ol her B thet appell
botse, .. obe sistes i3l thore wab & pariy i
hey ooow that o2oing whieh «ii.aed ber te recnil
he ovent rere i .diy (2. ¥, 48}, % steted
thike » e bod e got wp three oF Daer Us o8 Uiat

e vening because ihey were nelsy (R, 68). Ghe
ientified 1 1 the appelisel was axionp wné oarvisd
e Bis wed apousd hren s three thirty o the

- arenigg of the slileged « abery (o, B4,

Witmesn Datier tautilied et o ol
i the store st five scingied Lo i hred & ¢ thiee

o b on G, HaD,
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Defense witnwas J, L. Carier tostilied

that ~- was soquainted with the Ap.-iiau (-, G4),

He testified that he played cards with the
Appellant snd othe: s ot 577 Pest Street on the
i the robbery (B, 88). e stated that

M passed owl ‘roo drunkesness knd wes
carrind (. bed (. §6).
Because of an isability ts serve subpesna,
twe wiher eye » itnesses &8 1o defondant's niibi
of being ol ansther place st the tisee of the robbery
were v preseni it the trial. These witnrases
are: Mile Savage, whe was suf 57 town at the time
of ir:xi (R, IHR sud Middred Carter (£, 116),
cppellant wen foend geilty of the erime of
robbery by verdlct of the jury deted Eepten: ey B,
18T G, L4), Appelism flled & motion for re .
irial om the 1% day of D epten ber, 1057 (R, 11D,

which va. dewied or Letaber &, 1957 (R, 18n).

,memm T m»m ithed 1o s Citmh | mm Feimon
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on Cetebey 1ith, 1987 (&, 158), Appellant fHled
Botice of . - . v« on the 0k “;“ w? Caetaber,
1957 ¢2, 138)

BTA 0w O NT P P N
Thore was insufficiont svidence w allow

gubn igsen o Auosilam’s gl e she ary, and

to Juliiiy 5 verdiet of guilty becanse
L TP TEGETATYE WY ¢ 1 'RE

GBRE ¢ AL D

T PROUFERLY I RTIFY THY APFPELLANT

Ab 8 ORE WRO QL MBITTYD Y0 27RBURY,

IX THAT:
(a3} THE FROCEDURE IN %BI 1 711
AFFILL WY BAS FIE- D W RPRONTED
WITH THE Y7 W1 NREEES Was
s s TR ER MDD WOULD LEND ITHELP
TOF . LAY RN A “?!t‘; g ;)

O EREY I ENTI P 0T v 4 PHE
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and

wAS WOT

ARS N R TEAT TRY APFELLANY
D LIKE TRE INCIVIDUAL 2 BO

WAL IMTEF SRLY ADMITTED INT
EVEOEIRCE INTEBAT IT %’ﬁﬁ .V EDENTE
FIED ©% | NN: "TED WITH TH: APPELLANT,

~RGUMENT

L TBE TWO ST » ' BY:IWITN 2EBLN b
T PROPERLY T N1 Y THE AT PLLANT
AB TR N WRDOCH 1 TED TRE R DVERY,

ATY

(o) TRE MBL D0 IN #a, - TRY

IN
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APPELLANT ¢AS "INT CLRFACRTED
FITH 1LY SITHESERE WAl

TO FADLYY Do NI ICATRONG

pollant i3 aware of the eale that v aye
wiinesn® %;ﬂ%ﬁiﬁﬁ%@n iz sefficient (o convict an
accuied of & erime, Appellant does et tahe
excopiion 16 this rule, Bor seeks 1o distringuisk
this rule, Appellant does guntend, hewever, that
M was not ldeuntified by either of the witnesses
called &7 the Binte,
v Veluie Mo, 3 of iz Treotiae on
2 vidence, ¥rolessor Wigmaore in Section ThE,
at page 182 sintes;
s identilying persons or material
ehjevts, B s of courde mare offevtive
i the thing io e idemifind is vo placed

with others thet the witnesses' selectivn
spp e 10 be unatded,
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ki

e wde brtwees the Appellast and tws iner

HHE T OeE, ﬁ@#ﬁ%ﬁ ne bad the sesigtesee

witaess Fuiler jo podbtin

g aut the ool
Line 16 of page 33 and Lline 2 .7 page 42 of the
recerd 6tuw et Br, YVesunendasl and B,
Batler, ©» 1w wlnesses, weore together &l
ihe enly Lieeuy i | ppetlang,

Y e felbowing ie 2 summe vy of shjections
ahich can be wade tu (he method and procedurs
ef vitisll. Unding the Appellant with the crime
shargy

1, Ytate's wiinrss Butler was wlloved to
see :le  ppellon:, withouw! bis being ;. ‘raded
with other persons 1o a linevs,

3. The », pellant was vot placed am by
mmm whu were oy far as juseitle of v gaw e

age, <20 gearral appearanc e and eolor lo
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e lineup, «ren witness Batler uet poipied

Bire o ut,

Y The wHasoses Puiler snd Yoous

11

P kile waltheg 1o soe the aecused

paraded with ihe 2

b TS cagroes o the

Lneuy i #hich wiltpess Veensnd

out the Appeliant,

pessible dur to loperient recollertion,

pereesiyt o, and che Posgibilities of gy vsvoon,

L TR THOITATE e BY 0 wITNLESES AL ¥D -
PHPROGLRLY INDOINTIVY THE APPELLA

AR THE CRF RO COVATETED THE BORRER

PN CTHA .

Coy ZYD R INLTNTIDOIA 1N OF THE
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APPELLANT W 8 N7 BASED Uiy

CNOW L EDGE,

The reeord v s rage shows that the

“tate's witneeses < osld westily as te lhile
el thar the BRel that the " ppellant lo bed
Hke the pereon whe held up the Dsy & Kight

Market, At page 31, line 4 of the record, Slate's

withess Vuiler was asked an direct sxsination:

"3, %61 you sheerve any anusval v arks or
sharactovistion?

1 rrens-exansinetion witsess Butler
snswered the me guestions:

@, Moa, ¢8R you FiVe 6B SUme mere
ﬁwaﬂ as to the exast color of (his
o st Yl haeld you &M‘

W Fell, o0 was vroww, mﬂg I can't may
what shade of crown, ® (Fage 30,
line 33)

e what kind of fcce Qid thin bold-up
tan bave? «aE i heooan, long,
wike?
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I i mwMﬁ say it was soy lunger,
o vler, v prounder tivo o sermosl
mw .&m amm shaped fave,”

State's whness Veoenen-

daal was no wore helpfel v ideatyf

a® the wne whe venon itied the robbery,

At page . line 15, witaess Veenondaal
wud ashed:

. What type of baly i3 et cerson bave
4. e wod shert, black, €

@, Whst ostionality oF race i8 he?
A

A, be .ax lress the Hegroe face,

iﬁ%

The person you vsw at that tiv e, when
yeu any ho wos of the mw roce,
what (ype </ Negroe «ould a8 say

thnt would be for - w&”wﬁy ¥

A, Heo wes s Jur type,

&, Was ke tall or shopt”

i. He was about five fee: aim, seven,

¢ puge 38, e 1, the oroses e stberney
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Riie Did you ook for any identifying fea-
tures ot et Yaae

-« Yes, Ha dido’t have any BeArE or
anything on 1o that weuld identily
biw.,

L eSS esRisination wittess Vesneodasl

e Do yuu know that thers sre e rove
around beve vo. of Big evrral
siee and color aed builey

Yo ¥ eould tnio assueee thet there are

thing, the distingaishing
wwﬁ sm jmw EHR point %& about

this ‘=0 . thet jou s B oo BAay
and Kight Narket on June &th in

that be had & dJark skin, snd 1t um Ve
you ssid sowething dosl s boir,
Wrat was that abawt hie W?

p Ba iy

. ‘Im mm mu mm& Hegrous wi
PRePP) %m'm‘% yon?

v Yes, 1hs
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. Anld you bave seon car, Kegrovs
with durvk skin?

ﬁiﬁ - wm i Mﬁ(‘?ﬁ' " m’ﬁ Qg:‘i’ z;k'ik‘% % m
&, 48, lige 1)

Thas, it i8 to be sees frow (be rocard that

P of the 'iate's o unesses S0 BTy

partivulse ef ﬁ?ﬁﬁ?ﬁfiﬂ? tradl, SRBion, o vharne

terietie thet they velied . or i» saying that

ihe dppellant was the one who had vrobbed the
store, Their deseription 7 bim wae slvays In

genersl terms, sed be belng coe of uverage

weight, beight, charecteristios and euler, f

his particalar race, thelr descriptive would /i
any vomber of people whe would be of a1z Ular

ehsracte vriBtive,

TR O TWOSTATYE LY.L VR RERES
(BLY IRVINY THE

PREL T
APVELLANT AS THE “NT $1 008 MIT T o

Yol )/1 56 2d by, 411 M uygﬂ\ p [undiy ’b /1 1.21 POV //1 the Institute u/‘ Museum and Library Services
g* Lm/a/y i” / mm’{/s/ /)\‘1/7 Utah State Library.
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i

fe) TROIR IDENTIVE V] 38 WAS 5 1
ANDCERIN V. A 11 N, BYT it LY
T THE APFPELLART

AR ABETRTION THA

LAYAEDD L 0 THE INDIVIDUAL Sy

Ml UED TV CRIME,

The record speabs Tor stsxl ag to 1hig
L,

#¢ Line IV of page 31 witness Batler
testilied:

. i oat that tiae this defsndant looked
like the wan whe bl beld up your siore !

k. Yes.

e demd that i about sll yeu can SRy now,
that he looks ke that wman?

A. Wby, o ®
And ot Vioe 38 of oge 48 s iivess Veensndas

. Bo (te truth i8, e best you can Ay
is that this defendant k. ke like the
.0 you shw s thie store that aight,
inn't BY
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ia

. A. Yery close to hin, yeu,

e Whet waa that” 1 0:loY pot your

{The last answer was resd Ly the
reporier. )

B T 20 CALIB B ADTOMA 71 C1xv oL
WAL IMPROFTRLY A
EVIDL RwZ IR THBA T IV A8 N v B

DRITTLD INTE

ID: Ml
FIL * £8 CONNECTE

s R UTH THE - PPELLANT.
Omof the basite rales of avideuce is that

an chje sy SRRt M property authentioated Loy

to being admitted inte ovidence,
The prisviple of autheaticstion royuires

1aat some svidence copnecting the objert with

the aceused be introduced before or o the time

uf itroduning the sbjeet itsell, hat wuob an

4, MG AT
o ? ‘”'ﬂf S/)‘«)ﬂ.\o/u W ﬂ(% LNIey Lawmhrar
Library Services

¢ withou! proper
111zA110 Z% the Institute of'Museum /u/?f/mm Services
adm b
1O

Utah State Library.
0rS.



19

suthentiontion is Mighiy prejedicial te the

L F.5000 B

4 ae peeused, i pointed wet by Frofessor

¥ igmore in Volumwe No, 4 ¢ his Trestise cn

Evidence, Section 1187, page 201, Frelesasor

Wign:ore paints out Yo ressons why such
evidence in objectionak

"First, there is s vatural tendency to
infer frow the mare production of sny
material hiect, and wilhout ferther
evidence, the truts @f’ all that &
predicated of i1, Beceondly, the sight of
dusdly weapons or evi’ @ml Bjaries tends
o sverwhels: reason snd (¢ associnte
the nccused » i tne afroeity «lihout

gu {1 lent svidence, ” (Ihid, page i:4).

B clasow ¥, Section D139, st puge Lo,

Frofessor % jgmore states:

Sponsor

Kow, beyond all this, &we is 8 general
n-antsl tendency when 8 ~rpural obiect
mmumuwwmw 134 w&m to

/ sight of the object, all elae

P i A

ie implied ‘;gg,mn case showt i1, Ihe
W of it pestes o jrove all the rest.
Thus, i is easy for u, Jurs . when withasses

speak of & horse belng stolen ‘rom Do by

led by the Institute of Museum and Library Services
by the Utah State Library.
in errors.

red by the S.J. Quinney Law Librar)
Library Services a;
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o enderstend, when Doe {8 proved
e bave m@ m &wwm that § mtibl

rer ping to be proved thui Ree took i4;
the & iseing elow *:i-‘f—jz cam cleu ;?iw M kept

ey arsie i an additional m LT

Bat i the witoese 1o the tm vore o

bave 16 have g horps brought into the

afart vuem, and to peint Bt set trismgbantly,
U yow doubt me, thers I8 the very barsel’,
s would go & great way - persusde

the Jury of the res: o his assertion snd

o ignore the ceaknens of Bis evidence of
M’% UL %!wzi?« The sight of the rorae,
rorreberating in the floak, ao it were,
ﬁwfi ik %% witneas' tes! trrony, tends to
verify the remainder,

In suppert of the above propositis

Utah cane of State v. Aikers, wt &l, 17 Utak 407,
51 P, 24 10838, s cited. In the Alkers case the
gon was beld (o bave m propercly admitted
into »vidence, However, 1% I8 19 v woted 1t
the gue was Properly ldemified o8 belonging t»

ong 51 (he defendania, The bepreaas Cou ot stetwed

led by the Institute of Museum and Library Services
Library Service 1, 1 by the Utah State Library.
itain errors.
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£i

“The o Jertion «as properly wd,
gince 1 would be mmxy B idenily
the erkahl and cosne O with sne e boin
! the | fendumin Wswa i zould be
received in evidence, ”

Thas 8 ran e Seen el Utab b soveptved
the upiversal rule thal suek incrivinating avidence
el be demtiilied and conmeoied @k the
defeundast belure R I8 adp weible 8 »oidonce,

bare of suy nstinieny whatsoever conmweting

the A v llan with the 48 Caliber Semi-Aotomatic

Fintol adminted inie evidunve, The mowt it

ca6 be jousd i the reeurd are sialewenis by

the Stme’s witaesses hat the piviol is the type

tra! Wil Yrobably esed by the perssn ces itting

the robbery. Por instance, of page 5o, Lee 4

ol the recurd '« pun was marked Kxhibi V-1
ileativn alier the following testivmny:

. (By Br. Child) 1 would like yau to
esuscion whet hag been o srued B8
ﬁ:ﬂ&%% 1, and ol m, %m Mn

Sponsored by the S.J. Quinney Law Librc by the Institute /\I and Libra
L/ 18 the Utah State Library.
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it you bave seen 1hie belore® "V e
gun referrod Yo was marked
*Cahibit Po1"or denr ificatiin, )

YA, Fell, | donlt kvow whether § have
w\zwéﬁg mm ﬁaiﬁ m gw mh W

A. Thet the hold-ap aaR wii holding
8t me, pointing at me, ™

The highly prejudicial nature of this exhibit

vanest be dealed, A8 i rofessur Wigy ore has

4 cuf, the reasonsble, but filegical

infersnce i the winde 7 B jury srising fron

the sight «f gu-h a weapon 8 that the Ap «ile

pom, This inference i8 vade while

everioohing the faet that up conneetion between
the gun and the Appellant bas Heon shown,

it s to Lo uoted that wo abjection was v.ade
a1 e trani 4 the sdmiseies of the ool §

i nad oo the only irvegalarity it mig c well
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te found that i+ did Bot - nyiiwte peversible
srvar. Bet, 2capled with the lack ofa ooper
identification of the secuned, the wrongiul
adwission of the pistel tnio evidence tonds i
further implicate the Appeliamt «ith the crive,
mgh the 3wy sly o1 bave relisd ou the

testimony “the two tair witsesses, they v 2y
well have found the . ppellant guilty by relying
apon thair testimony, bulstered by e , rescoce

ML el N

The evidence in this cuse did not justily
gubae s ol Appellsat’s geilt 1o the jury, or
B verdiot of gailty.

Teile it ie tree that twe iote withesaes
poisted out 1vo Appeliant as the one cor 0 fng
the robbery, they could o Uy vothing dia-
tingvishing abual the Appellant. The : ost they
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sould say war th

it the Appetisat locked ke
the “ne whe eormaeitted the erbme,

with the Inek of identifying characteristic

in'which the Appelisat was first

pranted out by both witnesse

8. 55 10 the first
witoess, Butler, the Appellamt wi

with o siber persons of slsilay ov dise .o ilar
characterigrics. ¥ itness Butler nerely had to
Pvx ot the £ ppellant and say e was the one -
anyone else. % ilness Vessow

jani pointed ot
the amm im 8 tireup eoneisting of enly twe
~ther Negroes, with »itness Butler in his
promence. The pointing cut of the Appellamt in
the courd rocn 8 of litile force, aller all '

interveusd, 1t would seldom happen that the witnesses

wosld not Bave come to believe I the Appellapt's
idemtity.
In sddition, the admission of the 40 Jasliber
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Fimel into evides

o0 «ithout 8 belng Vioked with

the O ppellant, was bighly prejedicini, It sliowed

the lur: 10 wake ibe reassnsble, but illegical,

inference that ihe Appellant uxed Uhin woapon,

The sighs of (te wespon il ved the Jury & sssune

all slse that 48 1o o lhiod in the case abowl i,
appellant wan thus sspocintied with 1 2rive

by the admiss on of the pistel, without the pistel
SvePr beiny seaotiatied with the Appeilont,

The vonvietion i the oturt below 2hould
be set paide, and o weow trial granted Appellant,
e il the aitersstive, that the convicticn be
reversed sed - ppeilant get frew,

Respeesfully sobiitied,

{ un Baine y B,
Avorasy for ~ppellant,
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