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Introduction

This appeal hinges on two questions: (i) whether the trial court failed to instruct
the jury adequately on the specific intent element of aggravated assault and (ii) whether
the trial court’s failure to do so was prejudicial. The answer to both questions is yes.

The jury instructions presented jurors with the option of finding Mr. Hutchings
guilty of aggravated assault if it found only that he had a general intent to engage in
conduct that, in fact, resulted in serious bodily injury. The instructions did not require the
jury to find that Mr. Hutchings had a specific intent to cause serious bodily injury. The
court of appeals recognized that the jury instructions allowed the jury to convict
Mr. Hutchings based only upon a general intent to engage in conduct. The court of
appeals affirmed the conviction, however, because it held that a general intent instruction
was appropriate. The State concedes in the response brief that the court of appeals was
incorrect because aggravated assault was a specific intent crime.

The State instead argues that no reasonable juror—a class that, according to the
State’s logic, excludes the court of appeals’ panel—could have misunderstood the jury
instructions as permitting a conviction based only upon a general intent to engage in
conduct. The State’s argument presupposes that, in reviewing the jury instructions, the
jury understood and correctly applied a distinction drawn by logicians between the
inclusive disjunction and exclusive disjunction. The State’s 5-page explanation of how
the instructions can be reconciled employing that distinction is so complex that it cannot
be ascribed to jurors. And because the jury instructions allow for conviction based upon

a general intent, not only was it plain error for the trial court to give the instructions, but



there also is no conceivable strategic reason for trial counsel to have agreed to them,
leaving trial counsel’s doing so constitutionally ineffective representation.

The jury instructions were prejudicial. At trial, Ms. Cuddeback (the victim)
testified that when she was assaulted, she clawed at Mr. Hutchings’ face, causing
Mr. Hutchings to push her hand away. In the process of having her hand pushed away
from his face, Ms. Cuddeback’s hand struck a bookshelf and bones in her hand were
broken. For that to constitute aggravated assault, the jury must have found (i) that her
injury of a broken hand constituted “serious bodily injury” under the aggravated assault
statute and (ii) that when Mr. Hutchings pushed Ms. Cuddeback’s hand away from his
face, he acted with the specific intent to cause that injury rather than with the general
intent to push her hand away from his face or a specific intent to cause an injury less than
a “serious bodily injury.” In this case, allowing the jury to convict if it found only that
Mr. Hutchings intended the conduct, not serious bodily injury, was prejudicial.

The State attempts to avoid this straightforward analysis by asserting that the
prosecution’s representations to the jury throughout trial were so clear that the jury could
not have been confused by the instructions. The State overstates the clarity of the
prosecutor’s representations, especially during closing arguments when the prosecutor
stated, for example, “He takes her right hand as [sic] she’s been using to scratch at him,
takes her right hand and throws it back, intentionally throws it back, not accidentally, but
intentionally throws it back, intentionally causing the serious bodily injury where her
hand is broken.” (R.271:206-07.) That statement is far from clear concerning whether

the jury could convict Mr. Hutchings if it found only that he “intentionally throws it



back” without also finding that he “intended serious bodily injury.” The State’s attempt
to supplement the confusing jury instructions with closing arguments fails.

As a final alternative, the State argues that the issues presented in the opening
brief are not properly before the court because they were raised in an Anders brief before
the court of appeals. To understand the flaw in the State’s argument, consider what
happened in the court of appeals. Mr. Hutchings understood the problems with the jury
instructions and included it in his supplement to the Anders brief, but (i) appellate
counsel who is charged with providing effective assistance did not, (ii) the State which

reviewed the Anders brief and Mr. Hutchings’ submission and responded to part of it did

not, and, most important, (iii) the court of appeals which is charged with identifying

meritorious claims in Anders briefs and Mr. Hutchings’ submission did not. It would be

cruel indeed if the issue were somehow beyond this court’s review because trial counsel,
the trial court, appellate counsel, the State, and the court of appeals all missed an issue
that was not only meritorious but, as the State concedes by declining to defend the court
of appeals’ opinion, was correct. Because Mr. Hutchings raised the issue himself, the
issue is properly before this court.

This court should vacate the aggravated assault conviction and remand for a new

trial on that charge.



Argument
L The Jury Instructions Did Not Accurately State the Law
The law concerning specific intent was not adequately conveyed to the jury. Asa
matter of constitutional law, “[t]he jury must be instructed with respect to all the legal
elements that it must find to convict of the crime charged, and the absence of such an

instruction is reversible error as a matter of law.” State v. Bluff, 2002 UT 66, ] 26, 52

P.3d 1210; see also Middleton v. McNeil, 541 U.S. 433, 437 (2004) (“In a criminal trial,

the State must prove every element of the offense, and a jury instruction violates due
process if it fails to give effect to that requirement.”)
To be adequate, jury instructions taken as a whole must “fairly instruct the jury on

the applicable law.” Cheves v. Williams, 1999 UT 86, 4 37, 993 P.2d 191. But where an

element of an offense is especially important, jury instructions must do more than simply
recite black-letter law or statutory language. State v. Jeffs, 2010 UT 49, § 30, 243 P.3d
1250. Rather, a jury instruction must be evaluated “in light of” the statutory elements of
an offense “to determine whether [the instructions] adequately stated the State’s burden.”
Id. §22. The court has recognized that the concept of specific intent—a concept
generations of law students have had difficultly grasping—requires particular precision to

avoid juror confusion “with respect to the issue of intent.”' Id. §51. The inquiry is

!'In State v. Jeffs, the court rejected a jury instruction related to specific intent where “the
jury could have convicted [the defendant] if it found that [the defendant] intentionally did
some act, and such intentional act unintentionally ‘aided’” the principal in committing the
underlying offense. Id. § 52; see also State v. Potter, 627 P.2d 75, 78 (Utah 1981)
(“When a court is called upon to tender [general intent and specific intent instructions], it
must take specific care that the instructions remain distinct and cannot be confused or
misapplied. Because the instructions . . . failed to explain adequately the distinction
between the general and specific intent requirements or relate those requirements to the
facts of the case and the different crimes charged, they were misleading and confusing.”).




whether there is a “reasonable likelihood that the jury has applied the challenged
instruction in a way that violates the Constitution.” Middleton, 541 U.S. at 437 (internal
quotation marks omitted) (emphasis added).

In relevant part, the jury instruction explaining specific intent to the jury here
stated: “A person engages in conduct intentionally, or with intent or willfully with
respect to the nature of his conduct or to a result of his conduct, when it is his conscious

objective or desire to engage in the conduct or cause the result.” (R. 198, hereinafter

“Instruction 27 (emphasis added).) To use the type of logical analysis in the State’s
brief, the placement of the word “or” in the emphasized portion of Instruction 27 makes it
is unclear whether the prior modifiers—intentionally, willfully, desire, conscious
objective—modify the phrase “cause the result” or modify only the phrase “to engage in
the conduct.” That ambiguity results from the mixed use of the “inclusive ‘or’” and the
“exclusive ‘or’” within Instruction 27.> Because of that ambiguity, a straightforward
reading of Instruction 27 promotes the understanding that Mr. Hutchings need not have
intended serious bodily injury to be guilty of aggravated assault.

Perhaps the best evidence of that ambiguity is how it was understood by the court
of appeals. Even with training in the art of splicing legal syntax and the complexities
surrounding general and specific intent, the court understood the instructions to authorize

a conviction based on general intent. State v. Hutchings, 2009 UT App 330, 4 (Mem.

2 Compare Wikipedia: “Exclusive or,” available at http://en.wikipedia.org
/wiki/Exclusive or (last accessed Feb. 3, 2011) (“The logical operation exclusive
disjunction, also called exclusive or . . . is a type of logical disjunction on two operands
that results in a value of true if exactly one of the operands has a value of true.”) with
Wikipedia: “Logical disjunction,” available at http://en.wikipedia.org/wiki/Inclusive_or
(last accessed Feb. 3, 2011) (“[A] two-place logical operator or . . . results in true
whenever one or more of its operands are true.”)


http://en.wikipedia.org
http://en.wikipedia.org/wiki/Inclusive_or

Dec.). The complex legal analysis ascribed to jurors should not be greater than that
employed by appellate judges. As the United States Supreme Court has explained,
“Jurors do not sit in solitary isolation booths parsing instructions for subtle shades of

meaning in the same way that lawyers might.” Boyde v. California, 494 U.S. 370, 380-

81 (1990). Yet that is precisely what the State would have this court suppose the jurors
did in this case.

The State’s attempt to demonstrate the clarity of Instruction 27—an argument that
took more than 4 months® to construct and reads like a proof of a mathematical
formula—is unpersuasive. The State’s argument hinges on the presence of another
instruction (Instruction 14) that sets forth the elements of aggravated assault. (Resp. Br.
at 21.) Because Instruction 14 required the jury to find that the defendant “intentionally
caused serious bodily injury,” the State contends, the jury could not have been confused
about what the term “intentionally” modified in Instruction 27. (Resp. Br. at 24; R. 186.)
That argument is belied by the State’s own reasoning. The State explains, “Instruction 27
... was not limited to any particular crime, but was instead applicable to all three crimes
atissue. ... This does not mean, however, that all of Instruction 27 applied to all of the
elements of all of the crimes. Instead Instruction 27 applied only on a clause-specific
basis. . . . More importantly, Instruction 27’s definition of intentional conduct was multi-
faceted as well.” (Resp. Br. at 22 (emphasis added).) Having set forth that analysis, the
State explains that “Instruction 27 told the jury how to interpret any element that called

for either intentional conduct or an intended result.” (Id. at 23 (emphasis added).)

3 Indeed, measured from the time Mr. Hutchings raised this issue in his pro se brief on
certiorari, the State had more than eight months to formulate this response.



Defendant agrees wholeheartedly with that last part. That’s the problem. By the
State’s own reasoning, the jury’s sole direction as to the difference between specific and
general intent was (i) a “multi-faceted” instruction that applied (ii) to three different
crimes, (iii) but not to “all of the elements of all of the crimes,” and (iv) “applied only on
a clause-specific basis.” (Id. at 22.) The State’s argument, much like the unfortunate
instruction in this case, overlooks the natural and probable way the jurors were likely to
understand language and the need for clarity related to the intent element of a specific
intent crime. The jury instructions regarding specific intent were inadequate.

II.  Mr. Hutchings Was Prejudiced by the Erroneous Jury Instructions

The faulty jury instruction was prejudicial because, had the jury been properly
instructed, it is reasonably likely that the jury would not have convicted Mr. Hutchings of
aggravated assault. A faulty jury instruction requires reversal if there is “a reasonable

likelihood that the error affected the result.” Cheves v. Williams, 1999 UT 86, 4] 20, 993

P.2d 191. A reasonable likelihood of a better outcome exists when the court’s confidence
in the verdict is undermined, which happens at a point “substantially short” of where a
court might conclude that a different result was “more probable than not.” State v.
Knight, 734 P.2d 913, 919-20 (Utah 1987). The Utah Constitution requires that “[i]n
criminal cases the verdict shall be unanimous.” Utah Const. art 1, § 10. Accordingly, if
it is reasonably likely that even one juror voted to convict based on a misapprehension of
Instruction 27, Mr. Hutchings would not have been convicted and this instruction was

prejudicial. State v. Saunders, 1999 UT 59, 4 60, 992 P.2d 951 (“Jury unanimity means

unanimity as to a specific crime and as to each element of the crime.”).



It is reasonably likely that at least one juror voted to convict based on a
misunderstanding of the specific intent element of the aggravated assault charge. To
have convicted Mr. Hutchings at all, the jury must have believed Ms. Cuddeback’s
version of events.* Her version was as follows: during a fight with Mr. Hutchings she
began scratching at his face. In her words: “the nails must of hurt him. They were
cutting him. He grabbed my wrist and threw my hand backwards.” (R. 272:55.) That
testimony supports a finding that Mr. Hutchings intended his conduct, but it also is
entirely (and in fact more) consistent with a finding that Mr. Hutchings did not intend a
result of serious bodily injury. And even if jurors believed that Mr. Hutchings intended
injury, that still would be insufficient. He must have intended serious bodily injury,
which is defined as “serious permanent disfigurement, protracted loss or impairment of
the function of any bodily member or organ, or . . . a substantial risk of death.” Utah
Code Ann. § 76-5-103(1) (2005).” Because Ms. Cuddeback’s injury of a broken hand
barely qualifies—if at all—as a serious bodily injury, even on the State’s theory the jury
may not have found that Mr. Hutchings intended serious bodily injury in pushing
Ms. Cuddeback’s hand away from his face. Regardless of whether a broken hand could
qualify under the statute, Ms. Cuddeback’s testimony falls far short of compelling a

finding that Mr. Hutchings intended serious bodily injury.

4 Mr. Hutchings testified that the injury occurred when Ms. Cuddeback punched him in a
manner that broke her hand. (R.271:120-21.) Had the jury believed that version, it
would have acquitted Mr. Hutchings.

3 Compare “serious bodily injury” with “substantial bodily injury” in Utah Code section
76-1-504(11): “not amounting to serious bodily injury that creates or causes protracted
physical pain, temporary disfigurement, or temporary loss or impairment of the function
of any bodily member or organ.”



Had the jury been adequately instructed, jurors would have had reasonable doubt
concerning whether Mr. Hutchings formed the requisite specific intent. It is equally
likely that Mr. Hutchings merely intended to push back her hand to stop her nails from
“cutting him.” In arguing that no such likelihood exists, the State contends that the
prosecutor’s representations to the jury were so clear that the jury knew its charge
regardless of flaws in the instructions.® (Resp. Br. at 30-31.) Careful review of the
record demonstrates that the State has selectively recalled some moments of clarity but
has overlooked less clear representations. For example, in closing arguments, the
prosecutor never makes a clear distinction: “He takes her right hand as [sic] she’s been

using to scratch at him, takes her right hand and throws it back, intentionally throws it

back, not accidentally, but intentionally throws it back, intentionally causing the serious

bodily injury where her hand is broken.” (R. 271:207 (emphasis added).) Elsewhere, he

states that “[Mr. Hutchings] intentionally caused [the broken hand] because he grabbed

her hand and he threw it back behind her head. She was trying to protect herself, and he

grabbed her hand and threw it. He intentionally caused the serious bodily injury.” (R.

271:178 (emphasis added).)

% The State also argues that the jury could have inferred intent to cause serious bodily
injury from circumstantial evidence of Mr. Hutchings’ conduct at the time of the incident.
(Resp. Br. at 31-33.) That argument fails. Regardless of what the jury might have
inferred, the problem with Instruction 27 is that it required no inference. Further,
inferring the intent to cause serious bodily injury from the intent to commit an assault
would collapse two statutory elements and turn every assault into an aggravated assault
(or transform aggravated assault into a general intent crime). Potter, 627 P.2d at 78
(rejecting jury instructions that may have “led the jury to believe they should
automatically infer the specific intent required for [an offense] from the voluntary doing
of the act.”).



In both statements, the State—like the instruction it now defends—conflated
Mr. Hutchings intentional conduct with the intent to cause a particular result. Indeed, the
first misstatement is especially important because it was made during rebuttal and was
one of the last descriptions the jury heard before it was sent to deliberate. The
prosecutor’s comments at trial were not adequate to inform the jury, as the State now
suggests, that it was to employ the “exclusive ‘or’” when interpreting Instruction 27,
rather than the “inclusive ‘or’.” The misleading jury instructions were prejudicial.

III. Mr. Hutchings’ Jury Instruction Challenge is Properly Before the Court

In an attempt to avoid this court’s deciding the issues presented above—and to
explain why neither the State nor appellate counsel cited to the court of appeals three
controlling authorities demonstrating aggravated assault was a specific intent crime’—the
State argues that the issues set forth in this court’s writ of certiorari are not properly
before the court. The State argues that the issues were not raised before the court of
appeals and that any jury instruction error was invited. The State is incorrect.

To be clear, trial counsel did not object to Instruction 27. So in challenging that
instruction, Mr. Hutchings has been required to show plain error and/or ineffective
assistance of counsel. Accordingly, in the opening brief Mr. Hutchings set forth his
claims under those two doctrines. As to plain error, Mr. Hutchings demonstrated that,
under clearly established law at the time of his trial, a conviction for aggravated assault

could only be predicated on the specific intent to cause serious bodily injury. (AOB at

10-11.) As to ineffective assistance of counsel, Mr. Hutchings demonstrated that trial

7 Even in opposing Mr. Hutchings’ petition for writ of certiorari, the State represented
that the jury instructions were correct with regard to the intent required for aggravated
assault. (Br. in Opp. to Pet. for Writ of Certiorari at 5-6.)

imn



counsel was objectively deficient in failing to object to Instruction 27. (AOB at 11-12.)
And as to both legal standards, Mr. Hutchings demonstrated the prejudice that flowed
from the failures of his counsel and of the trial court. (AOB at 12-13.)

The State argues that the ineffective assistance of counsel claim should be rejected
because it was not raised in the court of appeals. The State also argues that
Mr. Hutchings’ plain error argument should be rejected because Mr. Hutchings invited
the error. The State is incorrect on both counts and, as discussed below, there are no
impediments to this court resolving the questions presented on certiorari, something the
State appeared to have recognized in opposing Mr. Hutchings’ petition for writ of

certiorari. (Br. in Opp. to Pet. for Writ of Certiorari at 4-6.)

A.  The State’s Preservation Argument Fails Because the Jury Instruction
Issue Was Sufficiently Raised in the Anders Brief

The ineffective assistance of counsel issue is properly before the court. To begin,
the ineffective assistance of counsel issue is precisely the question presented in this
court’s order granting Mr. Hutchings’ petition for writ of certiorari.® Further, the State’s
argument regarding ineffective assistance of counsel is a red herring, not only because
Mr. Hutchings was entitled to constitutionally effective counsel in both the trial court and
on appeal, but also because trial counsel’s inviting the error—which he did not—would
only make the ineffective assistance argument more compelling. Regardless, any
shortcomings in the manner in which issues were presented to the court of appeals arise

solely from the rather unique use of an Anders brief, which became irrelevant when the

court of appeals chose to address the issues on the merits.

8 Notably, the State has not moved the court for an order dismissing this appeal on the
theory that certiorari was improvidently granted.

11



As it comes to this court, the case has followed the procedures set forth in State v.

Clayton, 639 P.2d 168 (Utah 1981), which are modeled on the requirements announced

by the United States Supreme Court in Anders v. California, 386 U.S. 738 (1967). Those
cases set forth the requirements for an appellate attorney who believes that all of the
issues his client seeks to raise on appeal lack merit. To ensure that the defendant’s
constitutional rights are protected, appellate counsel must file a brief setting forth his
understanding of each issue his client seeks to raise. Clayton, 639 P.2d at 169-70.
Counsel then must marshal the record in support of his belief that the client’s issues lack
merit. Id. at 170.

Two important safeguards guarantee that counsel has not overlooked a meritorious
issue. First, his client must be given an opportunity to file a supplemental memorandum
in support of the issues he seeks to raise. Id. Second, the reviewing court must review
the entire record along with appellate counsel’s brief and the client’s supplemental
memorandum. Id. Unless the reviewing court unanimously concludes that all of the
issues raised by the defendant lack merit, the court orders counsel to provide full briefing
on any non-frivolous issues. Id. If the Anders brief contains an argument that merits

relief, the court also may grant the relief without ordering full briefing. United States v.

Wallace, No. 09-4700, 2010 U.S. App. LEXIS 24725, at *6 (4th Cir. Dec. 3, 2010) (per

curiam); United States v. Cornette, No. 09-4553, 2010 U.S. App. LEXIS 19284, at *4-5

(4th Cir. Sept. 15, 2010) (per curiam). Thus, an issue raised in the client’s supplemental
memorandum is an issue the appellate court must evaluate.
The Anders brief in this case was a hybrid. It contained one section that addressed

an issue on the merits. (Add. A at 21-23.) It contained a separate section outlining then-



appellate counsel’s belief that Mr. Hutchings’ other issues were frivolous. (Add. A at 8-
21.) The court of appeals reviewed the Anders portion of the brief, concluded that it
contained only frivolous issues, and declined to address any of them. Hutchings, 2009
UT App 330, § 1. The court then addressed the merits section of the brief and rejected
counsel’s argument. Id. 49 2-3. Then, seeing that Mr. Hutchings’ supplemental
memorandum had raised an issue related to the arguments in the merits section, the court

of appeals addressed that issue on the merits as well. Id. §4. The issue identified as

(13

deserving consideration on the merits was raised by Mr. Hutchings as follows: “jury
instruction #27 defines intentionally in a general sense but fails to define it specifically to
intentionally causes serious bodily injury. The intent element of the statute is the element
upon which the distinction between a more serious crime and a less serious one turns.””
(Add. B at 3.) In addressing that argument, the court of appeals erroneously concluded
that Instruction 27 correctly stated the law because aggravated assault was a general
intent crime. Hutchings, 2009 UT App 330, § 4. Mr. Hutchings also raised claims of
ineffective assistance of counsel, but, based upon its conclusion that Instruction 27
correctly states the law, the court of appeals specifically stated that it was unnecessary to
address those claims. Id.

It is irrelevant that Mr. Hutchings’ issues were not in the merits section of

counsel’s brief. Had the court of appeals not erred in holding that aggravated assault was

? Although this statement is raised near the end of Mr. Hutchings’ supplemental
memorandum, it is clear that the court of appeals saw it and recognized it as non-
frivolous. (Add. B at 3.) Not only does the court of appeals’ opinion attribute this
argument directly to Mr. Hutchings, the relevant portion of the court of appeals” opinion
is directly responsive to this argument (and is not responsive to any issues raised by
counsel in the Anders brief). See Hutchings, 2009 UT App § 330, 9 4.
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a general intent crime, it could have granted relief based on the arguments presented in
Mr. Hutchings’ supplemental memorandum. At the very least, the court of appeals had
an obligation to order that those issues be briefed by counsel.'” Clayton, 639 P.2d at 170.
The issues were not frivolous. In fact, the issue regarding specific intent was entirely
correct. Mr. Hutchings alone correctly identified that Instruction 27 does not reflect that
aggravated assault was a specific intent crime. Not only did trial counsel fail to see the
issues, so did appellate counsel. The State failed to recognize the issue was meritorious
when it reviewed the Anders brief and chose to address it in part. (Add. C at4.) And as
discussed, the court of appeals erred not only in failing to require appellate counsel to
address the issues, but in rejecting Mr. Hutchings’ position on a ground that the State
now concedes is incorrect—namely, that aggravated assault is a general intent crime.
The State attempts to deny Mr. Hutchings his ability to have the issue reviewed,

even though the purpose of an Anders brief is to make certain that an appellate court

adequately considers the merits of all of the issues raised—regardless of appellate
counsel’s desire to brief them or the State’s desire to respond to them."" The issues
presented here were properly presented to the court of appeals and can be considered by

this court under both ineffective assistance of counsel and plain error. While ineffective

' That underscores the problems with the State’s position. Because the issues were not
frivolous, the least to which Mr. Hutchings was entitled was an opportunity to present
meritorious arguments with the assistance of appellate counsel. Had the court of appeals
taken that minimal route, Mr. Hutchings would be in precisely the same position he is in
here, except that the State would not be able to challenge the manner in which the issues
were raised in prior proceedings. This court should not hold that the court of appeals’
failure to order additional briefing somehow operates to waive Mr. Hutchings’ right to
ralse the very issue on which the court of appeals should have ordered additional briefing.
"' The court of appeals docket for this case is attached as Addendum E.
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assistance of counsel is the most straightforward route, as discussed below, plain error is

an alternative route to appellate review of the defects in Instruction 27.

B. The State’s Invited Error Argument Fails Because Trial Counsel Did
Not Invite the Error And the State Waived Its Invited Error Argument

The erroneous jury instructions were not invited by trial counsel. Regardless, the
State waived application of the invited error doctrine by representing to the court of
appeals that the invited error doctrine does not apply to any jury instruction issues.

This court applies invited error when “counsel, either by statement or act,
affirmatively represented to the trial court that he or she had no objection to the

proceedings.” State v. Winfield, 2006 UT 4, q 14, 128 P.3d 1171 (internal quotation

marks omitted). Appellate courts apply the doctrine because of the preference for
permitting trial courts to decide issues in the first instance and to prevent trial counsel

from misleading the trial court. State v. Hamilton, 2003 UT 22, § 54, 70 P.3d 111.

Under invited error doctrine, the mere failure to object does not constitute invited error,
which requires some affirmative conduct that leads the trial court to believe a party

approves of the court’s handling of an issue. State v. Dunn, 850 P.2d 1201, 1220 (Utah

1993); see also State v. Geukgeuzian, 2004 UT 16, § 9, 86 P.3d 742 (“[A] party who fails

to object to or give an instruction may have an instruction assigned as error under the
manifest injustice exception . . . .” (citing Utah R. Crim. P. 19(¢))).

Invited error does not preclude consideration of Mr. Hutchings’ plain error
argument. First, trial counsel did not engage in any affirmative conduct sufficient to
invite errors in Instruction 27. Second, the State waived its invited error argument, and,

not without some irony, under its own broad reading of invited error doctrine, “invited”
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the court of appeals to disregard any invited error with regard to jury instructions. The
State represented to the court of appeals that it need not address invited error because
“the record does not contain the proposed jury instructions from either party, and the trial
transcripts do not contain the discussion between the court and counsel regarding the

proposed instructions.” (Add. C at 4 n.2).

1. Trial Counsel’s Failure to Object Was Not an Affirmative Act
Within the Meaning of Invited Error Jurisprudence

The act on which the State would base invited error is a single statement. After
hearing objections to a number of jury instructions, the trial court asked counsel
“Anything else?” (R.271:160.) Counsel responded, “No.” (Id.) That is not sufficient to
constitute invited error as to the specific wording of Instruction 27. It is fundamentally
different from a situation where an attorney proposes jury instructions the court adopts or
affirmatively indicates that he has no objection to a specific instruction. Geukgeuzian,
2004 UT 16, 9 12. Here, trial counsel failed to object, which triggers plain error analysis,
but trial counsel did not lead the court into committing the error.

At its most expansive, the invited error doctrine in Utah has been premised on
instances where trial counsel “affirmatively represented to the court that he or she had no
objection to the jury instruction.” Hamilton, 2003 UT 22, § 54. But even those cases
involved either a greater degree of affirmative conduct or approval of a specific
instruction after discussion of that instruction. For instance, in Hamilton, “[t]he trial
court specifically required counsel to confirm on the record, that the State takes no
exception to the instructions . . . nor does the Defense.” Id. § 55 (internal quotation

marks omitted) (alteration in original). Similarly, in State v. Andersen, 929 P.2d 1107,
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1108-09 (Utah 1996), trial counsel responded that he had no objection after he was

“specifically queried by the court” about a particular instruction. And in State v. Medina,

738 P.2d 1021, 1021 (Utah 1987), “defense counsel not only failed to object to the
proposed instruction, but she affirmatively stated that after reading it that she had no
objection.” Thus, in those cases where the court has found that saying “no objection”
constituted invited error, the non-objection was linked to a specific inquiry about the
issue at hand—not an inquiry as general as “Anything else?”

Further, those cases represent the high-water mark of the invited error doctrine.
Otherwise, legitimate issues will be artificially insulated from plain error review simply
because the trial court periodically asks counsel if it would like to raise any issues. Ifthe
invited error doctrine were to apply here, there would be no meaningful distinction
between failures to object and affirmative non-objections. This court should clarify that
trial counsel must affirmatively state she has no objection to a specific instruction, not
that she does not wish to raise additional issues generally.

Regardless, because the confusing instructions here involve an element of the

crime of aggravated assault, the error qualifies as a “manifest injustice” under this court’s

interpretation of Rule 19(c) of the Utah Rules of Criminal Procedure. State v. Jones, 823
P.2d 1059 (Utah 1991) (Even though defendant failed to object to the lack of an elements
instruction when the instructions were given, trial court’s complete failure to give an
elements instruction was clear error and required reversal of his conviction and remand

for a new trial.). Plain error review is available.
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2. The State Waived Its Invited Error Argument by Telling the
Court of Appeals That Invited Error Is Inapplicable

By representing to the court of appeals that the invited error doctrine does not
apply, the State waived its right to raise invited error. A party must raise and adequately

brief its claims of invited error. State v. Casey, 2003 UT 55, 439 n.10, 82 P.3d 1106.

And when a party fails to raise issues before the court of appeals, those issues may not be
“raised on certiorari unless the issue arose for the first time out of the court of appeals’

decision.” DeBry v. Noble, 889 P.2d 428, 443-44 (Utah 1995).

Here, the State concedes that it failed to raise the issue of invited error before the
court of appeals. (Resp. Br. at 26.) That is an understatement. Beyond simply failing to
raise the issue of invited error, the State affirmatively represented to the court of appeals
that the record did not support an invited error argument with regard to jury instructions.
(Add. C at 4 n.2). The State told the court of appeals that the record was insufficient to
support invited error. (Id.) The State explained that, though it had considered raising a
claim of invited error, “[i]n this case . . . the record does not contain the proposed jury
instructions from either party, and the trial transcripts do not contain the discussion
between the court and counsel regarding the proposed instructions.”™ (Id.) The State
chose instead to allow the court to conduct its review under a plain error standard,
representing to the court of appeals that there was no error because “the instruction at

issue here was correct” and that “[t]he State accordingly does not ask this Court to

' The State has abruptly shifted course. The record cite it relies on for invited error here
is the second volume of the trial transcript. (Resp. Br. at 26 (citing R. 271:160).) That
transcript was cited repeatedly in the Anders brief Mr. Hutchings’ counsel filed
(including citations in the section of the Anders brief to which the State responded.).
(Add. A at 6, 13, 14, 22.) The State makes no effort to explain how the record that it
found inadequate before the court of appeals suddenly supports its claim of invited error.
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determine whether Defendant approved this instruction prior to its submission.” (Id.)
Because trial counsel’s approval of instructions by responding “no” to “anything else?”
concerned all instructions, not a specific instruction, the State’s concession in the court of
appeals applies with regard to Instruction 27.

Ironically, what this demonstrates is that the State not only waived its claim of
invited error, it actually invited the court of appeals to reach the merits of Mr. Hutchings’
jury instruction issues under plain error standard.”> The court of appeals’ opinion is
based, in part, on the State’s invitation: “Although Hutchings failed to object to these
instructions in the trial court, he requests that we review them under the plain error
doctrine. The State does not contest our review of these issues.” Hutchings, 2009 UT
App 330, 92 n.1. In such circumstances, the State may not now raise invited error.

Finally, Mr. Hutchings notes the self-defeating nature of the State’s arguments that
Mr. Hutchings’ claim is not properly before the court. Any invited error bolsters
Mr. Hutchings’ argument concerning ineffective assistance of counsel. Geukgeuzian,
2004 UT 16, § 13. The State sometimes recognizes that where an error is invited, “a
defendant can obtain review only by alleging ineffective assistance of counsel in inviting

the error.” (Resp. Br. at 25.) But, as discussed, the State argues that this defendant is not

1 The State argues that its invited error concession is no longer applicable because it was
limited to the slightly different jury instruction claim raised by Mr. Hutchings’ appellate
counsel in the Anders brief. (Resp. Br. at 26,27 n.10.) That is incorrect. To the extent
the concession was based on the State’s inability to find record evidence of invited error
related to any jury instructions, the concession extended to all jury instructions. Further,
as discussed, the issue was properly raised in Mr. Hutchings’ memorandum in support of
his Anders issues. In its Anders response, the State represented that it had reviewed the
record and concurred in then-appellate counsel’s finding that Mr. Hutchings’ arguments
were frivolous. (Add. C at 4.) Thus, having reviewed and analyzed Mr. Hutchings’
arguments and record cites, the State should have raised its invited error argument.
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entitled to review on that ground either because, in the State’s view, appellate counsel
was constitutionally ineffective in failing to raise the ineffective assistance of trial
counsel in the court of appeals. (Id. at 28.) Yet even through that lens, this court still
may address the issues concerning Instruction 27.

As the United States Supreme Court has explained, where appellate counsel

fulfills Anders obligations, an ineffective assistance of appellate counsel claim survives if

“counsel unreasonably failed to discover nonfrivolous issues and to file a merits brief

raising them.” Smith v. Robbins, 528 U.S. 259, 285-86 (2000). And as the Utah

Supreme Court has explained, “If we were to require defendant to present the claim of

ineffective assistance of trial or appellate counsel in a [new] proceeding . . ., we are not
aware of any evidence or argument which might be made that is not now before us. We
therefore conclude that in these peculiar, narrow circumstances, we should now address
defendant's claim and not require him to raise it later in a [new] proceeding . . ..” State

v. Humphries, 818 P.2d 1027, 1029 (Utah 1991). The issues are properly before

this court, even on the State’s view, because appellate counsel was constitutionally
ineffective.
Conclusion

Mr. Hutchings’ conviction for aggravated assault should be vacated. The jury was
instructed that it could find Mr. Hutchings guilty of aggravated assault by finding that he
had only a general intent to push Ms. Cuddeback’s hand away from his face. That is how
the court of appeals read the instructions, but it affirmed on the ground that aggravated
assault was a general intent crime, something the State now concedes was incorrect. This

court should reject the State’s contention that the jury understood what the court of

20



appeals did not, namely that the jury instructions plainly state that aggravated assault
requires a specific intent.
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