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PREFACE

The case at bar is a purely legal dispute on the issues
raised by the plaintiff's Complaint:

1. 1Is plaintiff entitled to receive his statutory working
interest in kind prior to July 26, 19797

2. 1Is plaintiff entitled to receive his statutory royalty
interest in kind prior to July 26, 19797

3. Must Shell bring its books and records on the unit well
into Utah for audit by plaintiff?

4. 1Is plaintiff's royalty interest cost free?

5. 1Is plaintiff entitled to receive interest at the legal
rate on his working interest if it is delivered to him in
cash?

All of the foregoing issues involve questions of law of
first impression in this state. The pooling provisions of Utah's
0il & Gas Conservation Act (hereinafter the '"Act"), Section
40-6-6 U.C.A. (1970 & Supp. 1981) have not been the subject of
statutory construction by the Utah Supreme Court. Neither has a
pooling case been before the Utah Supreme Court. Therefore, the
decision of this Court in construing portions of the Act is of
great significance.

Considering the statutory construction that is necessary,
this Court should be aware that Section 40-6-6 was amended in
1977 subsequent to the time the well, which is the subject matter
of this dispute, was drilled and was producing. Therefore, these
amendments are not applicable to this lawsuit since Mr. Bennion's
property rights vested prior to the time the unit well was
drilled and prior to the 1977 amendments. Accordingly, for
purposes of the present dispute between the parties, the former
law controls and this Court should base the decision upon the
construction of the law prior to 1977 amendments.
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IN THE SUPREME COURT
OF THE STATE OF UTAH

S. H. BENNION,

Plaintiff-Appellant
vs.

Case No. 18345

SHELL OIL COMPANY, a
Delaware corporation,

Defendant-Respondent.
and

UTAH STATE BOARD OF OIL,
GAS & MINING,

Defendant.

BRIEF OF APPELLANT

STATEMENT OF THE NATURE OF THE CASE
Plaintiff commenced this action as an appeal pursuant to
Section 40-6-10 U.C.A. (1953), as amended, from an administrative

order entered by Utah's Board of 0il, Gas & Mining.

DISPOSITION IN LOWER COURT
After the case was at issue, and the State of Utah
indicated its desire not to participate in the proceedings, both
Mr. Bennion and Shell 0il Company (hereinafter '"'Shell") filed
Motions for Summary Judgment. Both motions were argued before

the Court at the same time and were based upon the case file
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which included the Utah State Board of 0il, Gas & Mining
(hereinafter the '"Board") administrative record that was filed
with the Court. On March 8, 1982 the Court entered its Order
granting defendant's Motion, dismissing Mr. Bennion's Complaint
with prejudice and affirming the Board's Order in its entirety.
Plaintiff now appeals this ruling and seeks a review of the legal
validity of the Board's Order.
RELIEF SOUGHT ON APPEAL

The Summary Judgment granted in favor of defendant Shell
0il Company should be reversed and this Court should decide the
legal issues presented in conformity with the prayer of
plaintiff's Complaint.

STATEMENT OF FACTS

The material facts hereinafter referred to involve those
which are part of the administrative record filed with the Court
below, iﬁcluding the hearing transcripts contained therein.

Plaintiff, S. H. Bennion, is the owner of an unleased,
undivided one-fourth mineral interest in all of the oil, gas and
minerals located in NE%, SW%, NW%, SE% of Section 1, Township 2
South, Range 5 West, Uintah Special Meridian, Duchesne County,
Utah. (Ex. A-3) He has signed neither a unit operator's
agreement nor a communitization agreement with respect to the
mineral interests that he owns in the foregoing section. (Oct.
24, 1979 Tr. 27)

By order in Cause No. 139-3, entered June 24, 1971, as

amended by order in Cause No. 139-8, entered September 20, 1972

-2 -
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(See Appendix No. 1), the Board of 0il, Gas & Mining (hereinafter
the "Board") established Section 1, Township 2 South, Range 5
West, Uintah Special Meridian, as a drilling and spacing unit for
the production of oil, gas and associated hydrocarbons pursuant
to the authority given the Board under Section 40-6-6 U.C.A.
(1953), as amended. 1In addition to establishing Section 1 as an
oil and gas drilling unit, the Board also ordered that no more
than one production oil and gas well could be drilled within the
unit comprised of Section 1. (R. 53-57, 67)

In the latter part of 1973, Shell began to drill the
designated oil and gas unit well for Section 1 denominated the
TEW1-1BS5 Well. 1In July 1974 said well first began production of
both oil and gas. It has been operating as the designated unit
well since that time. (R. 160)

Mr. Bennion was notified by Shell of the drilling of the
unit well and was asked to sign an operating agreement to join in
the drilling of TEW1-1B5 Well as a working interest owner.

(Shell Ex. 4) After numerous letters to Mr. Bennion, Mr. Bennion
advised Shell in a letter dated December 1, 1973 that he did not
wish to involve himself as a working interest owner in the
drilling of the well. (Shell Ex. 5)

Prior to first production Mr. Bennion advised Shell on
numerous occasions that he, as a nonconsenting owner under Utah
law, wished to take his proportionate share of the production of

the unit well in kind. As he testified at a Board hearing on

October 24, 1979:

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



his share of production from the unit well.

Mr. Stirba: Have you ever requested from Shell,
either you or through one of your attorneys, to
receive your proportionate share of production from
the well?

Mr. Bennion: Yes, sir. Many times I have asked
Shell personally. 1I've had Mr. Crockett ask Shell.
I think you have asked Shell that I wanted my oil
and gas in kind and I get peculiar answers that it
is available and it is ready--you can have it and I
say "Who do I talk to?" and they say '"We'll call
you.'" 1In the absence of a call, it has been
continuing now for seven years. I still don't have
any oil in kind. They won't give it to me in kind.
They won't give my gas to me in kind. They won't
pay me for it if I wanted to pay for it. There is
just nothing going on. It is a complete stalemate.
(Transcript at p. 17)

Mr. Williams: Are you willing to accept a check in
that amount subject to your right, such rights as
you may have to audit their records and make
adjustments to that audit which it might produce?

Mr. Bennion: WNWo. I'm not.

Mr, Williams: You're not willing to accept payment
in any amount?

Mr. Bennion: I want my oil in kind.

Mr. Williams: Have you made that position clear to
Shell?

Mr. Bennion: Very clear from day one. The o0il and
gas in kind.
(Transcript at pp. 30-31)

After repeated requests, Mr. Bennion did not receive his

Consequently, on

February 24, 1975, Bennion filed this Application with the Board

seeking, among other things, to force pool the drilling unit

comprising Section 1, as well as requesting that the Board enter

an order giving Bennion his production from said well in kind.

-4 -
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(R. 58-60) A Notice of Hearing was sent by the Board scheduling
Mr. Bennion's Application hearing for March 16, 1975. The
hearing was continued and an Amended Application was filed with
the Board on June 7, 1979. (R. 61-64, See Appendix No. 2).
Pursuant thereto, the Board held hearings on the Amended
Application on July 26, 1979, and on October 24, 1979, and
entered an Interim Order dated March 26, 1980, which, among other
things, pooled all the mineral interests in Section 1 for the
development and operation of said drilling unit and for the
protection of correlative rights, effective at 6:00 A. M.,
Mountain Daylight Time, July 26, 1979. (R. 65-71, See Appendix
No. 3).

The Interim Order of the Board was entered based upon a

upon a Stipulation of counsel for Shell and Mr. Bennion that

prior to the date of the pooling order, Mr. Bennion was entitled
to receive the sum of $57,887.93 for his working interest and
$14,334,48 for his royalty interest in said well. (R. 72, See
Appendix No. 4). These accumulations were based upon
computations made by Shell since the well first produced in July
1974. Prior to the parties' Stipulation and the entry of the
Interim Order, Mr. Bennion had received no production or
royalties from the unit well. (Oct. 24, 1979, Tr. 17, 18)

On December 18, 1980, the Board held an additional
hearing in this matter, and based upon the proposed orders pre-
sented and the arguments of counsel, the Board entered its final
Order in this matter on April 30, 1981. The Board's final Order

-5 -
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substantially incorporates the provisions of its Interim Order
and ordered Mr. Bennion to receive the proceeds of both his
working interest and royalty interest accumulations prior to July
26, 1979, totaling the sum of $72,222.41, plus interest that had
accumulated in a six-month money market certificate, pursuant to
the provisions of the Interim Order. The Board's final Order
also determined that Mr. Bennion was entitled to receive the
production from said well in kind after the date of the pooling
order of July 26, 1979. (R. 80-87, See Appendix No. 5).

ARGUMENT

POINT I

THE TRIAL COURT ERRED IN DETERMINING THAT MR. BENNION WAS

NOT ENTITLED TO HIS WORKING INTEREST PRODUCTION IN KIND

PRIOR TO JULY 26, 1979.

In order for the Court to fully understand the context of
this case, it is essential that this Court have a general
historical understanding of oil and gas conservation acts and
their origins.

In the early days of oil and gas development in this
country, little attention was given to drilling in the most
efficient and productive fashion. O0il and gas production was
subject only to the law of capture and drilling was done in
complete disregard of a neighbor's property rights or an
equitable distribution of the resources within any given field.
Resource development under the law of capture created conditions
of waste and inefficiency, which found its only justification in
the preservation of individual property rights. As was stated by

-6 -
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Raymond Myers in The Law of Pooling and Unitization, Volume 1,

page 2:

Operating separately-owned properties under the law
of capture means a wasteful duplication of material
and equipment. Many more wells are drilled than
are necessary efficiently to drain the reservoir.
The more wells that are drilled, the greater will
be the dissipation of the precious reservoir
energy.

Again, at Section 1.01, page 15, it is stated:

Under the common law there were no restrictions on

the drilling of oil and gas wells. Spurred on by

the law of capture the operators endeavored to ''git

their fustes with the mostest'" wells. Whether the

desire was to capture a neighbor's o0il or only to
protect property lines, the result was great waste

and the economic loss that always follows the

drilling of unnecessary wells. It was seen very

early that orderly development and true conserva-

tion demanded as a minimum the proper spacing of

wells.

Since it was predominantly thought that every property
owner had the unlimited right to develop his property's resources
in complete disregard of his neighbor, the law of capture
provided the appropriate legal underpinning for that view.
Eventually, it became apparent that such a narrow view of private
property rights was creating great waste of oil and gas.

Therefore, in response to the need to preserve and to
efficiently produce oil and gas, most states have enacted various
conservation statutes, such as Utah's, found at Section 40-6-1,
et seq. U.C.A.(1970 & Supp. 1981), which regulate drilling
locations in an attempt to encourage efficient oil and gas
production, while at the same time protecting the correlative
rights of individual property owners in a given field or pool.

-7 -
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Conservation acts, in their most basic form, are nothing more
than governmental communitization of separate and distinct tracts
of land in a given field. Individual private property rights are
now subsumed under the notion that what is communally good in a
given field, is good for each individual mineral interest owner.
Conservation acts such as Utah's have withstood

constitutional challenge. See Champlin Refining Co. v.

Corporation Commission of Oklahoma, 286 U.S. 210, 76 L.Ed. 1062

(1932). Plaintiff is not challenging the constitutionality of any
of the provisions of the Act, but is challenging (1) the
construction of Section 40-6-6(g) and (h) as determined by the
Board, and (2) the constitutionality of the Board's Order in that
it constitutes an impermissible impairment of a vested property
right.

In the case at bar, the issue before this Court is not
whether or not Mr. Bennion is entitled to receive production
prior to the date of the entry of the pooling order of July 26,
1979, since the Board has already decided his entitlement, but
rather whether or not he is entitled to receive the production in
kind. The Board has ordered that Mr. Bennion receive his
production not in kind, but in cash. Such a distinction is not
supported by Utah's pooling étatute as will be further argued in
a later portion of this Brief. Moreover, the Order in depriving
Mr. Bennion of the product drained from his property to which he
is statutorily entitled, constitutes an unconstitutional

impairment of his vested property rights and is not supported by

-8 -
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the express statutory mandate given the Board to protect

correlative rights.

Mr. Bennion is the President of V-1 0il Company, a
retailer of gasoline and propane products. (Oct. 24, 1979
Tr. 15) Quite obviously, in this capacity, he has a compelling
business need to receive the o0il and gas being drained from his
property in kind. (Oct. 24, 1979 Tr. 24) There is nothing in
the record to indicate that Mr. Bennion did not have the ability
to receive delivery of his proportionate share of production in
kind, nor is there anything in the record to suggest that Mr.
Bennion's business interest in receiving his production in kind
was an invalid one.

Section 40-6-6(g) prior to the 1977 amendment states in
pertinent part:

. as to each owner who dces not agree, he shall

be entitled to receive from the person or persons

drilling and operating the well on the unit his

share of the production applicable to his interest,

after the person or persons drilling and operating

said well have recovered the share of the cost of

drilling and operating applicable to such non-

consenting owner's interest, plus a reasonable

charge for supervision and storage
(Emphasis added)

The foregoing clearly establishes Mr. Bennion's right as
a nonconsenting owner to receive his production as of the time
the well has paid out. Although "production'" is not defined in

the Act, the Utah Supreme Court in W. S. Hatch Company v. Public

Service Commission, 3 Utah 2d 7, 277 P.2d 809 (1954), defined

"oroduction'" as follows:
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Production has been defined signifying to bring

0oil, gas or minerals to the surface. When

separation from the earth has been accomplished,

the "production' has been completed. Id. at 813.

In other words, Mr. Bennion is entitled to his
production, the product, when it is separated from the earth.
There is nothing in Section 40-6-6(g) or in the plain meaning of
the word "production'" that requires a nonconsenting owner such as
Mr. Bennion to take his production in cash and not in kind after
a well is paid out. Mr. Bennion is entitled to demand his
proportionate share in kind after the well is paid out and Shell
is legally obligated to provide him that production. Shell
cannot avoid its direct statutory obligation to give Mr. Bennion
his production in kind by withholding from him totally his
working interest until such time as ordered by the Board of 0il,
Gas & Mining. Pursuant to Section 40-6-6(g), if Mr. Bennion
wants his proportionate share of production, he is entitled to
receive it in kind.

Moreover, the Board is statutorily mandated to fully
protect the correlative rights of all the mineral interest owners
in an oil and gas unit. Correlative rights is defined in the act
by Section 40-6-4(j) as:

The term '"correlative rights" means the owner's or
producer's just and equitable share in a pool.

The Board's Order does not fully protect Mr. Bennion's
correlative rights in that it does not provide for him to receive
his just and equitable share in the pool. Quite obviously, for
the Board to deny Mr. Bennion his production of the oil and gas

- 10 -
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that is being drained from his property by Shell, amounts to Mr.
Bennion not receiving his just and equitable share. Since the
production from the well is a statutory entitlement under
§40-6-6, the substitution by the Board of the proceeds of
production for the actual production is inadequate, and contrary
to the express statutory mandate that the Board protect Mr.
Bennion's just and equitable share of the production.

Order No. 5 of the Board's Order clearly makes a distinc-
tion between the production from the well and the proceeds of
such production. The Board orders that Mr. Bennion is entitled
to receive the proceeds, but not the production. There is
nothing in the Act that supports such a distinction. In fact,
the word "proceeds" is not even used in any portion of the Act.
The Act mandates that a nonconsenting owner receive his
proportionate share of Eroductibn. Therefore, the Board's Order
is contrary to the law in that it does not fully protect Mr.
Bennion's correlative rights, nor does it award him his produc-
tion as required by the Act.

POINT II

THE TRIAL COURT ERRED IN DETERMINING THAT MR. BENNION WAS

NOT ENTITLED TO RECEIVE HIS STATUTORY LANDOWNER'S ROYALTY

OF ONE-EIGHTH OF PRODUCTION AS PROVIDED BY SECTION

40-6-6(g) IN KIND PRIOR TO THE EFFECTIVE DATE OF THE

POOLING ORDER ENTERED BY THE BOARD.

Section 40-6-6(g), prior to the 1977 amendment, reads as
follows:

Each pooling order shall make provision for the

drilling and operation of a well on the drilling
unit, and for the payment of the reasonable actual
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cost thereof, including a reasonable charge for
supervision and storage facilities. As to each
owner who refuses to agree upon the terms for
drilling and operating the well, the order shall
provide for reimbursement for his share of the cost
of and only out of production from the unit
representing his interest, excluding royalty or
other interests not obligated to pay any part of
the cost thereof. In the event of any dispute as
to such costs, the commission shall determine the
proper costs. The order shall determine the
interest of each owner in the unit, and may provide
in substance that, as to each owner who agrees with
the person or persons drilling and operating the
well for the payment by the owner of his share of
the cost, each such owner, unless he is agreed
otherwise, shall be entitled to receive, subject to
royalty or similar obligations, the share of the
production of the well applicable to the tract of
the consenting owner, and as to each owner who does
not agree, he shall be entitled to receive from the
person or persons drilling and operating the well
on the unit, his share of the production applicable
to his interest, after the person or persons
drilling and operating said well have recovered the
share of the cost of drilling and operating
applicable to such nonconsenting owner's interests,
plus a reasonable charge of supervision and
storage. Each consenting and nonconsenting owner
shall be entitled to receive, subject to his paying
or making arrangement with the owner or owners
operating the well for the payment of all
applicable royalties, overriding royalties or other
burdens on production and his respective share of
current operating or other costs incidental to the
efficient operation of the well; his share,
respectively, of production allocated to the tract
or tracts in which he holds an interest; provided,
however, that a nonconsenting owner of a tract in a
drilling unit, which is not subject to any lease or
other contract for the development thereof for oil
and gas, shall be deemed to have a basic
landowner's rovalty of one-eighth (1/8) or twelve
and one-half per cent of the production allocated
to such tract. (Emphasis added)

Mr. Bennion's interest is not subject to a lease or other
contract for mineral development. He is a nonconsenting owner.
Therefore, by the express statutory language of Section

- 12 -
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40-6-6(g), Mr. Bennion, as a nonconsenting owner, is entitled to
receive a basic landowner's royalty of one-eighth of his propor-
tionate share of production.

Historically, a one-eighth royalty is the usual royalty
given by a lessee for the right to drill on the lessor's

property. See Kunz, A Treatise on the Law of 0il and Gas, §39.1.

Since a nonconsenting owner has no overriding contractual rela-
tionship with the operator, this provision clearly creates a
statutory relationship between the nonconsenting owner and the
operator that is equivalent to the voluntary relationship avail-
able to a nonconsenting owner by entering into a lease.

The provision for the royalty payment is necessary in
order to clear a constitutional hurdle. Without such a
provision, the statute would unconstitutionally deprive an owner
of his property without just compensation and due process of law.
In other words, although the nonconsenting private property owner
is precluded from drilling his land, unless he is the designated
operator of the unit well, by receiving the one-eighth royalty
from the time the unit well first produces, he is not completely
deprived of this property. Since he is entitled to receive a
royalty from the time of first production, his property is not

drained without some offsetting compensation. See Applicant of

Farmer's Irrigation District, 194 N.W.2d 788, 187 Neb. 825

(1972); Ward v. Corporation Commission, 501 P.2d 503 (Okla.

1972).
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Although the issue relating to the nature of a non-
consenting owner's one-eighth royalty interest has not come
before any Utah courts, the Board, in at least three previous
cases, has construed 40-6-6(g) as providing for such a royalty

from the time of first production. See In Re Malnar, Cause WNo.

131-26; In Re Armstrong, Cause No. 140-18; In Re S. H. Bennion,

Cause No. 139-18. (See Appendix Nos. 6, 7, 8). Shell's counsel
agrees that the Board has consistently taken this position:

The Board has taken the position rather
consistently that the one-eighth statutory royalty
arises by statute and independent of any act of the
Board. (R. 225) (Emphasis added)

Therefore, Mr. Bennion was entitled to receive his statutory
royalty in kind as of July, 1974. It was unnedessary for him to
first go to the Board to trigger his royalty rights.

Moreover, the royalty given under 40-6-6(g) is payable in
kind, as it is one-eighth of production. This is consistent with
the traditional definition of a one-eighth landowner's royalty.

See Shinn v. Buxton, 154 F.2d 629 (10th Cir. 1946); Simpson v.

Burris, 365 P.2d 134 (Okla. 1961); Duvall v. Stone, 213 P.2d 212

(N.11. 1949). 1In Kunz, A Treatise on the Law of 0il and Gas,

§38.2 up to 40, "royalty'" was defined as follows:

The royalty which is provided for in an oil and gas
lease may be defined in very general terms as
constituting the share of the product, or the
proceeds of the sale of any product, which the
lessee pays the lessor for the privilege of
producing oil and gas. (Emphasis added)

In most instances, the landowner's royalty will be paid

in cash and not in kind. Obviously most lessors or fractional

- 14 -
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miﬂeral interest owners have neither the ability nor desire to
receive the statutory royalty interest in kind. However, Mr.
Bennion, as has previously been indicated, owns and operates V-1
O0il Company, which retails and distributes oil and gas products.
Therefore, he has both the need and desire to receive his royalty
in kind.

As indicated in the above cited cases, other jurisdic-
tions have construed the word "rovalty" as a share of the
products. No compelling reason exists for this Court to construe
"royalty" any differently, especially in view of a clear need on
the part of a small retailer of o0il and gas products such as Mr.
Bennion. Therefore, this Court should construe the landowner's
royalty provision of Section 40-6-6(g) as the Board has as
entitling Mr. Bennion to receive his royalty in kind, or
"one-eighth of the production allocated to such tract,'" as stated
in 40-6-6(g) prior to the 1977 amendment.

POINT III

THE TRIAL COURT ERRED IN DETERMINING THAT MR. BENNION WAS

ENTITLED TO PROCEEDS OF PRODUCTION, RATHER THAN ACTUAL

PRODUCTION, IN VIOLATION OF MR. BENNION'S CONSTITUTION-

ALLY PROTECTED VESTED PROPERTY RIGHTS UNDER ARTICLE I,

SECTION 1, OF THE UTAH CONSTITUTION.

Typically, cases such as these present a constitutional
issue where the regulatory body has entered a pooling order that
is not retroactive. The property owner then has been clearly
deprived of his property in that he does not share in the unit
production prior to the effective date of the pooling order,
which may be entered several years after the unit well first

- 15 -
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produces. A pooling order that is not retroactive is

unconstitutional. See Ward v. Corporation Commission, 501 P.2d

503 (Okla. 1972). As was stated by Balkovatz in his article,

Practice and Procedure Before 0il and Gas Commission Nuts and

Bolts, 25 Rocky Mt. Min. L.Inst. 1l4-1 (1979):

Accordingly, it is submitted that the rule in Ward

should be followed to avoid unconstitutional taking

of property and to assure equitable distribution to

all parties owning oil and gas interests in

drilling units. To avoid the risk of a denial to

make a compulsory pooling effective retroactive to

the date of the drilling unit order, force pooling

should be requested immediately after entry of the

drilling unit order. However, if the well was

drilled after the drilling unit order, the

compulsory pooling order should be made effective

to the date drilling operations were commenced.

(At pp. 14-28)

Because the Board's Order is retroactive, Mr. Bennion is
not raising that constitutional issue. However, the Board's
Order still is unconstitutional under the Utah Constitution to
the extent that he has been deprived of his property, namely the
product from the well. The proceeds ordered by the Board to be
paid to him are not sufficient to cure the constitutional
infirmity. The fact remains that Mr. Bennion's property was
drained and his mineral estate depleted. The Board's Order has
the effect of completely depriving him of valuable oil and gas
products prior to the date of the entry of the pooling order.

Article I, Section 1, of the Utah Constitution states as

follows:

All men have the inherent and inalienable right to
enjoy and defend their lives and liberties; to
acquire, possess and protect property; to worship

- 16 -
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according to the dictates of their consciences; to
assemble peaceably, protest against wrongs and
petition for redress of grievances; to communicate
freely their thoughts and opinions, being
responsible for an abuse of that right. (Emphasis
added)

The meaning of the property rights provision of this Article was

further elucidated in Golding v. Schubach Optical Co., 70 P.2d 873

(Utah 1937), wherein this court stated:

The Constitution declares in Article I, Section 1,
men are by nature free and independent, and have
certain inalienable rights among which are the
pursuing and obtaining of happiness, and safety, and
property. These rights are invaded when one '"is not
at liberty to contract with others respecting the
use to which he may subject his property [or use or
employ his time and talents] or the manner in which
he may enjoy it. Id. at 875. (Emphasis added)

There is no question that the property owned by Mr.
Bennion was the o0il and gas beneath his mineral estate which
constituted his proportionate share of the unit. The o0il and gas
wasn't owned by Shell, even though Shell was given the exclusive
right to drill the only unit well and to drain the unit of its
0oil and gas. The Board's unitization order did not effect the
vested property rights of all mineral interest owners in the unit
in terms of what they owned, but merely restricted their rights
to develop their respective mineral estates.

In light of Mr. Bennion's ownership of the minerals, and
the Board's express statutory duty to protect that ownership,
Section 40-6-1 and Section 40-6-6(a), it is clear that since Mr.
Bennion was deprived of the oil and gas products representing his

share, he "is not at liberty to contract with others respecting
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the use to which he may subject his property.'" This is very
significant considering the fact that oil and gas is the
lifeblood of Mr. Bennion's business. He testified in this regard
at the October 24, 1980 hearing as follows:

Mr. Stirba: Now with respect to your desire to
have the oil and gas production in kind, is there a
particular reason why you want this?

Mr. Bennion: I'm in the marketing business. 1
have a small interest in a refinery and I would
like to have the o0il so that it would enhance my
position in the market place in obtaining finished
products. I have been in the business 40 years and
a little oil helps to get the additional refined
and finished products. That's the reason I want my
oil in kind and my gas in kind. (Tr. 24)

Shell's attorneys argued before the trial court that Mr.
Bennion had no vested rights to any production until the
effective date of the Board's pooling order. This argument was
rejected both by the Board and by the trial court. The Board's
order was made retroactive, and in so doing the Board acted
consistently with other similar state boards where a question of
a retroactive pooling order has been raised. All state courts
that have considered the validity of such a retroactive order

have upheld them. For example, in Applicant of Farmer's

Irrigation District, supra, a well had been drilled and had
become productive on October 15, 1964.. Litigation which was
initiated on the validity of the title culminated in an
application for a compulsory pooling order on July 16, 1967. The
Farmer's Irrigation District argued that the order should be made

retroactive to the date of production. The Nebraska 0il and Gas
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Commission agreed and made the order effective as of October 15,

1964.

On appeal, the Supreme Court of Nebraska affirmed the
decision of the Commission and noted that with the adoption of
the Nebraska 0il and Gas Conservation Act, land owners could no
longer protect their interests through the rule of capture. The
court's concern for the rights of each landowner within the
drilling unit was expressed as follows:

Here the appellants are entirely dependent for
protection on the pooling order allocating to them
a share of the production and the cost of produc-
tion of appellee's well. The several sections of
the Act consistently stress the protection of cor-
relative rights. They are clearly designed to
protect adjoining landowners under whose lands the
pool may stand. To do so in a fair, reasonable,
and adequate manner, and to permit an adjoining
owner to obtain, recover and receive his just and
equitable share, the pooling order may be made
retroactive to the time production started, and
insofar as costs are concerned, to the start of the
drilling operations. Unless the order may be made
effective retroactively, it may on occasion verge
on the confiscatory. 194 N.W.2d at 791-792.

In Ward v. Corporation Commission, 501 P.2d 503 (Okla.

1972), the Supreme Court of Oklahoma faced a similar fact

situation as in the Farmers Irrigation District case. In Ward,

Tenneco 0il Company was a mineral interest ownef in an oil and
gas drilling unit established by the Oklahoma Corporation
Commission on June 26, 1969. Prior to the issuance of any
spacing order, Ward had drilled a gas well that had commenced
production in January 1969. On February 17, 1971, in response to

an application of Tenneco, the Commission entered an order force
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pooling the unit that contained the Ward gas well. The
Commission also entered an order that established Tenneco's right
to share in the gas production retroactive to the date that the
unit was formed. On appeal, the Supreme Court of Oklahoma upheld
the validity of the Commission's order and further held that if
the order was not made retroactive it would be constitutionally
infirm. The court stated in this regard:
With the purpose of §87.1 to prevent the drilling
of unnecessary wells before it, the commission will
not, except in extreme cases, make an exception to
the rule that permits one producing well only on
each spacing (drilling) unit. To impose this
denial without granting the right to participate in
the production of the unit well, as of the time the
non-drilling owners were prohibited from drilling,
is the taking by the state of their property with-
out due process in violation of the l4th Amendment
to the Constitution of the United States.
Mr. Bennion, by the Board's Unitization Order entered in
Cause No. 139-8 is precluded from draining his own mineral estate
of 0il and gas since only one well may be drilled per unit.
Therefore, because he is precluded from his own resource develop-
ment, the Board's Order depriving him of valuable o0il and gas
products for his business unconstitutionally impairs his liberty
to contract with respect to his property and impermissibly
impairs property rights that vested prior to the Board's
Unitization Order.
POINT IV
IT WAS AN ABUSE OF DISCRETION FOR THE BOARD TO RULE THAT
SHELL OIL COMPANY DID NOT HAVE TO BRING THE BOOKS AND
RECORDS OF THE UNIT WELL TO UTAH FOR AUDIT BY MR. BENNION.
Mr. Bennion testified as follows concerning the
accounting information provided by Shell:
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Mr. Stirba: 1In conjunction with all the information
you receive, I want the Board to be absolutely
clear, what specifically are your objections as to
right now as to the accounting that you received by
Shell; in other words what is your problem?

Mr. Bennion: As to this new accounting that we
received?

Mr. Stirba: Right. As to the accounting informa-
tion you received to date.

Mr. Bennion: First, it is very inaccurate. There
is substantial error in it. Two, it doesn't have
any records of the original entry into it. 1Its a
summarization of records which they keep in
conjunction with other wells and other producing
properties.

Its not mééningful to the extent of a specific
item cost. In other words, what is the cost of the
tubing or the labor or the pipe or the pump or the
tank. 1Its all lumped into one lump sum. Its just
full of error. Production records of the
information they furnish us doesn't tie to the
information they furnished to the state in thirty or
forty percent of the cases. They furnished the
state one production record of barrels produced and
gas produced, and then they furnish us another
record which doesn't tie to the state record at all.

The accounting that we have now, the new fresh
accounting, is just as frustrating as it has ever
been. We can't get to the point of what's going on.
We want to know what's going on. We want to know
what they are spending all this money for. We want
the record to conform with their state reports.
(October 24, 1979 Tr. 20-21)

The record before this court corroborates and supports

Mr. Bennion's testimony. Shell submitted three different sets of
production figures to Mr. Bennion; the worksheet attached to

Kirkpatrick September 28, 1977 letter to Caldwell, Exhibit "A-5",
Exhibits "A-8" through'"A-12" submitted to Mr. Bennion pursuant to
the representation of Shell's counsel to provide Mr. Bennion with

an accounting at the July 26, 1979 hearing, and the state
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production reports filed by Shell with the State of Utah as
required by law found in the record as Exhibit "A-16"). Errors,
discrepancies, and substantial differences in production figures
exist with respect to each set of figures which is summarized by
Exhibits 1, 2 and 3 submitted to the trial court. (R. 161-170)
Some of these discrepancies are not insignificant. For example,
the difference between what Shell reported in its January, 1975
state report and what it indicated to Mr. Bennion's accountant in
the worksheet attached to the Kirkpatrick letter is almost 17,000
barrels of oil.

In response to these facts, the Board entered an Order
authorizing Shell to reimburse Mr. Bennion the costs of traveling
expense for his accountants and attorneys to audit Shell's |
records in Houston. Pursuant to the Board's Order, Mr. Bennion
hired the Houston office of Main, Hurdman and Cranstoun to
conduct a preliminary audit of the unit well.

As a result of the accountants' preliminary work, they
reported to Mr. Bennion that necessary information in order to
determine the accuracy of quantity figures was not provided and
they were unable to address any of the quantity differences that
were of record before the Board. (July 9, 1980 letter to Stirba)
Moreover, the accountants relied on a Tenneco 0il Company audit
for the period of January, 1973 through December, 1974 and
determined incorrect charges were made during this time period
against the unit well lease. (July 9, 1980 letter to Stirba)

The accountants did not examine any other expenditure information

Sponsored by the S.J. Quinney Law Library. Funding for digit'zatit?n zrovided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



other than for this time period and therefore were not in a
position to address the costs beyond December, 1974. As a
result, Mr. Bennion has spent over $5,000.00 and still does not
have the information necessary in which to determine the accuracy
of Shell's figures or to explain the differences in Shell's
figures. ©Nor has Shell provided any explanation.

It is Mr. Bennion's contention that the Board abused its
discretion in determining that Shell did not have to bring its
books and records to Utah for audit, even though a threshold
showing was made that justified further examination of Shell's
figures. Since Rule C-6 of the General Rules and Regulations of
the Board requires Shell to keep and maintain records for the
unit well, and puts Shell on notice that such records may be
required to be brought before the Board for examination, there
exists clear authority for the Board requiring Shell to bring the
well's records to Utah. Under the circumstances of this case,
the Board should have done so.

The audit work done on behalf of Mr. Bennion in Houston
presented real and difficult practical problems for Mr. Bennion
and his accountants. First of all, all of the Section 1 books
and records were not completely separated from other well
records, thus making such an audit more difficult and more
expensive. (Dec. 18, 1980 Tr. 19-20) Second, all of the well's
records were not available to Mr. Bennion's accountants. Third,
Mr. Bennion was compelled to employ accountants that he was

unfamiliar with, and he could not communicate as effectively with
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Utah wells. Since the well is in Utah, the record should be made
available in Utah. The requirements that an operator make its
books and records available here is for the protection of those
people who have an interest in the wells located here in Utah.

If the operator chooses to locate its books and records out of
state, it should bear the expense of its decision, not a royalty
or working interest owner who has a very small interest in the
unit.

Accordingly, this court should reverse the trial court in
determining that the Board abused its discretion under the facts
of this case in not ordering that Shell bring its books and
records on the unit well to Utah for audit by Mr. Bennion.

POINT V

THE TRIAL COURT ERRED IN DETERMINING THAT MR. BENNION WAS

OBLIGATED TO PAY HIS PROPORTIONATE SHARE OF THE WELL'S

EXPENSE IN THAT THIS IMPOSED A COST ON MR. BENNIGON FOR

THE PRODUCTION OF HIS ROYALTY INTEREST. .

The basic landowner's royalty statutorily provided in

Section 40-6-6(g), prior to the 1977 amendments, is a cost-free

royalty under common law. See Simpson v. Burris, supra; Duvall

v. Stone, supra; Kunz, A Treatise on the Law of 0il and Gas,

§39.1 at 237-238. There is no reason why this court should not
adopt the traditional construction of a one-eighth landowner's
royalty and construe the pertinent provision of subsection (g) as
providing for a cost-free royalty. The Board has adopted this

approach in In Re Malnar, supra, and In Re Armstrong, supra.

If the one-eighth landowner's royalty is cost free, then

Shell may not recoup any production costs from nonconsenting

Sponsored by the S.J. Quinney Law Library. Funding for digitizati@jrouided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



owner's one-eighth royalty interest. In other words, the
operator is entitled to recover its production costs as provided
by §40-6-6(g) totally out of 7/8ths of the nonconsenting owner's
proportionate share of production. One-eighth of the non-
consenting owner's proportionate share, Mr. Bennion's basic
landowners statutory royalty, is not chargeable against any cost.
The Board's Order, however, obligates Mr. Bennion to pay
100% of the costs of producing both his working interest and his
statutory one-eighth royalty interest. By merely shifting the
proportionate allocation of production costs onto Mr. Bennion's
working interest, his statutory royalty interest is in no sense
cost free. He is paying 100Z of the cost of producing both the
royalty inéerest and the working interest. Any sensible
construction of §40-6-6(g) requires that Mr. Bennion not be
obligated to pay foé the costs of producing his royalty interest.
To adépt the construction of 40-6-6(g) that the Board
adopted, means that the nonconsenting owner, such as Mr. Bennion,
is placed in quite a different position vis-a-vis Shell than a
landowner who may have leased his land in the unit to Shell and
received a one-eighth royalty in return. The lessor will truly
get, pursuant to the lease arrangement with Shell, a cost-free
one-eighth basic landowner's royalty. He will receive the
one-eighth royalty and not be subject to paying any costs of
production or expenses of the unit well. Mr. Bennion, however,
although statutorily having been granted a one-eighth landowner's

royalty as well, will not receive his royalty interest cost free
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as he will be required to pay for all costs associated with pro-
ducing his royalty. The creation of such an anomalous situation
clearly could not have been intended by our Legislature, espe-
cially when the Legislature clearly intended to place Mr.
Bennion, as a nonconsenting owner, in a position equivalent to a
lessor by statutorily providing for the basic landowner's
royalty.

POINT VI

THE TRIAL COURT ERRED IN DETERMINING THAT MR. BENNION WAS

NOT ENTITLED TO RECEIVE ANY INTEREST ON HIS WORKING

INTEREST PROCEEDS AS IDENTIFIED IN THE BOARD'S FINAL

ORDER.

In the event that this Court determines that Mr. Bennion
is not entitled to receive any production from this well in kind,
Mr. Bennion alternatively asks this Court to remand this matter
to the Board for the Board to enter an order requiring Shell to
pay Mr. Bennion interest at the legal rate on his working
interest of $57,887.93. The Board has already ordered that
interest be paid on Mr. Bennion's statutory royalty interest and
there is no valid reason for Mr. Bennion not to receive interest
on his working interest as well.

Section 15-1-1 U.C.A.(Supp. 1981), reads in pertinent
part as follows:

The legal rate of interest for the loan or for-

bearance of any money, goods or things in action

shall be ten percent (107) per annum.

Mr. Bennion's right to receive his working interest

became effective at the time the unit well paid out, in May,

1976. At that juncture, when Shell had recovered its costs of
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drilling, Mr. Bennion became statutorily entitled to receive his
working interest pursuant to 40-6-6(g) which states in pertinent
part:

. . and that each nonconsenting owner shall be
entitled to receive, subject to royalty or similar
obligations, the share of production from the well
applicable to his interest in the unit after the
consenting owners have recovered from the
nonconsenting owners' share of production the
following:

(1) 1In respect to every such well, 1007 of the
nonconsenting owners' share of the cost of surface
equipment beyond the wellhead connections
(including, but not limited to stock tanks,
separators, treaters, pumping equipment and
piping), plus 1007 of the nonconsenting owners'
share of the cost of operation of the well
commencing with first production and continuing
until the consenting owners have recovered these
costs, it being intended that the nonconsenting
owners' share of these costs and equipment will be
that interest which would have been chargeable to
the nonconsenting owner had he initially agreed to
pay his share of the costs of the well from the
beginning of the operation; and .

Thus, since Mr. Bennion's statutory entitlement ripened
in May, 1976, and he did not receive any of his working interest
proceeds until May, 1981, he is entitled to receive interest at
the legal rate as provided by 15-1-1 as his working interest
accrued monthly during that time period.

Not only is there a statutory mandate, but there is prior
Board precedent to justify Mr. Bennion receiving interest. In

both In Re Armstrong, Cause No. 140-18, and In re Malnar, Cause

No. 131-26, both pooling cases, the Board awarded interest to
each respective applicant on the applicant's working interest at

a rate of eight percent (87%) per annum. In both of these cases,
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not only did the Board award interest, but it chose to award
interest at a higher rate than required by law. In light of this
precedent, it is manifestly unfair that the Board decided to
treat Mr. Bennion differently than it has treated two prior
applicants in the only two prior cases where the Board has
considered the question.

Moreover, even Shell took the position before the Board
that if interest was to be awarded, then Mr. Bennion should
receive interest at the legal rate. In Shell's Memorandum of
Facts and Law submitted to the Board, in Section IV, Shell argued
that if the Board awarded interest, it should be at the legal
rate. No argument was made by Shell to distinguish between Mr.
Bennion's royaity interest and Mr. Bennion's working interest,
and to award interest on one and not the other. The Board's
distinction contained iﬁ its order is clearly arbitrary and
contrary to law.

CONCLUSION

The court below erred in granting defendant Shell 0il
Company's Motion for Summary Judgment as the trial court
incorrectly determined the law of this case in construing Utah's
0il and Gas Conservation Act. The Act clearly vests certain
property rights in Mr. Bennion as a nonconsenting working
interest owner which entitle him to receive his proportionate
share of production from the unit well in kind as well. The

facts of this case which evidence gross disparity in figures
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reported by Shell also justify requiring that Shell 0il Company

bring its books and records into the State of Utah for audit.
Accordingly the judgment of the trial court should be

reversed and the issues of law presented in this case decided in

Mr. Bennion's favor.

RESPECTFULLY SUBMITTED, this L{+h day of June, 1982.

McKAY, BURTER . T){U-\ ,/&_@DIE

Attorneys for Plaintiff-
Appellant!

500 Kennecott Building

Salt Lake City, Utah 84133

MATILING CERTIFICATE

I hereby certify that on the Qﬂgi day of May, 1982, I
mailed two true and correct copies of the foregoing APPELLANT'S
BRIEF, postage prepaid, to:

Allen L. Sullivan, Esq.

Paul M. Durham, Esq.

VAN COTT, BAGLEY, CORNWALL & McCARTHY
50 South Main Street

Salt Lake City, Utah 84144

Richard L. Dewsnup, Esq.
Assistant Attorney General
1636 West North Temple Street
Salt Lake City, Utah 84116

NI,
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o7 w NO. A4

BEFORE THE bBuAKD OF OLL Atb CAS CONSLRVATLUN
DEFAKTMENT OF WATURAL KRESUUKCES
IN AND FOR THE STALE OF Utad

IN THE MATTER OF THE APPLICATION OF
SHELL OIL COMPANY FOR AN ORDER EXTENDING
PRIUK ORDLRS OF THE BQARD IN CAUSE WU
139, AS EXIENDED AND MODLFIED, TO
FUKTUER LEFINE TUE SPACED INTLKVAL

AND TO COVER AND LNCLUDE ADDLTLIONAL
LANDS 1N THE ALTAMONT F1ELD, LUCHESHE
COUNTY, UTAB

ORDLR

CAUSE HQ. 139-Y

e e

Pursuant to Notice of lHearlng dated September 1, 1972, ot the Board
of 0Ll and Cas Couservation, bepurcment of Maturul Resources of the State of
Utah, thils Causé cawe oa four hearing befove said Board at 10:00 u'clouck a.m.
on Wednesday, September 20, 1972, In the Stute Offlce Bullding Aulditorlum,
First Floor ~ State Office PYulldlag, Salt Luke Cicy, Utah. The folluwing
Buard members were present:

Delbere M. Duaper, Jr., Euq., Chuefiwan, Presiding
Charies K. Henderaon
Roberc K, Novman
Evare J. Jensen
Also present:

Clueon B. Feight, Euq., Direutor, Divisioca of 01l wud
Caa Cunsg¢rvatiun

Paul W. Burchetl, Chicr Pelroleuw Boginacer, bLivielon
- of Uil and Cus Cousuovation

Lirald Dantels, Unfted States Ceologlcal Survey,
Salt Lake City, Utah

Paul E. Reimann, Asslstant Actorney Ceneral
Appearancus were uade as folluwa:

For Shell 0il Company: D. F. Cullluu, Esq.
Deaver, Colurado

Gregory Willlawe, Eay.
Salt Lake CirLy, Utuah

For Chevron GLl Cewpany,
Westera bivistion: Williaa ri, Balhuvatz, Esq.

beaver, Colurade

Fur Ute Discribulion Curporation: Geurge C. Morcls, Enyg.
Salr Luke City, Utah

W, THEREFORE, the beacd baving consldeted the teutluany sddacud,
amd the cahiblis recelved ot seld heaclog, and being tully advlsed 1u the

premisce, now Gukes wud enters the fullowlng:

CAlichit At

APPENDIX # 1
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1. bue aud regulac notlce of the time, place wnd purpwse of Lhe
hearing was given to all Llnterculed parties in the fora aud manner and within
the tlwe tequired by luw sud the rules und Tegulutlions of the budrd,

2, The Board has jurisdiction over Ehe matter covered Ly said Noclce
and over all parties intercsced therein and haa jurisdictlon 1o make and
promulgate the order herefnafter net forth,

3. By Orders entered in Consolidated Causes No. 13Y-3 aud ho. 139-4
doted June 24, 1971, aud Cause No. 139-5 duted Hovewber 17, 1971, the Buard
established drilling units cowprising euch governmental section tor the
pruduction of ull, gas and assacluted hydrocarbons frowm the luteival desciibed
in paragroph No, 7 of said Ovder la Consuvlidated Causes No, 139-3 and Ho. 139-4,
coumon source of supply underlying the lands in cthe Altuwunt Area, ell us
woure particularly descrified in sdld Cunsolidared Causes No. 139-3 sand Neo. 139%9-4,
and Cause Ne, 139-5.

4. Further drilling and developoent operacions and the tatuimat lon
end data uvbtulued therufrow, both within uand beyaud the presencly defined
boundaries uf spaced lands described 1n wveld Ordesu in Cunvul bduted Causes
No. 149-3 ugud lo. 139-4, and Cause No. 139-5, subsuquent to the dates of
said Orders, indicate that the present spaced interval and spacued ured as
described in sald prior Ocders should now be further delfned aud calaiged
as tollows:

(a) the spaced Lituecval for the Cummun source ol
supply underlylng lands descrdbed in paragraph 4(b)
below should be Jefined as:
The interval fruw the top of the Lower Creun Riveg
foruation (TGKy warker) o the buse o Uee Groen
Hiver-Wavateh tuimattous (Lop of Cretaceoun), which
base L8 duelined ad the stratigraphle equivalent ot
the Dual Inductlon Log deptha of 10,720 tewt 1o tha
Shell, Ute 1-18b) well lovated lu the Shhele ot
Scetion 18, Tuwashlp 2 Suuth, Kange 9 Wesl, U.S.HM.,
and 16,970 1cet ta the Shell, Miotherson -1lns
well lucated fo the Witk ot Lectiun 41, Townuidp
2 Soulh, Hauge & Hest, U.u.H.

(L)  The lands koven aoa belleved to be suderiain Ly Lhe
cowmon source of sapply frum which oil, gus and
assoclated bydrucatbons can be produced from the

spuced lnterval of the Greew River-Wasaech fuiwat tons

2.
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{n Duchesne Cuuuty, Utah, us huretnabove Jui tueld
in puraegraph 4(¢), lonclude the folluwing duscitved
lands, which ifnclude the ldandy described tn eald

Conuolidated Causesa No. 139-3 and No. 139-4, und

Cause No, 139-5, to wit:

Towuship 1 Souih, Range 3 West, U.S. M,
sections 3 LhLuugh 100 all
Sectious 15 through 22: Al

Sectiona 27 Lhirwugh 343 All

Towuship 1 South, Range & West, U.S. H//
Seéctions 1 through 36: A1l

Tawoship 1 Suuth, Range 5 Wes

Sectious 10 through 17: ALl
Scctivng 20 through Do

Township 1 Soutn, Renge 6 Hese, U5,
Sectivas 25 wnd Ju: All
Sections 35 and 36: All

'I‘uun:\lﬁ 2 South, Range 3 Wasr, U.5.M
Sectiuns 3 through 8: All
Sections 17 through 20: All
Sectionyg 29 through 32: All

Townuhip 2 South, Range 4 Wese, U.S.M.
Sectious 1 through 163 ALl
Township 2 Soutl, KuthL S West, U.S.M.
Sectious 1 Lh(uu‘h 361 ALl e

Township 2 South, Runye o West, U.S.M, -
Sections 1 ¢ r.hrouz,h 6% ALl

Township 2 South, Range 7 West, U.S.M.
Sectiva Jo:  all

Township 3 South, Rapge 3 West, U.5. M.
Sections 5 lhluugh 8: All
Sectlons 17 theough 20:  All
Scctions 29 thiough 32:  all

Township Sourh, Ranpe & West, U.S.M.
Sectiuns 1 :luaubh Jb. ALl

Towmslilp 3 Suuth, Kange 5 West, U.S.M.

Suctions 1 lhrmubh Jo:

Township 3 South, Runge 6 West, U.SMH. »7
Sections 1 [hnuuhu vy a1l
Sectiuus 11 through 14: All/
Sections 28 thoough 20 All
' Sectiony 3% dud Jb: all /

Towoship 3 South, Range 7 West, U.5.M,
Secticn 1: ALl

Townslitp & South, Rapye 3 West, U.5.M.
Sectlons 5 and b ALl

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



Township & South, Ruupe 4 Wesc, U
Sections 1 through 6: A1l

Tuwnship 4 Sauth, Range 5 West, U.S.M.
Sectivuad 1 cthruugh 65 All

Township 4 South, Range 6 West, U.S.M.
Sections 1 and 2: All

5. Oue well on 2 goveramenial secclon cunsletllng of 640 uerey, avre
ur less, will efficfently and coopomicaily diarn the recuverable vl gas
and wssoclated hydrocarbons frum the aforesald cownon source ol supply uader—
lying the lands described 1in paragraph 4(b) above, and that a governmental
wection drilling unlt 18 not larger than the waaflmum arva that cun Lo
etficiently und ‘:cor;omxcully dialned by une well,

. The Urders etitered {n Consolidated Cauace No. 1o89~) sud e, L349-4,
daind Lause Hu, 139-5 pruvide thut the permitted woll for cacdi defliing ualt
sliall be located dn the guoter ol the NER ot the guvernmental section compilsing
such duldling unit with o toleraace of b0 tect in auy Javvetion; pruvided
that an exceptiva to said tolesance way be grauted without o heasring where a
topugrapiiical excepticn is deewvd necessary, Such provistosns in seld polor
orders ul:uuld cuntinue to apply provided further that exceptivas to such
permitied well lucation snd tolerduce allowance whould be allowed where necded
for wells presently drilling ov producing oil, gas and assoclared hydrocarbons
from the common source of supply fa the Altamunt Area.

7. Auy and all Orders of che Board heretofore promulgated cuururﬂlns
the Altamont Area, Duchesine County, Urtuh, which are inconsistenc with the
Order herelaufter vet forth should be vacated upon the eftcective date of

thls Order.

GRDER
> IT 1S THEKLFURE QRUDLILD:
\} L'\ A. Thut 640 acre drliltng unles be und the sawe wre hewiby eutabl buied
‘\\ L komprlsing each govelnmental sectlon, or guveseental lois curtvapondlog the stu,
05 OA for the Juvelopuent and productiva of oil, gus and assuctlated hydrocsrbona

\\_L}\ J,\O‘ frow the interval described {n pavagraph 4{d) sbove, underlylng the lands
\0
\ u> \g Ju::c.r)ba.d in patagraph 4(b) above,
u"
B. That no wocte than one well ahisll be drilled on aay wulh unlc far

Q the production of oll, gus and assoclated hydrucarbond from the couwsun @outee

ot supply, and that the perwitis=d well lor wach drilling uatt shall be fucatsd
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1a the center of the NEY of the govechmental sectlon cowpttsiog such unde,
wicth & tolerance of €00 feet in any directiva; provided that un caccptioa

Lo bald tuletance way be grunted sdidnletratively without g heattog where

s topographical exception 1s devmed necessary; and provided that cceptions

to the perwitted well location and tolersnce allowance sre hercby sllowed
where needed fur all wells presently drilling or producing ail, gas and
assocluted hydrocarbune frum (he comwon source vf supply fu the Altamont Atea,
und such exception wells wvhall be the perwitted wulis tor the dvilling untts
on which they are locatued,

C. That any and dll ucders of the Board bheretufore pooulgated
which «re loconalstent with this order ere hereby vacated.

D.  That this Order 1s a tewpuraiy ocder and the Board, ou fLs uwa
wotion, or any intereuiced purty way file an gapplication vequestlug o hesi biug
le prewtinl uuw uviduncé‘c;vuxing the matters set forth hereln.

E. That the Bourd retalns continulng jurtisdiccion uf all watteras

.covered by this Order and purtlcularly retafns continuing jurisdicttiouu Lo
wake further orderuw as appropriate and authorized by stutute and spplicable
ruegulations,

ENTERLD AND EFFECTLVE 'ThlS 20th day of Septenber, lyli.

BOAKRD Ot OlL ANL CAu CGHSEHVATLON
QF ‘theE STAlL OF Ulal

Delbert M. Lcauper, Jr. 4 yh i{fi_) .

- b Va
e

- A 1.0 A ‘

Al T

Cliurles R, Huadersou

-y

Rovert R. Hotman

et/

}
,_m:tzz.LT
Evart J. Jensy AA-—(
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W No. 4

BEFORE THE BOAKD G OLL, GAS AND MINING,
DEPARKTMENT OF NatUAL IESOURCES

IN AND tOR THE STATE OF UTAH

IN THE MATTER OF THE APPLICATION )

OF 5. . BENNION FOR AN GHRUER )
POOLING INTEKESTS IN TUE DRIL- ) AMENDED AVPLICATION
LING UNTIT COMPRISED OF StCTLON L,)
TOWNSHIE 2 SO0 OF RANGE 5 Wiu'r,) Cause o, Liv-113
UINTAHN SPECTIAL MERIDLAN, DUCHESNE)
COUNTY, UTAL. )

)

Pursuant to Section 40-6-6(f) Utah Coudu aunutatced
(1953), us amended, §. H. Benuion, by and through hils uctorney
herchy applies to the Board ol Oud, Gas and Hindlog ol Lhe
Department of Natufal Resourcen obf Lhe State of Utah Lor an
order pooling the Bennion propuerty ianterests in the drilliag
unit comprised of Scetion 1, Towanship 2 South of Range % west,
Uintah Special Meridian, Duchesae County, Utuh, with the
interest of Shell 0il Cumpany and any othur property laterost
applying to the arca seferred to above. Furthermore, applicant
hereby applies to the Bourd of Oil, Gus and Mianinyg for an
order compelling the operators of the Shell Well 1-185 to
distribute to Mr, Bennion his proportiosate share of production
of crude cil and natural gases previously produced from sald
well and to pay Mr. Dennlon his cost-froee 1/8 tand owned's
royalty pursuant to Sccetion 40-6-6 (k) Utah Cude Aunotated
(1953), as amended. Furtnermore, applicant moves that the
Board compel sShell to operate the well 1ln the RoOst erliicicol
manner possible te gain the highest possible level of producs
tion with the least amount of waste. In support of this
Anended Application applicant respectfully alieges and showss

1. S. H. Bennion is an iodsvidual Wwho resides o
the State of Idaho.

2. Applicant 15 a tractional mincral interust
owner in a portion of the drilling righty found within che
secetion described above; spucibically a - 2598 mincral Lutervst

owner 1o NEY% SWh und diwh Sy of the atoresaid Section L. By

APPENDIX # 2
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order entered June 24, 1971 1n Cuuse No. 139-3 as awmcaded by
order entered September 20, 1972 in Cause No. 13Y-@, the Board,
in addition to other matters Ordurcdblhcréln, established
deilling units comprising each governmental scction for the
production of oil, gas and associated hydrocarbons tor lands
.comprxsing Section 1, Towuship 2 Scuth of Range 5 west, Uintah
Sbcciul Meridian, Duchusne County, Utah.

3. Section 1, "Township 2 South or Kange o Wost,
Duchesne County, has becn vutabbished ao a Jdoilling unit by
ordurs cntered by the board in said Causes 13Y-3 aond Liv-d.

Said drilling unit colisists OfF tWwo OF Lule Sepdaratuly owned
tracts and there afe svparately Gwied anterests lu all 6r part
of such drilling unit. Under the orders describoed above only
one well is permitted to produce 0il and gas ac any time from
the lands located withia such drilling uait. Shell has drilled
well number 1-185 10 Section 1.

d. Pursuaht tO 4 cumunitization agreement dated
6/12/73;, Shell asked Beunnion O Julih un o wolkluyg inteicat
operator in an agrecwent for the development of che unlt,  Coertain
parts of the agreement are not acceptable to Mr., Bennion and Mr.
Bennion has refused to adopt or ratify the communitizacion ayree-
munt.  Applicunt has determined from the recovds on Lile walh
the Board that no communiticalbion agrecient has becn filed
covering the entire arca.

5. In spite of applicant's retfusal Lo sign the
communitization agreement and become a WwOrking intucest operator
in the aforesaid well with Shell, the application submittea
by Shell Oil Company for drilling the well located 1a Section L
included Mr. Bennion's name o the space mafked “hHane ol opera-
tor"

6. Mr. Beonion has no objection of this procedury
since Mr. Beanion is willing and avle to pav his proporitionate
shiare Of the cost of productivi in bringing Lo the well and has

tendered to Shell swus constitucing hls propostiocinate share of
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the cost. However, Mr. Bennion has Lucu unable, €0 his Satisa-
tuction, to accurately and meaningfully inspect the Locks abd
records of Shell and to receive a proéur accounting of the
drilling cost of said well in order for hlm Lo accurubely
determine his proportionute sharc of thosce couts. Accordlngly,
Mr. Bennion recquests that the Board require Sheil Lo produce
any and all relevant books and records that will establish the
drilling cost for said well in order to determine Mr. Benhnion's
share of the cost of drilling and operacing said well, and tor
Shfll Oil Company to makce o proper accounting thercon.

7. Although Mr. Benuion owns part of the uaderlying
land upon which Shgbl well number 1-1B5 is the unit weil and pro-
ducing, Shell has not made any accounting to Mr. Bennion for
the production, nor has Shell tendered to Mr. Beanion his cost=
free basic landowner's royalty which Shell 1s obligated to pay
pursuant to Section 40-6-6(h), Uctah Code Annotated (1953}, as
amundoed.,

8. Mr. Bennion also desires to take his proportion=-
ate share of the production of suaid well in kiud and requests
that the Doard order Shell to provide Mr. Bennioa with his
production in kind, and to further determine an arcafygement that
is feusible to both partics in this regacd,

9. To protect correlative rights, the Board should
(1) pool Mr. Buennion's intervsts with those of other owners in
the deilling unit comprising of Scection 1, Township & buulh ot
Ranye 5 West, Ulntah Special Meridian, Duchesne County, Utah;
(2) to further determine Mr. Bennlon's proportionate share Of
the cost and production or well number l=-185 and tu order Shell
01l Company to make an accounting thereon; (3) order that he
receive his proportionate shuare of proauction in kind; and
(4) determine Mr, Beanion's 1/8 landowner's royalty anid order
Shiell Gil Company to distribute suid royalty to hilw 1n kiad.

WHEREFORE, applicant respuctliully reguoescs thac

this application and matter be sct tOr heariny at the scheduied
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meeting of the Uctah Boacrd of OLL, Gus and Miniag whiich will
take place on July 25, 197y,

. . 7‘1.,. ) .. ]
DALED thiu _day of June, 1974,

Respecttully submicted,

; (!{\( A
\ ) . )' 1
_____ \ ‘.}'» J/“/‘AP \‘IA'!:
Attorney for 5. H. Bennion
Suite 14, Intrade BulldiLy
1399 South Seventh East

Salt Lahe City, Utah wdlous
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BEFORE THE BOAKRD OF OIL, GAS AND MINING,
DEPARTMENT OF NATURAL RESOURCES

IN AND FOR THE STATE OF UTAH

IN THE MATTER OF THE APPLICATION )
Of S. H., BENNION FOR AN OKDER .
POOLING INTEREST IN THE DRILLING ) INTERIM ORDER
UNL'T COMPRISED QF SECTION 1, )
TOWNSHIP 2 SOUTH OF RANGE 5 WEST,

UINTAH SPECTAL MERIDIAN, DUCHESNE )

)

) Cause No. 139-13
COUNTY, UTAHd | )

)

This cause came on for hearing before the Board of 0il,
Gas and Mining, Department of Natural Resoutces, the State of
Utah, at 10:00 a.m.» On Thursday, July 26, 1979, in the EbExecutive
Conference Room, Heoliday Inn, 1659 West North Tempie, Salt Lahke
City, Utah, pursuant to the Amended Applicacion ol S. H. Bennion
{"Bennion®) and to notice to all intereated parties duly and
regularly given by the Board, to consider forced pooling ot the
uncommitted interest of Bennion in the above-captioned drilling
unit, and other matters as set forth in the Amended Application
and Notice of Hearing.
The following members of the Board were present:
Charles R. Henderson, Chairman
Edward T. Beck
C. Ray Juvelin
. Stecl Mclntyce
John L. Bell
Also present and representing the Division:
Cleoa B, Feight, Director
Thalia R. Busby, Administrative Awssistant

Frank M. Hamnec¢, Chief Petroleum Engineec

APPENDIX # 3
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Michael Minder, Geological Engireer
Denise A. Dragoo, Special Assistant Attocney General
Appearances were made as follows:
S. H. Bennion, for hiwself
Peter Stirba, Counsel for S. H. Beannion
bon Gallion, Counsel for Shell 0il Compuny
Gregory P. Williams, Counsel for Shell 0il Coupany
This cause also came on for hearing before the Board of
0il, Gas and Mining, Departwent of Natural Resoucces, State of
Utah, on October 24, 1979, at the Wildlife Kesocurces Aaditocium,
1596 West Nocrth Temple, Salt Lake City, Utah. The following
members were present®
Charles R. Henderson, Chalirman
John L. Bell
C. Ray Juvelin
E. Sceel McIntyre
Constance X. Lundberg
Edward T. Beck
Also present and representiog the Division:
Cleon B. Feight, Directour
Thalfa R. Buehy, Adminlstrative Assistant
Frank M. Hamner, Chief Petroleum Engineer
Michael Minder, Geological Engineer
Denlse A, Dragow, Special Asslolant Atturncy Senecal
Appearances were made as follows:
S. H. Bennion, for himuelf
Peter Stiitba, Counwcl tor S. H. Bennion
Don Gallion, Counscl Lour Shell 0il Campuny

Gregory P. William., Counsel for Shell 0il Cowpany

[X]
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Counsel for Bennion and counsel for Shell Oll Company
have submitted a written Stipulation whereby they stipulate and
agree to the eatry of an Interim Orderlby the doard.

NOW, THEKREFORE, the Board, having congidered the matters
presented at said hearings and the remarks and the written stipu-

lation of counsel, now maku:s and cnters the following:

FINDIMNGS

1. That due and regular notice of the time, place, and
purpose of said hearingus was given to all intercsted pactivds in
the form and manner and within the time regquiced by law.

2, That the Board hus jurisdictlon over the matters
covered by the Amended Application and all of the parties intec-
ested therein, and has jurisdiction to make and promulgate the
Interim Order herglnaftc: cet forth.

3. That Bennion is the record owner ot an unleased,
undivided one~tourth mineral Llnterest In all oll, gas und miner-
als lccated ia the NEY SWh and Nwh Stk of Section 1, Township 2
South, Range 5 West, Uintah Special Meridian, Duchesne County,
Utah.

4. That by Order in Cause No. 139-3, entered June 24,
1971, as amended by Order in Cause No. 139-8, entered September
20, 1972, the Board established sald Section 1, Township 2 Soulh,
Range 5 West, Uintah Special Meridiun, as a drilling and spacing
unit for the production of uil, yus, and assoclated hydrocarbang
from the spaced interval degcribed in sald orders; that shell OLL
Company has drilled the TEW 1-185 well in said Sectlos 1 which is
producing from said iaterval und 1s the permitted well ftor said

drilling unit.
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5. That Shell is the major working interest owner and
is the sole operator within said drill%qg unit; and that the
interests of Bennion in said drilling unit have not been pooled,

6. That Shell has calculated that Bennion's proportion-
ate share of the net revenue from the production of the subject
well up to 6:00 a.m., Mountain Dayliyht time on July 26, 1979, i
$72,222.41 which consists of the following:

Working Interest Accumulations

Revenue
0il $101,604.46
Gas _3,482.23
Total *° 105,091.09 .
Expenditures _47,203.18
NET $57,887.93
Royalty TInterest Accumulations®
0il $13,872.44
Gas 462.04
Total $14,334.48
Total Accumulations
Working Interest $57,887.93
Royalty Interest 14,334.48
Total $72,222.41

(*Based on a one-eighth cost free royalty, prapurticnately
reduced, ontil payout. Upon payout this royalty merges with and

is included in the working interest.)
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ORDER

IT IS THEREFORE ORDERED BY THE BOARD:

1. That all interests in the drilling unit comprised of
Section 1, Township 2 South, Range S West, Uintah Special Meri-
dian, in the Altamont Field of Duchesne County, Utah, be and the
same are pooled for the development and operation of said drill-
ing unit and for the protection of correlatlve rights, etfective
at 6:00 a.m., Mountain Daylight time, July 26, 1979,

2. That the TEW 1-185 well located in said Section 1 is
the permitted well for said dcilling unit.

3. ‘fhat Bennion is cntitled to receive from Shell
Bennion's proportionate share of production of o0il, gus liquids,
and natural gas in-kind produced from the subject well from and
after 6:00 a.m., Mountain Daylight time, July 26, 1979, upon
payment of Bennion's proportionate share of the monthly operating
expense of said well. Shell will tender Bennion's invoices for
his proportionate share of the wonthly opecating expense in the
saine manner and in the same detail uas if Bennlon had signed the
Operating Agreement in effect for said unit. 1In the event
Bennion fails to pay his proportionate share of the monthly oper- »
ating cu«pense within 15 days of iavoice, Shell shall have a ficst
and preferred lien on Bennion's interest in production and shall
be entitled to withhold the amount of said production in an
amount equal to DBennion's share of the operating expense plus
interest at the prevailing rate unfil such payment is received.
Should such default continue for a period of ninety (90) days
after recesipt of invoice, Shell shall be entitled to retain
Bennian's proportionate share of production to the catent ot
Shell's lien or to tender the production withheld pursuant to

Shell's lien to Bennion and pursue other available legal rewedies.
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4. ‘'That for purposes of this Interim Order and unless
and until the Board shall order otherwise Bennion's interest in
Baid unit shall be deemed to be a 2.940588 interest (% x 80/
678.2).

5. That Shell shall pay to the Division ot 0Oil, Gas, and
Mining the sum of $72,222.41, being Beanion's proportionate share
of the total net revenue of the subject well, as calculated by
Shell, up to 6:00 a.m., Mountain Daylight fime, July 26, 1979,
Pending further order of the Board the Division shall place such
tunds in six-month money market certificates as directed Ly coun-
sel for Bennion and Shell.

6. That t{e-provisions of this Interim Order are without
prejudice to Bennion's claim that his proportionate share in the
subject unit is greater than 2.94u98% or his claim that Shell's
calculation of the net revenue of the subject well is in error.
The Board shall address those claims, as well a3 the claims of
whether DBennlon is entitled to receive any of the well's produc-
tion in-kind prior to 6€:00 a.m., Mountain Daylight time, July 26,
1979, and whether Bennion is entitled to receive iantecest on any
sums the Board determines be is entitled to receive prior to that
date, in its final ordecr in this Cause,

7. That the Board retains jurisdiction uver all matters

covered by this Order and the parties affected theceby.

GATED this Q&  day of :ﬁ;},g ‘xcl{ o, 19d0.

STACE OF UTAH
BOAKD OF OTL, GAS AND MINLNG

Ty e

)
P / ,
EA A P "
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e L LI L =z
Charles R. Hendersun, Challivan ™
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BEFORE THE BOARD OF OIL, GAS AND MINING,
DEPARTMENT OF NATURAL RESOURCES

IN AND FOR THE STATE.OF UTAH

IN THE MATTER OF THE APPLICATION )

OF S. H. BENNION FOH AN ORDER )

POOLING INTEREST IN 'THE DRILLING ) STIPLUATI1ON
UNIT COMPRIGED OF SECTION 1, )

TOWNSHIP 2 SOUTH OF RANGE 5 WEST, ) Cause No. 139-13
UINTAH SPECIAL MERIDIAN, DUCHESNE )

COUNTY, UTAHd )

)

Applicant S. H. Bennion, by and through hia attocney
Peter Sticba, and Shell 0il Company, by and through its attorneys
Gregory P. Williams, Van Cott, Bagley, Cornwall & McCarthy,
hereby stipulate and agree:

1. To the entry of an interim order in the above
entitled cause in the form of the Interim Order attached hereto
as Exhibit A and made a part hereof.

2. That the hearing in this cause scheduled for March
26, 1980, may be continued without date,

il
DATED THIS _/ /' day of March, 1980.

Peter Stlicba
Attorney for S. H. Bennicn

Y. DU -
Grequry P. Williams
Van Cott, Bagley,

Cornwall & McCartny
Attorneys for Shell Gil Company

APPENDIX # &4
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' BEFORE THE BOARD OF OIL, GAS AND MINING,

DEPARTMENT OF NAYURAL RESOUKCES

IN AND FOR THE STATE OF U'YAH

IN THE MATTHR OF THE APPLICATION
OFf S. H. BEHNNION FOR AN ORDER
FOOLING THTEREST IN ‘'HE DRILLING
UNTT COMPKTISED OF SECTION 1,
TOWNSHLIP 2 Soutid OF KAHUGE 5 WEST,
UINTAN SPRECIAL MERIDIAN, DUCHEUNE
COUNTY, UTAH

OKDER

Cuuse No, 139-13

— — N — o — —

This cause came on fur hearing bufore the Boacd ot
0il, Gas and Mining, Department of Matural Resources, the State
of Otah, at 10:00%a&.m., on Thucsday, July 26, 1979, in the
Executive Conference Room, Holiday Inn, 1659 Wect North Tewple,
Salt Lake City, Utah, pursuant to the Amended Application of
S. H. Bennion (®*Bennion®) and to notice to all intercsted par-
ties duly and regularly given by the Board, to consider forced
pooling of the uncommitted interest of Bennion in the above-
capticned drilling unit, and other matters as set forth in the
Amended Application and Notice of Hearing.

The following members of the Board were present:

Charles R. Henderson, Chairman
Edward T. Beck
C. Ray Juvelin
E. Stcele McIntyte
John L. Bell
Also present and represcnting the Diviosion:
Cleon B. Fuight, Dirtectaor
Thalia R, Busby, Adiministrative Acsistant

Frank M, Hauner, Chief Petroleum Engineer

AW ure s OF
VAN COTT, BAGIAY, ColNWALL & MCCARTHY
SUILE Jua 141 G ART PR BUUTH
SALT LARL CIFY, UTAH Sal1L

Eal e A

APPENDIX # 5
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Michuel, Minder, Ceoloylcal Engincer
Denise A. Dragoo, Special Assistant Attorney General
Appearances woere made as fgllows:
S. H, Bennion, for himself
Peter Stirba, Counsel for S. H. Bennion
Don Gallicon, Counzel for Shell 011 Cowpany
Gregocy P. Williams, Counsel ftor Shell 0il Cumpany
This cause also came on for hearing before the Boacd
of 0il, Gas and Mining, Department of Natural Resources, State
ot Ulab, un October 24, 1979, at the Wildlite Resoutces Audi-
torium, 1596 Viest Nocth 'Teaple, Salt Lake Civy, Utah.
The foltdwing Board wembers were presents
Charles R. Henderson, Chairmaa
Joha L. Bell )
C. Ray Juvelin
E. Stecle Mcintyre
Constance K. Lundberg
Edward T. Beck
Also present and reprecenting the Division:
Cleon B. PFueight, Director
fhalia R. Busby, Adwinistrative Assistant
Frank M. lamner, Chief Petroleum Engineer
Michael Minder, Geological Engiuncer
Denise A. Drayon, Special Assistant Attocrney General
hppearances were made as follaows:
S. H. Bennion, foc himself
Peter Stirba, Counsel for S. M. Beanioun
bon Gallion, Counsel lur Shell 0il Cuwpany

Gregory P. Williums, Counsel for Shell 01l Coijany
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This cause aluvo cuame on for heacing Liolorve the Boacd
of 0il, Gus and Mining, Deputtwent of Natural Resourves, State
of Utah, on December 18, 1980, at thé Qildlife Resoarces Audi-
tocium, 1596 West North Tomple, Salt Lake City, Utuah.

The following Board meabers wece pre.cats

John L. Bell, Cu-Chaltman

Charles Menderson

Thadls W. Box

E. Steele Mcintyre

C. Ray Juvelin
Also present and repronenting the Division:

Cleon B."Feight, Directoc

Ron Daniels, Coordinator

Mike Minder, Petroleum Engineer

Paula Frank, Secretary

Denise A, Drugoo, Special Assistant Attoracy Guneral
Appearances were made as follouws:

Peter Sticba, Counzel for S. H, Bunniun

Lowell Kithpalrick, tur Shell 0il Cowpany

Greqgory P. Williame, Counsel for Shell 01l Cuompany

NOW, THEKFORE, the Board, having cousidercd the
watters presented at £ald hearings and the remarks and the
stipulations of counscl, now makes and enters the fullowing:

FLuBINGS
1. “fhat due and regular notice of the tiee, pluce,

and puipose of said hearings wis given to all int ovstead Jar-

ties in the form and manner wnd within the time reguited Ly law,
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2. Thut the Board has jucisdiction over the matters
covered by the Amended Application apd all of the pacties
interested therein, and has jurisdiction (o muke und promulgute
the Order hereinafter set forch,

3. That Bennion is the record wwner of an anleaiand,
undivided onc=fourth mineral dnterest in all oil, oo and k-
ecrals located in the NEL SWY and NW% sSK% of Sectivn 1, Towauhip
2 South, Runge 5 West, Uintabh Special Meridian, Duchenne
Cunty, Utah.

4. That by Ordecr in Caute Lo, 139-3, catered June 24,
1971, us awended by Ocder in Coauce Hoo 139 8, entered Scplenber
20, 1972, the Bodrd cutubliohed said Section 1, fowaship 2
South, Range 5 West, Unituh Special Meridian, aus a drilling and
spacing unit for the producticn of oil, gas, and aucociated
hydrocarbons from the gpaced interval descrited in said ordecs;
that Shell Gil Company has drilled the TEW 1-1B85 well in gaid
Section 1 which is producing from sgaid interval and is the per-
mitted well for said drilling unic.

S. That caid Scetion 1, Townsghip 2 South, Ranye S
West, Uintuh Special Meridian, contains 678.2 acres; and that
Bunnion’s interest in caid drilling and cpacing unit is a
2.94698% interest.

f. That fhell is the major working iaterczt owner and
is the sole operator within vaid Jdeilling unlc; snd that Shell
is willing to let Bennion share in the procecdas wl proudaction
ot said unit from tirst jpodactian,

7. That pursuant to the board's Taterim Ocder in th;
cause dated Match 26, 1980, ail interests in the Jdeilling uait

cowprised of Scetion 1, Townthip 2 South, kKange S Viewt, Uintah
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Cpeclal Meridian, in the Altumount Field of Duchenne County,
Utah, were pooled for the developiwent and opuration of waid
drilling unit and for the protuctioh.of corvelative rights,
ebfective at 6:00 a.m., Mountain Duylight time, July 26, 1379,
B,  That Benniun's propoclionate share of the net cev-
enue from the production of the subject well uwp to G:00 a.m.,
Mountain Daylight time on July 26, 1979, i3 $72,:22.4Y uhivh
consists of the following:
Working Tnterest Accumulations

Revenue

oil $101,608.86
Cas  »*» ~_3,482.23
Totul 105,091.09
Cxpenditures _47,203.18
NET R $57,8487.93

Royaliy Interest Accumulations?®

0il $13,872.44
Gas __462.04
Total $14,334.48

Total Accumulations

Working Interust $57,687.93
Royalty Intecest 14,334.48
Total $72,222.41

{(*Lazed on a one-elghith cost f;ca reyaltby, proportionately te-
duced, until payout. Upon payout this royalty kerges with and
is included in the working intercest.)

9. ‘fhat purzuant to the board's Iaterim Ocdor in thea
Cauce dated March 26, 1980, Shell paid the Livision ot Gil, Gus,

and Mining the sum of $72,222.41 which sum was placed in o
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six-month money market coctilicate as dicected Ly counsel for

Bennion and Shell; that the uriginal certificate carned intec-
est in the amount of $3,917.69; and that the acriginal sum and

interest were invested in a new certificate which bears inter-
vet at the rate of 13.519% und will mature on May 6, 1981,

10.  That Bennion has conductued an awiit ol Shell’s
records relating to the subject well at Shell's offices in
Houston, Texas, and has submitted a veport relaling to such
audit to the Board.

11. That it is the practice of the industry to con-
duct an audit of an operator's records at the office whera the
‘eperator maintai;; such records; and that there are stundard

accounting proccdures in the industry relating to such audits.

1T IS THEREFORE OKRDERED BY THE BO&RD:

1. Thut all intercsts in the Jdrilling unit coupriced
of Section 1, Township 2 South, Range 5 West, Uintsh Special
Meridian, in the Altawunt Field of Ducliesne County, Utah, be aad
the same are pooled for the duvelopuent and operatiun of said
drilling unit and for the protection of cAcrclative riyhts,
effective at 6:00 a.m,, Mouatain Daylight time, July 26, 1979.

2. That the TiEW 1-185 well located in nald Section 1
is the permitted well for caid drilling unit. ’

3. That Bennion is entitled to recuive frow Shell
Bennion®s proportionste share of productioa of 011, gas lig-
uids, and natural gus in-kind produced fcom the subject well‘

trom and aftec 6:00 a.m., Mountain Duylighe time, July 26, 1979,

upon payment of Bennion's proportionate share of the wonthly
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Cierating vapease Of sard well; that Shell will tundot b noion
thvioices fur hid proportionate shere of the munthly Gperating
eXpense in the same manner ond in Lhe same detail as if bennlon
hud signed the Operating Agyreument in effect for said unit;

Lhat in the cvent Gennion fails to pay his proportionate whae

uf the wmonthly aperating wypoteie within 15 daysn ool bovoiee,

Shell shall have a first and preferned Tien oo Bonion's tibe -
sl oln production and shall be culitled to withhold (he wmount
of said production in an wmount cqual to Bunpion's thate ol Lie
Gpurating expense plue interest ot the prevailing rute unirl
Luvh pagiscit e rcecived; uad thal should Loch delaanlt und g
fur a period of ninety (90) Jays wfter receipt ol nvoice, Shall
“hall be unLLtlui §o retein Bennion's propoctionate share of
production to the extent of Shell's lien or to tender thu pEo-
duction withheld pursuant to Shell's ]iuq Lo Bennion und pavsue
wlher avarluable legal remedics.,

4. That Bennion's inturest in said drilling unit is a
2.94898% intcrest.

S. That Beanion is not entitled to share in production
occurring prior to 6:00 a.m., Mountain Baylight tiwe on July 26,
1979, in-kind but is entitlcd to share in the proceeds of such
production; that the wwount to wnich Bennion is entitled with
respect to production occurcing prioc Lo 6:00 a.m., Mountain
Duylight time oa July 26, 1979, is $72,222.41; aund that the bourcd
shall transfer ownersbip of the noney marhet cerviiicate parchascd
purzuant to the tntecim Guder duted Macch 20, 1560, 1o bonnion. b
additien, Chell shall pay dehnion the sum of $2,504.00, vepruucntc- |
ing interest at & purcent pol ohium on bBeanien's statutucy (oyeley
sterest fov the poottd oo Lo ol prodnctaon ubta b the purchivag
Gt the original ooy swathet certilicale.

€. That any further sudit of Shell's tcecords relatiig

to thiz subject drilling unit wbich bennlon wishes to cunduct
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shall be performed at Bunnion's expense at the location at which
such recocds are kept; and that any such audit chall be coa-
dueted pursuant to the accounting proccdures of the industry.

e i ;
DATED this %7 day of _Iheit

S

, 1lubl,

STATE OF WrAall
BOUAKD UF OiL, GAH AND MINING

. . - . ! t
Charles R. Henderson, Chaigman

Edward T, beck

John L. Bell

Paadis W bux

[P . i

E. Steéle Mofntyre o

S AR Qe

Norman s Tt

Margaret biad
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") NO. 9

BEFORE Tilk BOARD OF OIL, GAS, AND MINLiiu
DEPARTMENT OF NATURAL RESOURCES
in and for the STATE OF UTAH

IN THE MATTER OF THE APPLICATION
OF STEPHEN V. AND MARVEL MALNAR
FOR AN ORDER POULING INTERESTS [N

)

)

) OHKDER
THE ©40-ACRE DRILLING UNLT COMPRISED )

)

)

)

OF SECTION 36, TOWNSI[P I NORIM, CAUSE NO. 131-20

RANGE 2 WEST, USM, DUCHESNE COUNTY,
UTAH.

This cause came on for further hearing before the Board of 0il, Gas,
and Mining, Department of Natural Resources, State of Utah, at 10:00 a.w.,
on Wediesday, September 17, 1975, in the Exccutive Conferunce Room, Holiday
Inn, 1659 West North Temple, Salt Lake City, Utah, pursuant to the Order
of the Board dated June 11,%1975.
The following members of the Board were present:
Guy N. Cardon, Chuicman,
Jumes ¥, Cuwley, bsg.
Charles R. Hendzrson
llyrum L. Lee
Robert Norman was noted as being ubsent. Also present wore:
Cleon B. Feight, Director
Division of 0Qil, Gas, and Mianing
Patrick L. Driscoll, Chief Petroleum Engincer
Division of Qil, Cas, and Miniog
Ronald W. Daniels, Coordisator of Mined Land Develupment
Division of 0il, Gas, and Mining
Ed T. Guynn, District Engineer
United States Geologicul Survey
Argunents were made in support of the respective positions by
Earl Dillwman, Attorney for Applicants, and W.M. Balkovatz, Statt Attoriey lur

Chevron Qil, Denver, Colorado. bdir. Ted R. Ashmore testified on Lehalt of
Chevroa 01l Cowpany.
FIMDINGS uF FACT

The Buard fiads in this mutter as follows:

1. Thut this supplemental hearing is o continuation of the hearing
held on June 11, 1975, pursuant to potlce of the tiwe, place and purpose ot
the heartug to all interested parties in the form and sanner and within the
time requited by law,

2. That the Bourd has retained jurindiction wver the matlc: civered
Ly said application and 41l paviies interested therewn, snd has jeriudict i
to make and promulgate this Supplemcntal Order hereinarter et torth.

3. ihat the parties have complicd with the Order ol the Board Jduied

APPENDIX # 6

[UPOPERPEE
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June 11, 1975, with respect to the exchange of information and memoranda
regarding cost, production and reasons for disagreement on remaining issues.
4. The parties have mutually agreed thai the total cost of Jdrilling

the Ute Allottee #1-3622 well is:

Tangible Drilling Costs §331,250.88

Intangible Drilling Costs 909,490, 68

Total Drilling Costs $1,240,747.56

That operating expense (as of May 31, 1975) is 42,056.12
Total Orilling and Qperating Costs $1,282,803.08

The purtivs have also mutually wgreed that Applicants' share of
production is a 6.237548 interest in the subject drilling unit, bused on
40.075 mineral acres 1n a 642,48 acre drilling and spacing unit.  Applicant’s
share of the above drilliqg\and operating costs therefore calculates to
$80,015.50. Recoupment by Chevron of Applicant's share or drilling and
operating casts will be from 7/8ths of said 6.237548 interest, or 5.4578545,
and Applicants will receive 1/8th of said figure as cost free royalty, or
L7796935%.

5. Applicunts have acceptod Chevron's tabulatiun of 01l und gus

production and sales thereof from date of first production through May, 1975,

ta wit:
0il Prod. 01l suld 0il Sales Gas Prod. Cas Sales
Mcnth (bbls) (bbls) (3) {mct) ($)
December, 1974 13,182.52 11,751.59 114,342.97 0 ']
January, 1975 10,356.92 10,511.58 102,277 .07 4723 0
February, 1975 9,261.481 7,737.30 75,243.93 6354 0
Match, 1975 9,478,906 10,991 .05 106,948, 74 4340 721,83
April, 1975 5,764.96 6,381.67 62,093.65 5006 1,492.44
Muy, 1975 7,110.31 6,455.07 62,807.83 5945 1,109 848
Totals: 55,559.48 53,828.86 §23,754.79 29,034 3,324,409

Based on the asbove figures, Applicant's shuace of 01l s0ld through May, 1375, culcu-
lutes to 3,357.00 bols. of which 7/8ths, or 2,937.90 bbls , 15 tu be credited

toward Applicants' share of drilling and operating expenses:

Applicants® share of Total drilling and operating eapenses: $80,U15.5u
Credits: 2,437.90 bbls x 9.73 = 28,5d45.77
3,324.19 gus sales
X .05457d545 = 1581.43
Total Credit: 28,767 1y
Balance: o1, 240,50

‘The valua of Applicants' roydlty uil sold through May, 1975, culiulates to

419.70 bbls which, if valued at the $9.73/bbl price said oil was suld by Chevrom,
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<3

calculates to §4,083.68, and the royalty value of gas sold is §3,324.1y
x .007796935 equals $25.92, for a total of 34,109.60, due Applicants® by
Chevron 01l Cowmpany, free of custs, loss tuaus.

6. That the sole remaining issues unresolved between the Applicants
and Chevron 0il, as Operator of the Chevron Ute Allottee #1-3612 well, left to
be decided by this Board pursuant to its Order of June 11, 1975, are:

a) The issue of whether the parties should pay interest upon
agounts owed to one another, it having been mutually agreed that in such =vuﬁt
eight percent (8%) per annum simple interest is a reasonable rate;

b) The issue of whether the Applicants shoubd hu tequited Lo
pay to the Uperator a storage fee for Applicants' share of oil produced sud
taken in kind but stored Qr‘the premises until removed and, if so, tﬂc

reasonable fee for such storage.

O D ER

IT 1S THEKLFORE ORDERED BY THE BOARD THAT:

1. Interest, at the rate of eight percent (8%) pur annum simple
interest, is a 'reasonable cost” of Jdrilling the subject well, within the
meaning of Section 40-6-6(g), Utah Code Ananotated (1953 edition, as ameaded).

In calvulating the amount of iuterest due by Applicants, Operatos
may charge interest on Applicant's share of costs from the date each such cost
was actually paid until production was achicved; thereafter Cheveon, as Operator
of the subject well, is authorized to tuke Applicunts' share of all wmonthly
casts of drilling and operating, subtract the value of 7/8ths of the Applicants’
share in production, and charge said interest rate on the balance. Chevron is
fucther ordered to puy interest at the same rate on Applicancts' i/8th share
from the date of first production, until the full cash value of previously
withheld production has been paid to the Applicants.

2. As working interest owners charged with the procata cost of
constructiui of the tank battery system, Applicants will have available tor uase
at no charge their allocatsble voluwne witliun said tunk system.  dhould Applicunts
exceed this volume, Applicants will be charged 1y per burrcl per duy sbuve his
allocatable share. When sawd volume reachics 200 barrels, operator will give
Applicunt written notice, by certiricd madl, pusiage prepaid, that the volume
attributable to his intecest hus reached 200 barrels. Five days after the

post-mutk dute, Applicant will be charged 10¢ per barvel per Juy, tee bl ol
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—de

remalning in the tunk battery in excess of his allocatable shure. 7This
rate shall continue in effect for 30 days atter which time, the charge
will be increased to 25¢ per burrel per day, t'or' all such uil.

3. This Board retains continuing jurisdiction in this Cause fur
the purpose of resolving any further issues or matters deriving Frow the
Urder of Juae 1L, 1975, or this Supplewmental Order.

DATED this 17th day of September, 197S.

BOARD OF OIL, GAS, AND MI#ING
STATE OF UTAH
A

,.
N

NS i
R 4 K T

Gyy N. Cardoun, Chairwmai

. -

| K é»n—v\%\

YT O Cowlgy =

Charles R. Henderson

e s S

Hyruw L. I;ca
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- NoO. lo

BEFORE 'PHE BOARD OF OIL, GAS, AND MINING
DEPARTMENT OF NATURAL RESGURCES

IN AND FOR 'THE STATE OF UTAH

IN THE MATTER OF THE INTERESTS :
OF DALE E. AMMSTRONG AND JO ANN
R. ARMSTHRONG IN THE LOWER GREEN : O RDER

RIVER AND WASAYCH POIMATIONS
UNDERLY ING THE 640 ACRE DRILLING :

UNIT COMPRISING SEC. 24, T. 3 8., CAUSE NO. 140-8
R. 7 w., U.S.M., DUCHESNE CCUNTY, :
UTAN

This cause was duly considoered by the Board ot 0Oil, Gas,
and Mining, Department 2f Natural Resources of the State of Utanh at
its regular meeting hé&d on Wednesday, September 17, and Novembec
19, 1975, at che Executive Conlerence Room of the Holiday Ion, laSsy
West Morch Tenple, Salt Lake City, Utal, pursuant to scipulations
and briefs submitted by Sheridan L. McGarry, Esyg., on behalf of
Koch Industries, Inc., and Steven H. Gunn, Esy., of the fim of
Ray, Quinney & Nebeker, on behalt of Dale E. Armstrong and Jo Ann
R. Armstrong.

The follaowing members of the board were present:

Guy N. Cardon, Chalrman
James P. Cowley, Lsq.
Charles R. lenderson
Hyrum L. Leeo

Robert Norman

“OW THEREFORE, having considered its records in this matter
and stipulations and briefs of counsel, and the Board beiny fully
advised in the premises dves now make, adopt and find the fallowing:

1. That on August 27, 1962, Geneal Jensen, as owher,
exccuted an 0il and yas lease having a l0-year poamary term 1o
favor of William R. Denver covering her undivided 25006/27000

witerest in the following described landy situated in Duchesoe

County, State of Utah:

APPENDIX # 7
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TOWNSHIP 3 SQUTH, RANGE™7 WEST, U.S.M.

e . ¢ o -

Sgction ;J;——«i%iﬂkf?‘
. . s .

A,

o s
Section 24: N}/2Nl/2
-
2. That on Auygust 14, 1970, Dale E. Armstiouy and JO Ann
R. Armstrong, hereinafter called the Armstrongs or the Applicants,
acqyuirred the mineral interest of the above named lessor. On August
19, 1970, the Doard of 0il and Gas Conservation established a 640
acre drilling and spacing unit for all of Sectioa 24 in Township
3 South, Range 7 West, U.S.M., thereby including a portion of sard
leased lands within said unit.
3. That subsequently, Mountain Fuel Supply Company
succeeded Mr. Denver as‘;he lessee and completed Sink Draw #2 Well,
Section 24, Township 3 South, Range 7 West, U.S.M., on November 30,

-t e e A O e 8

1972, on said spacing unit, but nout on the lands leased as afore-

said, in which the Applicants obtained an undivided mineral inturest.

4. That from January to September 1973, the well wan shut
in because of downhole mechanical problems. Applicants gave notice
of termination of said lease pursuant to Section L6 ot the same,
which pravision allougd the lessor to terminate i1f a well was not
producing for a period of more than slxty days after espiration of
the primary term. The Armstrongs gave notice of the termination
prior to Koch's assumption of Mountalin Puel's interest.

5. That upon acquiring Mountain Puel's interest, Koch

in the unit, waiving their right to terminate the lease under the
abcve mentioned provision. Koch thereupon rehabilitated the well
without all interests providing periission and resuned production.
It is further demanded of the Arwmstronygs that they pay thelr propor-
tionate share of the drilling costs incurred after the loedse was
terminated, as well as those of its predecessors, Mountain Fuel,
incurred by the latter betore expiration of the lcase.

6. That the Armstrongs have agresd LO pay thelr shaia
of the drilling costs incurred after the leusSe was terminated, but
have retused to pay for any porrtion of the costs incurred by Mountain

Fuel while the lease was 1n existence.

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.



7. That under date of November 22, 1973, thu Armstronys
executed a Communitization Agreement communitizing their interest
in Sec. 24. e

8. That under date of May 15, 1975, the Armstrongs, by
and throuyh their attorney of record, petitioned the Board to detoc-
mine their proportionate share of the drilling and ruworking costs
of said well and to determine whether or not they were only liable
tor thelr propoctionate share of the costs incurred after said
lease terminated. Due and regular notice of the time and place of
hearing on said petition was given by the Board tu all interested
parties. At sald hearing duly held on June 11, 1975, Koch filed its
petition with the Board to pool the interest of the Armstrongs in
said Sec. 24 and servéa copies thereof upon the Armstrongs® attorney.
At the conclusion of aryuments, the Armstrongs' attorney voluntarily
stipulated before the Board to the pooling of the Armscrongs' interest
in Sec. 24. Pursuant to said stipulation, unhder date ot June 11, 1975
the Board eatered its ocder pooling the interest of the Acmstrongs
in the Lower Green River and Wasatch formations for the development
and operation of the 640 acre drilling unit ccmprising said Sec. 24
in order to protect correlative rights.

9. fThat Section 40-6-6(f) of the Utah Code Annotated,
1953, as amended, authorized the Board to enter a pooling order when
two or more separately owned tracts are embraced within a drilling
unit, or when there are separately owned interests in all or part of
a drilling unit in the absence of voluntary gooling.

10. That by the Board's Order in Cause No. 14U-1 entered
August 19, 1970, and made permanent in Cause No. 140-6 entered
August 16, 1971, all of Sec. 24, and other lands, wese delineated
as beiny within the Cedar Rim Area, and having a common source ot
supply of oil and gas. The sald orders established 640 acres as
the proper spacing for the Lower Green River and Wasdatch Pormations
underlying the 640 acre drilling unit comprising sald Sec. 24.

1l. ‘rhat Koch 18 the operator of tlie entire working
interest within the Lower Green River and Wasatch Formaﬁxons undes-

lying the 640 acre drilling unit cowprising Sec, 24, excepl tor the
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Armscrongs, which interest is an unleased interest.

12. Under date of July 14, 1975, the attorneys of record
for XKoch and the Armstrongs filed with th; Board a stipulation as
to the following costs:

A. That the drilling and operating costs, including
a4 ruvasonable charge for storage and handling, incucrred by Moustaln
Fuel Supply Company was $747,810.65.

8. That during the time Mountain lFuel was cperator
of said well, Mountain Fuel recovered a total of $153,945.71 frow
its share of production ot said well.

C. That during the time Koch was operator of said
well, to June 1, 1975, yKbch's operating costs incurred werse
$131,535.11, and that a reasonable charge for storagye and handling
incurred during said period was $6,600.49.

13. That by letter dated November 4, 1975, the attorney
cf record for Koch Industries, Inc., informed the doard, at their
request, that Koch had placed an arbitrary salvage value of
$74,600.00 on the Sink Draw #2 Well in their sealed bid cto Muuntaun
Fuel Supply Company, which bid was accepted.

14. That the Board has jurisdiction over the wmatter covered
by this Order and all of the parties interested therein, and has
juriadiccion to muke and promulygyate the Order hereinaftur set tortn.,

15. That Section 40-6-6(y) of the Utah Code Annutatued,
1953, as amended, is the yoverniny statute governing the rights of
the respective parties in chis matter.

ls. Thai "a working interest”, as that phrase is under-
stood and used in the o1l and gaus 1ndustry, Means the miucral owuer-
ship which is involved with the costs of drilling, campleting, equip-
ping and producing a well, in contrast to the "free” royalty mineral
interest.

The phrase "royalty interest® is also understood and used
in the o0il and gas industry to mean a property interest creatud
by an 0il and gas lease, Or 1n soime Caseus by a deed, which entitles
the owner therecf to a specitied shacre of the peoduction, if and when

thece 1s production, free of any of the costs of production.
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17. That the pertinent Utah statutes do not usc¢ the
phrases "working interest owner" and "royalty owner®, bhut in lieu
thereof, use a statutorily defined word ";wner“. Under Subsection
(e} of Section 40-6-4, the word “"ownor" as used in the statule means:

. . the person who has the right to drill Lato
and produce . . .

Thus, an owher under the Utah statutes means and includes
both the owner of the working interest, as that term is communly
used, and also the land or mineral owner whose ownership 1s not
subject to a subsisting lease.

18. That prior to the cancellation of thelr lvase the
Armstrongs, by virtue of a contractual agreement, owned a "royalty

*
mineral interest" only in the Sink Draw Well 2, located on the
drilling unit comprising Section 24, Township 3 South, Range 7 Wesut,
U.S.M.

19. That after the termination of said lease, the Armstrongs,
by virtue of the 01l and Gas Conservation Act (Sec. 40-6-1, ct seq.,
UCA, 1953), acquired a "working mineral interest" in the above mentioned
well.

20, That Section 40-6-¢6¢(y) of the above mentioned Act,
which reads as follows:

Each pooling order shall make provision for the

drilling and operation of a well on the drilling

anit, and for the paywent of the reasonablou

actual cost thereof, 1ncluding a redasonable

charge for supervisiuvn and storage facilitles.

As to each owner who retuses to agree upon the

terms tor drilling and operating the well, the

order shall provide for reimbursement £QC his

share of the costs out of, and oniy out cr,

production for the unit representing his

nterest, evxcluding royalty or other interest

not obliygated tu pay any part of the cost

chereof . . .
contemplates a drilling or operating, 1l.2., producing well, theretore,
onceé a well has been abandoned, subsequent working iaterest owners
should not be obligated to pay for the original costs of drilling the
well.

21. That the Sink Draw #2 Well was not producing for a
period of over $ix mouths and that, at the time of the consumation of

the sale of the said well and associated acreage, Mountain Pucl

Supply Company, the seller, and Koch Industries, Inc., the Luyer, due
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to the unknown factors concerning the well, agreed to an estimated
“Salvage Value® of $74,600.00.

22. That at the time the Armstrongs acquired theirr working

tinterest, the Siok Draw #2 Well was technically an abandoned well.
ORDER

IT IS HEREBY ORDERED that the Applicants, Dale E. Armastrong
and Jo Ann R, Armstrong reimburse Koch Industries, Inc., for their
share ot the following:

1. The $74,600.00 salvage value paid tor this well, plus
interest at a rate of 8% per annum from date sale consuwnated.

2. All other expenses incurred or paid by Foch relative
to re-completing or worlk‘lng over the well, plus intercst at a rate
of 8% per annum.

3. All future operating costs, adiminlistrative costs, and
storaye costs.

It is further ordered that the reimbursewent at the Armstrongs’
share of the costs outlined in paragraph 1 and 2, be accomplished in,
and only in the tollowing manper:

1. Koch Industries, Inc., shull retain as its own and for
its own use, all of the production from the Sink Draw Well 22, which
is attraibutable to the interest of the Armstrongs from August 1973,
until the proceeds or value of said retained production shall eqgual
said share of said costs, provided, however, that Koch shall pay to
the Armstrongs the basic landownecs' royalty of one~eighth {1/8) or
twelve and one-half percent (12-1/2%), of the value of production
allocated to their wurking interest,

Entered this /% day of N oo L 197w,

BUAKD OF OTL, GAs, AND MINING
OF TUE STATE GF UTAH

,
/‘ 7 Ciedoos
Guy N. Cardon, Claicman

) ,

S N
Hyowa L. Lee Jawes b, Cowley, Esg. ‘
1
’ )
E. ﬁmﬁ\mb /C{/””/’ QQ'LA . SN
RODer (LIl o Charles k. né‘:ir.-r.,.m - T
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: o' NO. T

LEFURL THE BOARD GF Uik, GAS, AND MINING
DEFAKTMLNT OF NATURAL RLS5OURCES
in und for the STATL UF UTAH.

Iv THE MATTER OF THE APPLICATION OF
S.H. BENNLON FOR AN GRUER POOLING
INTEREST IN THE ORILLING UNITS

)

) OROER
COMPRISED OF SECTIONS 3,4,5,6,8,9, )

)

)

10,15,17, and 19, TONNSUIP 3 SOUFH OF . CAUSE NO. 13v-14

RANGE S WEST, UINTAlI SPECIAL MERLIDIAN,
QUCHESNE COUNTY, U1AM.

THIS CAUSE CAME ON FOR FURTHLR HUARING BLFORE THE BOARD OF OLL, GAS,
AND MIWING, DEPARTMENT OF RATURAL RLSOURCES, STATE OF UTAR, AT 9100 AM.,
ON NOVEMBER 15, 1979, AT FHE ROADWAY INN, 2080 WEST NOKFH TEMPLE, SALT
LAKLE CLUTY, WEANL, HAVING BUEEH CINTINULD FROM OCTOBLEK 24, 1979 Aid JULY 206,
1979, BY ORULK OF THE BOARD.
Appearances for the Board were wade by:
Charles R.‘ Henderson, Chairman
E. Slucl‘c\: Mclntyce, Bourd Member
John L. bell, Board Member
Thadis W. Box, Board Member
Ldwurd 1. beck, Board Memher
Appeatunces for the Uivision were made by:
Cleon B, Foight, Dircotor
Fraik Hamner, Chiet Petroloan bugiocer
Mihe Minder, Geological baglucer
- benise A. bragoo, Spcciu.l Assistant Attorney Geneiul
Appoarances for the parties were wade by:
S.H. Benaion, President, V-1 0il Company
Peter sticba, Attocaey tur S.H. Bennion
Charles Moress, Juint loteseat Nv]:ru:.um‘.lllw,
Gulf Q1 Cowpany
Hugh C. Garnct, Altovney fur Golf Uil Coipuany
Michael swith, Attorncy for buld Ol Conpany
Auruckents abd senofanda 0 potnts and sethurilivs sete presonted n
supporl o the renpective pusilaons Ly M. Stisba, Atloracy tur Appiicant snd
ME. Garucs, Altorney For Respondant Gult Ol Coupany. Mi. Bemidan Testi el
o bohalf of himself. Mr. Horris testifted as 10 accountiay provederes of

Gulf 01l Compuny.  The Buacd atlowed Mr. LSL1TbY to subBml( 3 mwedwindai a1

APPENDIX # 8
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UNDER TH CAUSE 139-18
Page Two

reply to Gulf 0il Cowpany's memdorandum to be submitted no later than
Decewber S, 1979,
FINDINGS OF FACT

I, This supplemental hearing is a continuation of the hcarings
convened on October 24, 1979 and July 26, 1979, all pursuant to proper
notice to all interested parties in the forw, wanner and time prescribed
by the Utah Orl and Gas Conservation Acc.

2. The Board has jurisdiction over the issues af this appiication
and ull parties interested therein, and has jurisdiction to muke the Urder
hercafter set forth.

3. The parties have stipulated to edch wvuit, the unit well, it's

acreage and S.H. Benniom's proportivnate interest thorein u. follows:

ﬂyll Uuuigthiou T. 35., R. SW., U.5 M. Tuterest & Percuiituye
Phillips Ute }-3CS5 Section 3: ALL 2,824 acres . 0L44511

(637.36 wcres, wore or less)

Voda Ute 1-4C5 Section 4: ALL L. 6BB acres  Liilohid
(630,32 ucres, wore or less)

Ute 1-5C5 Section 5: ALL L85 acrus L EL33TD
(636.00 acres, more or less)

David Smith 1-6C5 Section o: ALL 215920 acves (NU3L2E5
(612.48 ucres, more or less)

Albert Smich 1-8C5 Section 8: ALL 3.30184 acres 0053153
(640 ucres, more cr less)

Smith Broadhead 1-9C5 Section 9 ALL 3.06872 acres L0022
(640 acrey, wore or less)

Shrine lospital 1-10CS Section 10: ALL 1,474 acres  AG22147
(640 acres, wore or less)

Rachel Jensen 1-16C5 Section ln:  ALL 208348 dicres (02004544
(640 acres, wmore or less)

Juseph Swith 1-1705 Section 17:  ALL 308532 wores (ULL75E 52
{640 acres, more or lessy

Josephine Voda 1-19C5 Section 19:  ALL 4. 415201 wcves L uo7u87
(6213 ucres, more O luss)

4. The issucs which remain to be resolved by this Osder, a«re:
a) Is applicant entitled to 4 torced pooling order in avcordance =ith
his application?
b} Ts the applicant eititled to receive a propuftivnate Jhdre of
production in hind from each of the subject wells us ut the dete
the units are forced pooled upon payment of a munthly ovperating

cipensal?
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Cnuen am Lauoc 133-18
Page Theee

¢) What are the applicant's rights with respect to luus cluim of 1/8
cost free royalty upon the subjcct‘iell§ and may the applicant
require Gulf Oil to tender said royulty in hind?

d)  What ure the applicant's vights with respect to an awlit und
examination of Gulf Qil Company's records with respecr tu each
individual unit well which is the subject of this applivation?

ANALYSTS

1. With respect to the application tor involuntary pouoling, the Poasd
finds in the first instunce thut it has jurisdiction to consider the requested
order and to make any other response which may be necessury to curry out the
provisions of this Act. gection 40-6-3.3, Utah Code Annotated {1953)

*

Furthermore, the Board rejects the narrow construction of Section 40-6-6(f),
UCA, set forth by Culf 0il Company, which would preclude it from considering
this application in the event that any interest owner in ull or a part of the
drilling units concerned had entered into a voluntary pocling order. Such
4 coastruction would pre-empt the non-consenting interest owner's correlarive
rights and would be contrary to the intent of the 0il and Gus Conservatiun
Act, @8 stuted ot Scerion 40-6-1, UCA, cthat "the corvrelative rights ab all

owners be fully pratected." See¢ Ohio 01l Company v. Indiana, 177 U650 190

(1900); Champlin Ref. Co. v. Corporation Commission, 286 U.S. (1932).

Wil respeci to Sucrian 40-6- 6(f), UCA, ‘he Loaca interprers the phrate
un “ubscence of voluntary pooling' to require an abscence of such arrungements
as between the applicuant und other working interests in the Jdrillsng wuits
cuncerned.  Applying this construction of Section 40-6-6(r), UCA, the bourd
finds that S.H. Bennion's application for forced pooling way be pranted with
cespect 1o all interests excopt the Lavid Smith Ute 1-6uS well upon wiich,
as testimony has shown, Mr. Beanion has signed a COMBUAI Ll ativn wglreement
dated October 1, 1972, (See Gulf Lahabits Nu. 1 osubkitted tur the record on

Huverber 15, 1974).
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ORUER IN CAUSE 139-18
Page Four

2. With respect to applicant's claim under Section 40-6-6(h), UCA, to
his proportionate share of production after péy.out, the Buard is reluctant
to upply it's forced pooling order in uw vetrouctive manner, The applicant
has fuiled to bring the present petition before the Board until woveral
years atfter the drilling units were first initiated concerning his intesesCs.
As demunstrated through tesctimony, applicant had several oppurtunities to
participate in voluntary pooling arrangements on these properties. fFailure
to either petition the Board or take other action at an earlier date has
jeopardized applicant's equitable position in this matter.

Gulf, as the record shows, tendered S.H. Bennion his proporticuate share
of thu costs of th§ progfcrion both in cash and in kind until the applicant
failed to pay monthly operational expenses. Failure to pay such operating
expenses has jeopardized the applicant's legal position to demand his pro-
portionate share under Section 40-6-6(h), UCA, which holds non-consenting
owners liable for the proportional costs of drilling and operatiun.

For these reusons, the bourd {inds that the wpplicant iy entitled to
receive his proportionate share of production trom each of the subject wells
which has “puid out' oply as of the date of the Board's farce pouling order,
forward.

3. With respect to the applicant's rights under Section 40-o-u(h), UCA,
the Board must again first sddress the issue of jurisdiction. The Bvard
rejects the narrow coastruction of Section 40-6-6(h), UCA, prescuted by Gulf
0il Company. Gulf maintains that this becomes viable only upon the riling
of a petivion for relief under the provision, thus precluding the board from
requiring Gulf to pay the applicant a landowners royalty of 1/8 from the Jate
ol tirst productleon from the subject wells., liowever, the Buosard construes
Section 40-6-6(h), UCA, 3s a statutory rendition of the rights ol non-consenting
wulhlng tatercst Owilers.

‘The statute allows the noa-cukseating owher certaln property 1ighty
which Lecowe effzctive when oil is produced upon a drilling unit. While the
petitioner may request the board to enforce those rights, they do nor-llc

docmant until triggered by a petition.
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In construtng Section 4U-6-6(h), UCA, it nas been the praviice of thrs
Board to apply the basic lunduwner's royalty only prior 1o "puy-out” af the
subject well (i.e. during the period in which: the operator is eatitled to
assess the costs uf well dridling, complution, and operation sgainst the non-
consenting owner's share of production).  Upon “pay-out” ol the subject well,
the royalty merges with that of the nmon-coasent tog wwaer's proportiviate
thterest in production,

Theretore, 1 this case, ia that the applicant and Gull Uit Lanigprainy
have stipulated to the ownership interest of S.HL Bennion i the sobject
dreilliog units and an that Gult has in the past tendercd prodintion to the
applicunt Yin-kind", the Boued liads that the applicant 1s catatled tu revcive
a L/8 cost {ree royalty in cashwhich applies retrosctively Frowm the date

*
production commenced st cach of the subject wells uatil the dute ol this
Order, at which time he is catitled to receive such royally in-kind,

4. With respect to the applicant's auditiang rights, the Board finds
that S.4l. Bennion 15 eantitled similar accounting rights as those of ather
interest owners.  As the testimony has shown, 1T ©Is the practive ot the

itidustry that the interest owner cxcrcise his vights to fully aadit and

iwdne operator's recurds at the lucution where the records are bopt wud at
the expense ol The inderest owaer.  Testimony concorning Galt Gel's avcamit tuy
practives revealed no gross deviation From the normu with respect té the
record heeping wi the sabject wellu.  Mr, Bennton testifisd to the rseeapt
ol wunthily statements prepaved by Gull as eeparad by Section 40 6 6(h), UCA,
Therefure, Mr. Bennlon's reguest tur special auditing privileges ta this case
1y denied.

GkiER
1. Thu interests of S.H. Bennzon as stipalated by the partics with

wod

respect to the drilling units cumpresced of Sections 3,4,%,0,4,9,10,

19, CPunnchip 3 souih of Kaage & west, tiatuh special Mesiian, bucbeane

County, Uteh, cacluding the spplicant’s terest sn the buvid Swith Ute 1-uls,
are horeby puoled for the deveiopment and operatzon thervol tur the puotecinik

ol corrcelative rights.
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GRBE U R CAllLE 4

Vage ik

2. The pocling ocder shall apply with.respect to rthe subject ifaterests
from the date of thisz order forward,  Purvsuant Vo sudi ovdor, applhicant s
entitled to receive from Guif 01l Compony his propnrtionute share of pruduction
uf o1, pas liguids sid saturet pas io kind fro cach patd oot usit well tUrom
aid after the eticetive date of this order, upon applicundc’s payment of (he
monthity optiutilig eaponse,  Gul? Gl Company will Loder the appiacant ' neeaoes
fur his propertiveate ahare of the monthly operating expense Ui (he saie ditail
as i be had sipuel the Uit Operator's Agrevmeat i cficect for cavh ruspective
windkt. I the eveat the applicant fails to pay his pr(:par:vx.u.;\(; nare of rhe
monichly expense withia 15 days of inveice, rvespondant shall huve o Nirst and
pretfeceed dlen o applicant's nrecest in productios and snall be catitied Lo
withbold the sacunt of said production ia an wwount cqual te applicant’s

*
operating expense plus interest at the provailing rate until such puyiaeat is
received.  Should sach dofaalt concinue for « period of sinery (90) days after
ceceint of anveice, respondant shall Be cnticlad to retain applicant's pro-
purtivnele share of preductson to the cacent of 1c's lien ar Ta tonder the
peoduaction sithhield Ducswant to 3t's bien to appiicant anl puroae orher
uvas table lepal remedies.

5. Pursuasc (o Section 40 o-Cihy, U,C, A, the appiicant is eatificd T
receive and restundant is ovdercd to temder o /6 cont-fice rayally in cash
whivh applies retroactively from the dute prodaction cosmensed at coch of the
subject wedls wnttl the dute of this arder, or Jdate of par out whichever
1n earbiest, art which time he is entitled o recedve such royaily tu-kiud.

N The dppiivant is catitled To iU th wperafui's records Ceacciiniing
the sadiyect weldy From the Tirer date of production. Such awitt s o G
perfarmed ot the appiicant’s eapinse, i the Tocatisn at whivh Gl Ol
Coapany s records ace kept and pursaant to the accounting provedures o the
1ondustry.

19860,

i bRl thaes Sk day o daaaay

Chavies K. boitersan, Cla uiaa

. Sicsic rclntyee, board Mewbes
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GiiEK U CAUSE 139-18
Pugo Seven

Thadis W. Box, Board Mewber

Edward T. Beck, Board Member
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