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IN THE UTAH COURT OF APPEALS

Trial Court No. 984402025
Appellate Case No. 20001104-CA
Priority Classification ' 15

KENNETH M. HALL,

Appellant,
V.
DEBORA HALL,
Appellee

Appeal from rulings of the Honorable Guy R. Burningham
Judge of the Fourth District Court

BRIEF OF APPELLEE

Appéllee submits the following as his Brief herein:

JURISDICTIONAL AUTHORITY

Appellee concurs with Appellants statement of Jurisdiction.



NATURE OF THE PROCEEDINGS
Appellee concurs with Appellant’s statement of the nature of the proceedings.
ISSUES PRESENTED ON APPEAL AND STANDARD OF REVIEW
Appellant accepts Appellee’s statement of the issues presented to this Court and
the standard of review as stated in Appellant’s Brief.
STATUTORY PROVICIONS
Appellant has correctly referenced the applicable statutory provisions within
Appellant’s Brief.
STATEMENT OF THE CASE
Appellee concurs with Appellants statement of the case as presented within
Appellant’s Brief.
FACTS
Appellee shall also refer to the parties herein as Ken and Debora for ease of
reference. Appellee shall use the same notation as Appellant in referring to pleadings in
the Record, paragraph numbers, and the trial transcript.
The parties do not disagree on the statement of facts until paragraph 14 of said in
Appellant’s Brief. At that point the facts as seen by the parties seriously Statement

diverge.



DISPUTED FACTS

1. The parties did discuss dividing the property prior to the loan.

A. Testimony of Debora at p. 60 lines 1 through 19 of Tp.

B. Defendant’s Exhibit 1 (Plaintiff’s Exhibit’s 4 and 11) containing both
the Trust Deed Note for the loan of March 11, 1993 and the Quitclaim Deed of even date
granting to Ken an interest in the house and one acre but not in the raw land.

2. Appellant claims (paragraph 17, page 6, Appellant’s Brief) there was no written
agreement between the parties wherein Ken agreed to obtain a VA loan in exchange for a
one half interest in only the home and one acre and not in the adjacent forty acres. Again
Appellee references

A. Testimony of Debora at p. 60 lines 1 through 19 of Tp.

B. Defendant’s Exhibit 1 (Plaintiff’s Exhibit’s 4 and 11) containing both
the Trust Deed Note for thé loan of March 11, 1993 and the Quitclaim Deed of even date
granting Ken an interest in the house and one acre but not in the raw land.

ARGUMENT

Pointl. Appellant argues there is no evidence that Ken understood that the forty
acres of undeveloped land would not be part of the marital estate. Appellant further
references the amended findings of fact at paragraph 16 where the trial court found that at
the time of the signing of the V.A. loan documents, the parties discussed the remaining 40

acres with Debora stating that such was to remain her separate property.



Appellant claims the referenced finding is clearly erroneous for lack of any
evidence in support thereof.

Debora testified at Tp. 60 as follows:

Q: Were there conversations after the marriage and before taking out the loan or
about the same time frame?

A: We went in and spoke with Linda Whitehead at First Security Bank, and it was
discussed that the First Security Bank would not loan on raw land.

Q. So you went 1n and that was discussed. Are you saying that you and Ken were
both present?

A: Yes. We were both present.

Q: Were there asny other discussions about --

A: Well, numerous discussions throughout the marriage about it. It was always a
sore spot with Ken, because he had had property at one time and didn’t have it anymore.
At one time he was trying to talk to me into signing over some property, so he could go
down and file a farm plate on his truck, anything to try to keep his name on some of the
property.

Q: But at any time did you ever deed him any interest in what we referred to as the
acreage or the raw--

A: No. He knew exactly how I felt about it.

Additionally, at trial as portion of Defendant’s Exhibit 1 and also as Plaintiff’s



Exhibits 4 and 11 the Court received both the Trust Deed Note of March 11, 1993 and
the Quitclaim Deed of the same date by which Ken received from Debora an interest in
the house and one acre. Had Ken any objection to this arrangement, March 11, 1993
would have been the appropriate time to make objection, since he had control of the
situation due his VA loan entitlement.

The Court was fully justified in finding as it did that the parties at the time of
signing the VA loan had discussed the remaining 40 acres with Debora stating that such
was to remain her separate property. The finding of the trial court was not clearly
erroneous, but fully justified by the totality of testimony and evidence.

Point 2: Appellant asserts all property awarded to Debora in her previous marriage
became marital property during her marriage to Ken when he utilized his V.A. entitlement
to pay for it.

In support of this assertion Appellant references the case of Workman v. Workman,
652 P. 2d 931(Utah) 1982). The present case can readily be differentiated from
Workman due to significant factual differences. In Workman, the wife paid from her own
funds to clear liens against a house purchased by the parties. These funds apparently
included the monies realized by the sale of a home which had been her separate property.
In our present case, Ken expended no financial resources at the time of the financing with
First Security Bank, but rather, used his Veteran’s Benefits. Ken received for this a full

one-half interest in the house and one acre for his pledge of benefits. This constituted a



substantial consideration being paid to Ken. Additionally, unlike Workman, these parties
were not buying a house.

Appellant further references Jackson v. Jackson, 617 P.2d 338, 340,1 (Utah 1980)
for the proposition that the status of property prior to a divorce decree is not binding on

the trial court in making a property distribution. (Quoting)

"The trial court is empowered to make such distributions as are just and equitable,
and may compel such conveyances as are necessary to that end.”

It follows from this very language that the trial court, in seeking equity may also
decline to order conveyance of property, such as it did in the present case.

In further support of the Appellee’s position on this point the Court’s attention is
drawn to the Ruling of Judge Burningham issued February 7, 2000, attached to this Brief,
in which he also differentiates the present case from both Workman and Jackson.

The court properly exercised discretionary power in ruling that no interest in the
raw land would be ordered conveyed to Ken as part of the Divorce Decree.

Point 3. Appellant asserts that equity demands that the property was part of the
marital estate. To support this claim Appellant presents what it refers to as Scenario I and
Scenario II to allegedly show that there was no marital estate equity in the house and one
acre after the making of the VA loan.

Appellant’s Scenario II, the post VA loan scenario, overlooks paragraph 15 of the
amended Findings of Fact in this case. That paragraph reads: "After this loan, the equity

remaining in the house and one acre was approximately $32,000.00, of which one-half

-6-



then beloﬁged to each party as their share of what had then become marital property."
Judge Burningham clearly took into account the contribution of Ken’s VA entitlement as
having a value and found that Ken immediately realized a $16,000.00 gain by the pledge
of his entitlement.

Paragraph 27 of the amended findings of fact and conclusions of law went on to
determine the equity in the propérty at the time of divorce to be $43,000.00, after
deduction of debts owing by both parties and therefore determined Ken had an equity
interest of one half of $43,000.00.

Clearly the trial court took into account all the facts before it in balancing the
equities, and determined that equity required Debora retain the raw land and both Debra
and Ken divide the existing equity in the house and one acre.

CONCLUSION

Based upon the foregoing, Debora uirges

A. that the trial court’s ruling be affirmed,

B. that Ken be awarded no further interest,

C. that she be awarded her attorney’s fees and costs incurred herein.

Respectfully submitted,

0o Wit

Donald W. Winters
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Fourth Judicial Distrint Canrt

of Utah Countv, Ttas: -y
IN THE FOURTH JUDICIAL DISTRICT SQQR A= Framer o

UTAH COUNTY, STATE OF UTAH

~elo

5/8J00 IB__ Deputy

KENNETH M. HALL RULING
Petitioner,
CASE NO. 984402025
VS.
DEBORA HALL DATE: February 7, 2000

Respondent.

JUDGE: GUY R. BURNINGHAM

This matter came before the Court under Rule 4-501 on Petitioner's Motion for
Reconsideration of Memorandum Decision. The court has reviewed the file, considered the
memoranda of counsel, and upon being advised in the premises, now makes the following:

RULING

1. On or about December 20, 1999, the Court entered its Memorandum Decision for
the above-entitled case.

2. On or about January 3, 2000, Petitioner filed a Motion for Reconsideration of
Memorandum Decision with supporting memorandum.

3. Onor about January 14, 2000, Respondent submitted a Response to Petitioner’s
Motion for Reconsideration. |

4. On or about January 28, 2000, Respondent filed a Notice to Submit for Decision.

5. Petitioner cites Workman v. Workman in support of his contention that the entire
40 acre parcel at issue should be considered marital property. The Court in Workman upheld
the trial court’s property division by stating that in “some instances, equity will require that each
party to a divorce recover the separate property he or she brought to the marriage. However, that
rule is'not invariable, and we find no abuse of discretion in the district court’s not applying it in
the circumstances of this case.” 652 P.2d 931 (Utah 1982).

6.  Workman is distinguished from the present case in that there, the wife paid from
her own funds to clear liens against a home purchased by the parties. These funds apparently

included monies realized by the sale of a home which had been her separate property. In our



present case, Petitioner expended no financial resources at the time of the financing with First
Security Bank, but rather, used his Veterans Benefits. Furthermore Petitioner did receive a full
one-half interest in the house and one acre parcel for his pledge of benefits, constituting sufficient
consideration.

7. The language in Workman cannot be properly interpreted to mean that the Court
must vary from the “rule” that each party recover the separate property brought into the marriage.
The Court in Workman makes clear reference to the discretion of the trial court in determining
marital versus separate property. The language in Workman affirms the Court’s broad discretion.

8.  The Court in Workman cited their earlier ruling in Jackson v. Jackson to support

3

the award. The Court in Jackson states, “The trial court iii a Givorce aciion is vested with
plenary power to distribute marital property according to the demands of justice, and it may
consider all relevant factors in the making of such a distribution, including the financial situation
of the parties, the present and expected income, etc.” 617 P.2d 338 (Utah 1980). Jackson
establishes the equitable power of the courts in dividing property.

9.  The above-mentioned cases serve to emphasize the Court’s ability to exercise
discretion in determining property division. In the present case the Court had the discretion to
determine that the vacant land was the separate property of the Respondent.

10.  Therefore the Court REAFFIRMS its earlier Ruling.

11.  Any other motions to be determined should be submitted separately giving
opposing cournsel iiie opportunity to respond.

12.  Counsel for the Respondent is requested to prepare an Order consistent with the

terms of this ruling and submit to opposing counsel for approval before submission to the Court

for signature.

cc: Thomas R. Blonquist
Donald W. Winters
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subovdiaaiion Of othcr agroement affecting \hs Trust Deed

or ibe Xea of charge Wervof; (d) recomve)y, without
warranty, all or say pant of said property. The gruntee in
any reconwcysnce may be  desoided a1 “ihe person of
persome entitled thermo.” and the  recitals thoruin of any
maters of facts shell be conclusive proo( of the truihfulness
thereol. Trusics's foes 1or any of the uMcu mentioned In
this pasagrapd shall be 33. .

V. As addidomal security, Trusior beredy asmsipw to
Beneficary, durag the continuance of thame trusts, all
rmn, ewes, roysities, and profits of the proerty affected
by this Trest Desd and of sy persoasl property loesid
thervon. Usti! Trastor shed dofanit ia the payment of any
mdedttcdncm sacured bereby of in the performaneo of any
agvemont decvusdw, Thawor shall Rave the  right te
collect o pach reats, ouen, roywtiien, and profita carmed
prics w0 Ouinalt 38 they Decoms (v And peyable, savo snd
emepdeg ronts, -lessy, royahles, sad profis srising or
sexrolug by rvacow of any ofl, gas, of mineral laase of sald
peopurty. It Trastor sl defaull as aforcsald, Tvustor’s wpht
0 colmt my of aach mumeys shall ceasm and Bemeflelary
shall heve e 1, with or without taking possession of ihe

ot anmy td, 17 Jrowm time W Mo W colle t sy oeh Moneys
ohell wcs in sy MDRis et the ¢ Subecyuenteaf eeamont
by Boncfickary of e tight, powst, SY ' authevity W collent
I same, Nott'ng contained Xerela, ror the exeveim of Ihe
mnmnum ohsll b), or b o Asereed to

webordiention of the Bea ov charge (f Mk Trunt Deed to any
-ﬂnunq.hmuw

n.wn-qu-nun-a m,wuu,

&\lho m-m mﬂm
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Hme past Jue and apply the aane, leus wopis amd espenncs
ol vpetetion aul  collection, inclutirg rersomahlc attorney’s
fegs, YPON 3Ry bhleiMednews ecured hereby, and in such
nndce ar lleseficiary may determine,

A% ‘IMe cnicring upon ARG taking poastmion of aud
propery. he collecian of xuch rets, usves, and profins, or
(8¢ proveods of fir: am! other Insurance pollelss, or
vompcnsation or xwards for any taking or damage of ihe
propsety, and the application  of release thareof as
aforessid, adall nat cure of  waive sry Acfault or notice of
default herevisder or (nvalidate any act don: purruany to
such rotic,

24, Upsn defstlt by Trustor in the psymint of any
InJebjedness sacured keredy o2 in the performonce of any
sggecnent hzreunder. Beneficiay may decare all quma
securcd heceby Immodintely due and paysule by dalivery 1o
Trnee of cwiiien decloratlon of defauit. 1! Brnsfidery
desires daid property 1o be 3080, i1 shall deposit with Trustee
Mg Truat Deed end sli promisory notes and docwnsait
cvidencing. cxpendhiures secuted heteby, shall deliver 1o
T rustee a wnitten notice of  defauit and of oloction 10 carw
said property 10 de sold, in the form requir-d by law, which
shall e Quly Rled for record by Trustoc or Benefiary

28, (3) After INe lapea of sucn time as may then D
required by law followhry the recordacon of sald  notice of
Befault, and notoe of default and noticc of sa'c having deen
givea a3 lhen required by law, Thutee. without demand on
Teustov. shal sell sakd proporty on the dats and ai ibe thine
and place designated ia 88 potice of sala, ehber a3 & whole
«F in separsie parcols, and in such order as it may determine
(but  subdject 10 sny statutory right of Trastor o direct the

_ otder in which tuch, grapecty, I condafing of several Loswn

lots > parcels, shall bc sold), st public auction o the
bighest biddur, the purchase price paysdle in lswful momnoy
of the United States at ihs tme of male. The person
conducting the sale may, for any cacsc be deems cxpediant,
postpone e sale form tme L tre uail ik shall be
compiciod and, i cvery sech curc, motio Of postponement
shall be given by public declaration thereof by such person
ot the time and place. lait eppointed for i sale; provided, ¥
the solo s pasponad lor longer than one (1) day beyced the
day desigasted in the notico of sals, notice, therec! shell be
mhﬁcmwuﬂaoﬂn}wuﬂudw
Trustos vhall crecuts and doliver 10 the purchaser Ks Deod |
eamyiu uld property 50 sold, but withoul any covenant or
wumanty, expres of impliod. Td3  recials bt the Decd of
any metten or {acts shall be concudve proof .of the
truthfulnass therool. Aay person, Induding Marmq
uu,yllmhmlllhlllh

_(b) When Trustes sl pwm o the, po\nu .
Tnuuemmlylum«hdmwowmmd
Ihc costs and expaxaes of cxercising the pcwer of 4l and of
the sale, induding the payment of Trunise’s u:d,u-.nq'a
k.mbylncund -mm-uo JCmeys foee
mnmlutuwu ‘mv" Aag - emounts
twad wpon the \ d barebv .gad Jalag’
.wcmwmm-mmﬂmw 2 per’
cautam on .the next $7000 thereof, adlmwm-
the balance ervol; udn-awu\muhm‘
(c) In the order woated. .
(e7wwnmmwuhwwmv
the ale Is by Trustas, o'mam-reunm«htmd
rmu:uumdndnhchllho.wﬂdh\h
order 154306 to \ha payment of '
(|)Cmo!myukhamd%pnmdb uah.
k mwunmuuynnump

(n AI'- w under va w-w.‘ut‘lhn
1 Fupald, with secreed lassrent at the rae provided for i
MM Mnu'\. Ty e d Ay ;'-p.i‘_
0) Alm-nmmm Py

EEIARTUT WS ARC Rl F IO ,5.

W«mvmmw
" paid by’ R ge 'astcent elo-;-;iﬁ?‘
‘hmuu‘duhah-d-mhn\y;
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proceidings,  Induting ‘¥’ rowoubls ‘eOMIYY fes v mxb
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00 ‘smouny i aitenly * cuwgnd ' Uy pud . dg 'di woks
‘wﬁhw' e AMLIA lAe el W e e (;. .
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’Wy"vda- <inatrement.  "exsuted ; by} Demcficiary, .
costelalag) ‘i rence 10 TS Vrmat : Dead:iasd R plece \of. * 5,
recunt; whict, | when “reronded: 3 1y~ offior of: tn - Couty 0, TRy e, mod.;

Racorder’ ol tho'couaty OF costiies Ju'whick'wald propasry’ (s h-lud,m,:fnn@( l.ml.‘< ,,ﬂ,u = “’W" ‘oq
sitoated,*shall S Gomhustve *prast7ef yroper: sppolati st of < 34, Tne wadoryigned  Trpeloe, roquessyythat tm#m
tho suceomor T rmmes. ‘T’ GtegOiRY Powe? uf whetitetion’ nother, of deit; and’ of, any, wotlos of, saki yt.

and ¢ procedwre Huvefore shall 8ot De cxchwive of the

STATE OF UTAH )
)
COUNTY OF uTAll )
onte I+ ayor Mk ..A.D.,N" peticaaly spponmd before Lae

KEUMMETN W. NALL and DERDIE MALL, busdand and wite
"‘Wa)dhmm W%Mmmﬂl"kjtmﬂmuﬂ.
! W

Nomry Pxblic vetifing ot
Ponree, ds

My wommisios capires
2004y

REQUIRST POR FULL RECONVEYANCE
T {00 rot recond. Te bu nwl only whum Sadebudects aoed Aeveby has bora paid e foll.)
‘ot Trastes, .

The maderiguvs & U3 sl 0w sad dider of e noie snd af o/ lndotiednem secured My 1he withi Trot Dead, 8ol
nota, ogrder whkd B ol miuodecs Mecwed Dy Wil “irvd Dped ha Nooo fully jaid end sanefied; Mrﬂmnmbg
Tequostod aad dencad, Om Deyment W JOs Of 40y sums owing b yom UROt! (Be vroe of asid Trust Dead, Yo caacsl aid mota
Above mChtiaard, smd All GEREr €W IeBGN ¢f iddediodmes 2ecured by sald Trust Deed detivervd to yuu brewith, wgachor with 1ho
said Trust Deod, snd 10 reconmy, withowt werrq \Vy, 10 e panties dovignmcd by (hi werme of snd Trua Deed, all 1he amate now
hold by you Werwemtdier.

Dised .9 - -

Mall recoaceyunce W0 . 2]
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(ORTHITI¥ UTT _
v DEBBIE G. WILSON HALL ' grantor
of Fairfield » County of tah , State of Utah, hereby
QUIT-CLAIM 10
Kenneth M. Hall and Debbie Hall, Husband and Wife as Joint Tenants
grantee s
of Fairfield, Utah for the sum of
OHE DOLLAR AND OTHER GOOD AND VALUABLE CONSIDERATION-----=c=a-a-- XXX ARE X
the: following described tract  of land in Utah County,
‘Svate of Utsh:
i A1l of Lot 2, Block 9, FAIRFIELD SURVEY.
] .
WrrnNEss the hand of said mmor , this 11th day of
March , A. D. one thouw:d nine
) Signed in the presence of /M
J '
_E

. ADiope ||
: ,,v'»‘appeu.n‘d-‘ before: me

nowledge to me that: She  executed the

Mon Feb 08 1999 11:01 UTAH COUNTY RECORDERS OFFICE
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0 Were there conversations after the marriage and
before taking out the loan or about the same time ffame?

A We went in and spoke with Linda Whitehead at First
Security Bank, and it was discussed that the First Security
would not loan on raw land.

0o So you went in and that was discussed. Are you

saying that you and Ken were both present?

A Yes. We were both present.
Q Were there any other discussions about --
A Well, numerous discussions throughout the marriage

about it. It was always a sore spot with Ken, because he
had had property at one time and didn't have it anymore. At
one time he was trying to talk me into signing over some
property, so he could go down and file a farm plate on his
truck, anything to try to keep his name on some of the
property.

Q But at any time did you ever deed him any interest
in what we referred to as the acreage or the raw --

A No. He knew exactly how I felt about it.

Q What is the final area we were discussing about it
today, the sale of the Lehi property prior to the marriage?
Do you recall what was done with the money you received? My
father thought it was about $30,000, and you testified it
was $21,000. I am not sure about amounts right now. Do you

recall what happened to that property?
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