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PARTIES

The parties to this litigation are:

APPELLANT:

APPELLEES:

OTHER
DEFENDANTS:

Kathy Lynn Higgins, individually and as guardian
ad litem for her daughter Shaundra Higgins;

Salt Lake County, by and through Salt Lake County
Mental Health, Dr. William Kuentzel and Sheryl
Steadman; The University of ©Utah and the
University Medical Center;

This action was originally commenced against the
Appellees, Caroline Trujillo and the State of
Utah, by and through the Department of
Corrections and by and through the Department of
Social Services. This is an appeal from summary
judgment entered pursuant to Rules 54(b) and 56
of the Utah Rules of Civil Procedure, in favor of
the Appellees. Caroline Trujillo remains as a
party in the trial court. Appellant settled with
the State of Utah and the case against it was
dismissed.
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STATEMENT OF JURISDICTION

Jurisdiction is vested in the Utah Supreme Court under
Article VIII, Section 3 of the Constitution of Utah and Rules
4(a), 54(b) and 56 of the Utah Rules of Civil Procedure.

STATEMENT OF ISSUES

1. Whether the lower court erred in determining
as a matter of law that appellees owed no
duty to appellants?

2. Whether appellants’ claims are barred by the
Utah Governmental Immunity Act, §63-30-1 et.
seq. U.C.A. and e.g. §63-30-10 U.C.A.?

3. Whether appellant Kathy Higgins’ claim is
barred by her failure to file a notice of
claim upon Appellee Salt Lake County pursuant
to §63-30-11, U.C.A. and §63-30-13, U.C.A.?

4. Whether Kathy Higgins can state a claim for
negligent infliction of emotional distress?

All of the above are issues of 1law and this Court
resolves all such legal issues without deference to the lower
court’s rulings on appeal from summary judgment. Ferre v.
State of Utah, 784 P.2d 149 (Ut. 1989).

DETERMINATIVE STATUTES

The following provisions of Utah Code Annotated are
determinative of the issues in this appeal and these statutes
are reproduced in the addendum:

§26-17-1.2; §26-17-5; §26-17-7; §63-30-1 et seq.; §63-30-10;
§63-30-10(2); §63-30-11; §63-30-13; §64-7-7; §64-7-28(4);
§64-7-32;  §64-7-34;  §64-7-34(2); §64-7-36; §64-7-36(3) ;
§64-7-36(8); §64-7-36(10); §76-2-301; §77-18-1; §78-3a-55

-vi-



STATEMENT OF CASE

On April 10, 1984, Carolyn Trujillo, a chronically
mentally ill person, stabbed Shaundra Higgins, a 10-year old
girl who 1lived in Trujillo’s neighborhood. Prior to the
stabbing, Carolyn Trujillo had been a voluntary patient at
several of Salt Lake County’s mental health facilities, as well
as, an involuntary patient at the Utah State Hospital.

Shaundra Higgins sued Salt Lake County Appellees and
others for the physical and mental injuries she sustained as a
result of being stabbed. Kathy Higgins, Shaundra’s mother,
though not present during the stabbing, sued for her emotional
distress claimed to have been caused by the stabbing.

In November, 1986, Third District Court Judge Russon
granted Summary Judgment, in separate orders, to the Defendant
Utah State Hospital and the State of Utah’s Department of
Corrections because he found that these defendants had no
responsibility for Carolyn Trujillo at the time of the
stabbing. The Court also found that the Department of
Corrections’ (Adult Probation and Parole) termination of
Carolyn Trujillo’s probation was a discretionary function. (R.
791-797; 810-15). The Higginses appealed from these adverse
judgments and later compromised their «claims with the

aforementioned defendants.



In August, 1989, after extensive and prolonged discovery,
Salt Lake County Appellees moved for summary judgment on the
basis that they owed no duty to the Higginses; that no special
relationship existed between Salt Lake County Appellees and
Carolyn Trujillo; that Salt Lake County Appellees’ acts or
omissions were not the proximate cause of injury to the
Higginses; that Kathy Higgins’ claim was barred by her failure
to file a notice of claim (§63-30-11 and §63-30-13 U.C.A.) and
that §63-30-10 U.C.A. barred Appellants’ lawsuit. (R.
1143-1213) Third District Judge Sawaya ruled that the Salt
Lake County Appellees owed not duty to Appellants and granted
judgment in favor of the Salt Lake County Appellees on April
23, 1990. (R. 2345, 2349-2351). This is Appellants’ appeal

from that Judgment.

STATEMENT OF FACTS

THE UTAH MENTAL HEALTH SYSTEM IN 1984.

1. In Colyar v. Third District Court, 469 F.Supp 424

(D. Utah 1979) the United District Court for the Central
Division of ©Utah, invalidated that part of Utah’s civil
commitment statute which allowed the commitment of
non-dangerous mentally ill persons who lacked insight
concerning their need for treatment or who lacked the capacity
to provide themselves with the basic necessities of life.

2. Mentally ill persons in Utah have a constitutional

right to refuse medication absent a court order or an emergency



and this right was clearly established in 1980. Bee V.
Greaves, 744 F.2d 1387 (10th cCir. 1984); 910 F.2d 686 (10th
cir. 1990).

3. During 1984 and before, a comprehensive community
mental health system administered by the State Division of
Mental Health under the policy direction of the State Board of
Mental Health was provided for throughout the State of Utah.
[§26-17-1.2 U.C.A. (1977)].

4. Salt Lake County, pursuant to §26-17-7, et seq.,
U.C.A., established three community mental health centers:
Granite (GMH), Copper Mountain (CMMH) and Salt Lake (SLCMH).
These centers were later consolidated to form Salt Lake County
Mental Health. (R. 2373, Depo. Whittaker, p. 16).

5. Mental health services in the State of Utah, through
Community Mental Health Centers, were available regardless of
ability to pay. (§26-17-5 U.C.A.).

6. During 1984, civil commitment/hospitalization in the
State of Utah was to the State Division of Mental Health
(§64-7-7 U.C.A.; R. 2371, Depo. Steadman, p. 76).

7. Involuntary commitment/hospitalization in the State
of Utah in 1984 was governed by §64-7-32 and §64-7-36 U.C.A.

8. Temporary Involuntary Emergency Hospitalization in
1984 was accomplished by an application of a responsible person
with personal knowledge of the proposed patient accompanied by
certification of a physician or a designated examiner.

(§64-7-34 U.C.A.).



9. Carolyn Trujillo’s mother, stepfather or aunt could
have filed an application for Temporary Involuntary Emergency
Hospitalization in February, 1984, pursuant to the
aforementioned statute along with the certificate of a
physician or designated examiner.

10. Temporary Involuntary Emergency Hospitalization in
1984 also could be accomplished without certification of a
physician or designated examiner by application of a mental
health officer or a peace officer [§64-7-34(2) U.C.A.].

11. Designated Examiners were licensed physicians
(preferably psychiatrists, or other 1licensed mental health
professional who were designated to Utah State Division of
Mental Health to sign applications for every hospital and to
examine and diagnose proposed patients. (§64-7-28(4) U.C.A.).

12. In 1984, a person in the State of Utah could not be
civilly committed/involuntarily hospitalized unless District
Court found by clear and convincing evidence that the proposed
patient had a mental illness which posed immediate danger or
physical injury to the proposed patient or others, and he
lacked the ability to engage in a rational decision-making
process regarding the acceptance of care and that there was no
appropriate less restrictive alternative to a court order of
hospitalization and the hospital or mental health facility
could provide adequate and appropriate care [§64-7-36(10)
U.C.A.].

13. In 1984, involuntary hospitalizations were not



ordered if persons consented to voluntary care. [§64-7-35(3)
and (8) U.C.A].

14. In 1984, directors of mental facilities had the
discretion whether to admit a voluntary and mentally ill person
to their facilities (§63-7-29, U.C.A.).

15. In 1984, mental health personnel had no legal right
to prevent a voluntary patient from leaving a treatment
facility unless mental personnel believed the release would be
unsafe for the patient or others and in which a patient could
be held for up to 48-hours (§64-7-31, U.C.A.).

SALT LAKE COUNTY’S COMMUNITY MENTAL HEALTH SERVICES IN 1984.

16. Once a person became a client of County Mental
Health, he or she was assigned to the out-patient unit which
serviced the geographic area where the client 1lived. Each
out-patient unit had its own psychiatrist and staff of trained
psychiatric nurses, social workers and mental health
specialists. Each client has assigned a "primary therapist"
who had overall responsibility for the client’s ongoing care
and treatment. The primary therapist met with the client on a
regular basis, supervised the client’s medication program, and
provided other forms of therapy as needed. (R. 2375, Depo.
Whittaker, pp. 45, 175-278; R. 2371, Depo, Steadman, p. 28)

17. In 1984, certain specialty mental health services
and facilities were available in Salt Lake County to handle
emergencies which might arise when the out-patient units were

closed in the evenings and on weekends, or when close



supervision was needed. One of these special facilities was
the Adult Residential Treatment Unit ("ARTU") 1located at 46
South 700 East. ARTU was a group home residence to which
County Mental Health out-patient therapists could refer clients
who were in need of a more structured treatment environment.
Clients lived on the premises while participating in medication
management, behavior modification and group programs supervised
by the on-site staff. (R. 2375, Depo. Whittaker, pp. 10-12).

18. In 1984, ARTU was also the base for County Mental
Health’s 24-hour "crisis line" service. Anyone could call this
service whenever he perceived he or others were "in crisis" and
needed help. (R. , Depo. Fisher, pp. 8; 11-12; 19-20;
28-29).

19. In 1984, County Mental Health had expanded its
available services through contracts with other health care
providers and specifically contracted for bed space was
contracted with University Hospital and Pioneer Valley Hospital
for County Mental Health <clients who needed in-patient
treatment. 1In 1984, 20 beds were available at the University
and 17 at Pioneer Valley Hospital. (R. 2380, Depo. Ericksen,
p. 74).

20. ARTU typically treated people like Trujillo, who are
chronically mentally ill and who had problems with daily
living. County Mental Health clients were commonly referred to
ARTU in lieu of hospitalization, in part because it had to

abide by the legal requirement that all mental health patients



be treated in the least restrictive environment possible to
preserve their civil liberties. (R. 2373, Depo. Whittaker, pp.
84-85; R. 2371, Depo. Steadman, p. 79; R. 2376, Depo. Ely, p.
89).

CAROLYN TRUJILIO AND HER MENTAL ILLNESS

21. Trujillo first had contact with one of Salt Lake
County’s mental health employees in late 1975, at age 17, while
she was involuntarily committed and hospitalized in the
in-patient unit at University Hospital. [R. 2371, Depo.
Steadman, pp. 37,39.]

22. Trujillo had been diagnosed repeatedly since 1975 as
suffering from paranoid schizophrenia, a chronic mental illness
for which there is no cure and 1little effective treatment.
Individual psychotherapy is usually ineffective and the illness
is generally treated with medication therapy. [R. 2371, Depo.
Steadman, pp. 163, 174; R. 2376, Depo. Ely, M.D. pp. 132-34].

23. Since 1975, Trujillo has been involuntarily
committed and held in the in-patient unit of the University
Hospital four times, most recently in February, 1979, and twice
in the Utah State Hospital in Provo. (R. 2179, 2180 and 2199)

24. During Trujillo’s hospitalization in the University
hospital in 1late 1975, she was assigned to County Mental
Health’s Downtown Unit because of her geographical
location/residence and defendant Cheryl Steadman, R.N., became
her primary therapist after Trujillo’s release from

hospitalization. (R. 2371, Depo. Steadman, p. 39 ).



CAROLYN TRUJILIO’S CRIMINAL HISTORY.

25. Adult Probation and Parole Investigator Jack Bowers,
provided the following information about Carolyn Trujillo’s
juvenile record in a postsentence report to the District Court

in April, 1985: (R. 1233, Exhibit 1 p. 3)

DATE OFFENSE DISPOSITION
12-29-70 Ungovernable Non-Judicial Closure
02-09-72 Attempted Suicide Non-Judicial Closure
10-16-72 Ungovernable Non-Judicial Closure
02-23-73 Ungovernable Non-Judicial Closure
04-04-73 Ungovernable Non-Judicial Closure
06-21-73 Ungovernable Non-Judicial Closure
06-22-73 Theft, Class B No Action Taken

26. Persons in Utah are not criminally responsible
before age 14 (§76-2-30, U.C.A.) and their juvenile records are
not open to public inspection (§78-3a-55, U.C.A.)

27. The aforementioned Adult Probation and Parole
provided the District Court with the following information

about Carolyn Trujillo’s adult record: (R. 1233, Exhibit 1 p.3)

AGENCY DATE OFFENSE DISPOSITION
SLCPD 09/08/76 Loitering for the Case dismissed;
purpose of insufficient
prostitution evidence
SLCPD 03/17/78 Trespassing; Assault Declined to Prosecute
and Battery
Uof U
PD 03/22/78 Felony Theft Fined $20; or 4 days
in jail
SLCPD 12/27/79 Retail Theft 9 days jail suspended
$45 fine

-8 -



SLCPD 05/27/81 False Information Declined to Prosecute

OGDEN
PD 07/16/81 Assault Probation; Evaluation
SLCPD 09/15/81 Aggravated Assault Probation; Continued
treatment;
Restitution
SLCPD 04/10/84 Attempted Criminal Utah State Hospital;
Homicide 0 to 5 USP

CAROLYN TRUJILIO’S FIRST 1981 CRIMINAL C GE.

28. A woman named Janet Jones told Ogden City Police
that when she attempted to walk past Carolyn Trujillo on July
16, 1981, that cCarolyn struck at her and the small child she
was carrying with her sweatshirt, causing a small scratch on
the child’s head. (R. 1143, Attachment 1).

29. As a result of the aforementioned incident, Carolyn
was charged with assault and disorderly conduct, and Ogden City
moved to merge the assault charge with the disorderly conduct
charge. On July 17, 1981, Carolyn pleaded guilty to disorderly
conduct. (R. 1143, Attachment 2).

30. On February 22, 1982, the Circuit Court sentenced
Carolyn to sixty days in jail, but the sentence was suspended
and she was placed on probation for one year to the Department
of Corrections ’ Adult Probation and Parole upon the conditions
that she take her medication and participate in a program with
Jean Marlor. (R. 1143, Attachment 2; §77-18-1 U.C.A.).

31. On January 20, 1983, Karen Cole Shepherd, a District

Agent for Adult Probation and Parole, recommended that Carolyn



Trujillo’s probation be terminated because she had reported
regularly, had been taking her medications and had been
attending her treatment sessions. (R. 1143, Attachment 3).

32. On January 28, 1983, Carolyn’s probation was
terminated by the Third Circuit Court in Ogden based upon the
motion of Adult Probation and Parole. (R. 1143, Attachment 4);
(R. 791-797).

CAROLYN TRUJILIO’S SECOND 1981 CRIMINAL CHARGE.

33. On September 15, 1981, Carolyn Trujillo stabbed a
woman in the buttocks with a pocket knife while the woman was
crossing the street. (R. 1233, Exhibit 1 Addendum))

34. On September 18, 1981, Carolyn was charged in the
Fifth Circuit Court in Salt Lake County with aggravated
assault, third degree felony, for the stabbing and on October
9, 1981, she was committed to the Utah State Hospital for a
thirty-day evaluation to determine her competency to stand
trial, and was found incompetent to stand trial until December
1, 1981. (See R. 1143, Attachment 5).

35. In a letter dated November 10, 1981, Utah State
Hospital Psychiatrist Austin and Utah State Hospital
Psychologist Howell informed the Third District Court that they
found minimal evidence of schizophrenic mental illness 1in
Carolyn Trujillo and that she demonstrated signs of organic
brain dysfunction compatible with mixed illicit drug abuse and
that her personality structure was dominated by anti-social and

passive aggressive features. They also advised the Court that
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she was incompetent to stand trial at that time. (R. 1143,
Attachment 5).

36. On December 4, 1981, Carolyn appeared in Fifth
Circuit Court pleaded no contest to the reduced charge of
simple assault, a Class B misdemeanor, and was placed on
probation for one year under the supervision of the Utah State
Department of Corrections’ Adult Probation and Parole. As one
of the conditions of probation, Carolyn was ordered to enter a
residential mental health program. (R. 1143, Attachment 6 and
§77-18-1 U.C.A.); (R. 791-797).

37. On January 20, 1983, Karen Cole-Shepherd, a District
Agent for Adult Probation and Parole, requested termination of
Carolyn Trujillo’s probation even though "The defendant has had
minimal involvement with her counseling at Salt Lake Mental
Health. She, however, continues to take her medication and the
staff of Salt Lake Mental Health feel they cannot expect a
great deal more from Carolyn. They will continue to monitor
her medication and urge her to attend therapy. It 1is the
opinion of this agency that the defendant will not benefit from
further supervision. She has reported regularly and no further
violations of the 1law have been reported." (R. 1143,
Attachment 7); (R. 791-797)

38. On January 25, 1983, Carolyn’s probation was
terminated by the Fifth Circuit Court in Salt Lake City at the
request of Adult Probation and Parole. (See R. 1143 Attachment

7): (R. 791-797)
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TRUJILIO’S TREATMENT AT ARTU IN 1984.

39. On February 25, 1984, Trujillo was taken by her
parents to the University Hospital and then to ARTU. Larry
Romero, an ARTU mental health specialist, interviewed Carolyn,
her parents and aunt. On the basis of that interview, Romero
wrote the following note:

This 25 year old female was admitted

through UMC ER after being brought in by her

parents. Client reports that two days ago she

began feeling self destructive after feeling

like not living.... Family reports that client

is to get a hospital bed when one opens up

however she does not appear to be appropriate

for hospitalization. It appears that this

family needs a time out. It also appears that

she is appropriate for residential treatment

stay. Plan: Evaluate while here thru Monday.

Make plan w/Cheryl Steadman, crisis people and

residential staffing. (Emphasis added)

Mr. Romero’s note was countersigned by Lynn Whittaker, the
Residential Coordinator for ARTU, who agreed with the
assessment and plan. [R. 2373, Whittaker depo., pp. 4, 288].

40. ARTU notified Cheryl Steadman on February 28, 1984
of Trujillo’s admission for a crisis stay. (R. 2371, Depo.
Steadman, p. 135).

41. In 1984, Larry Romero had a two-year associate
degree in social science, had been working for Salt Lake County
since September, 1976 and had held various positions with
mental health, including the crisis specialist position he held

during 1983 and 1984 at ARTU. (R. , Depo. Romero, pages

3-26) .
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42. Romero was a mental health officer of the State of
Utah and thereby qualified to sign an involuntary commitment
applications. Romero’s criteria for signing a petition for
involuntary hospitalization were whether the person was
displaying verbal or non-verbal behavior of dangerousness to
self or others. (R. _____, Depo. Romero, pp. 57-58).

43. After Romero met with Carolyn Trujillo, her mother,
step-father and aunt at ARTU on February 25, 1984, he felt
Carolyn acted appropriately that she was not psychotic and that
she was taking her medications. (R. , Depo. Romero, pp.
80, 83 and 87).

44, Carolyn Trujillo agreed to go to the evening-weekend
program for therapy on Tuesday and Thursday in the evenings.
(R. , Depo. Romero, Vol. II p. 48).

45, Mr. Romero did not think that Carolyn was in need of
hospitalization on February 25, 1984, because she was not a
danger to herself or others. (R , Depo. Romero, pp. 77
and 88, and Vol. II, p. 64).

46. Mr. Romero did not have any reason to believe during
February, 1984 and thereafter that Carolyn was a danger to the
community, nor did he have any reason to petition for the civil
commitment for Carolyn Trujillo. (R. , Depo. Romero,
Vol. II pp. 68-69).

47. ARTU typically treated people 1like Trujillo, who
were chronically mentally ill and who had problems with daily

living. Persons were commonly referred to ARTU in 1lieu of
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hospitalization, in part because mentally ill persons had a
statutory right to be treated in the 1least restrictive
environment possible. [R. 2373, Depo. Whittaker, p. 84-85; R.
2371, Depo. Steadman, p. 79; R. 2376, Depo. Ely, p. 89].

48. Joy Ely is a licensed psychiatrist who worked part
time at ARTU during 1983 and 1984 and who had been employed by
Salt Lake County since 1969. Dr. Ely was a designated
examiner. (R. 2376, Depo. Dr. Ely, p. 23, 31 and 4 and 7;
§64-7-28(4) U.C.A.).

49. Dr. Ely interviewed Carolyn Trujillo on Monday
morning, February 27, 1984, at ARTU and found that Carolyn did
not exhibit overly psychotic features in the sense of delusions
or hallucinations. (R. 2376, Depo. Ely, p. 67).

50. Dr. Ely had no reason to believe that Carolyn was in
need of involuntary hospitalization/civil commitment on
February 27 or on March 1, 1984, nor does she recall that she
had any reason to believe that Carolyn was dangerous to others
on those dates. (R. 2376, Depo. Dr. Ely, p. 124, 129-130 and
132).

51. Dr. Ely met with Trujillo for one-half hour on
February 27, 1984 and she found Trujillo to be calm,
non-delusional, and her behavior appeared to be under control.
Trujillo told Dr. Ely that she felt much better, did not need
hospitalization and wanted to go home. [R. 2376, Depo. Ely,
pp. 64, 67-69].

52. Dr. Ely felt competent to evaluate Trujillo based on
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the information available to her. She had had prior experience
dealing with schizophrenia and confirmed that diagnosis of
Trujillo. In Dr. Ely’s opinion, Trujillo did not need
hospitalization in February and March, 1984 and Trujillo was
not dangerous to herself or others. [R. 2376, Depo. Ely, pp.
58, 115-116; 124-125; 130-132 and 122-126].

53. The last time Romero saw Carolyn prior to the
stabbing was on March 16, 1984. (R______ _, Depo. Romero,
Vol, II, page 74). |

54. Mr. Romero believes that Carolyn knew the difference
between right and wrong, when she stabbed Shaundra Higgins on
April 10, 1984, and although he did not see Carolyn after the
March 16, 1984, he believes that if she were taking medication,
that the stabbing was a criminal act and that if she were off
the medication, it was a voluntary act that she made on her own
while she was stable. (R , Depo. Romero, Vol. II, p.
73-74).

55. ARTU’s Weekly Service Summaries reflect that Carolyn
Trujillo was doing well immediately prior to April 10, 1984,
when she stabbed Shaundra Higgins. (R. 1143, Attachment 9).

56. ARTU’s records reflect that Carolyn Trujillo
attended group, recreational and milieu therapy sessions during
the period February 25, 1984 through March 29, 1984. (R. 1143,
Attachment 9).

57. During Carolyn’s stay at ARTU in 1984, ARTU staff

regularly met and made regular assessments of all of ARTU'’s
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patients’ need for hospitalization. (R. 2376, Depo. Ely, p.
123).

NURSE STEADMAN AND DR. KUENTZEL

58. Nurse Steadman is one of only 20-25 nurses in the
State of Utah who put in the 508 hours of group psychotherapy
and supervision necessary to obtain a Nurse Specialist
license. [R. 2371, Steadman depo., pp. 4-5, 166].

59. Nurse Steadman has had extensive experience in
dealing with chronic mental illness and estimates since 1972
she has seen 5,000-6,000 patients suffering from schizophrenia,
half of whom are, like Trujillo, the paranoid type. [R. 2371,
Depo. Steadman, p. 10-12, 18, 21 167].

60. Based upon Nurse Steadman’s contact with and role as
Carolyn Trujillo’s primary therapist she feels she is well
acquainted with Carolyn and that her symptoms were "typical"
for the diagnosis of paranoid schizophrenia and that her
illness was "moderate" in degree. In Nurse Steadman’s
experience, paranoid schizophrenia of the "mild" variety is
seldom seen. [R. 2371, Depo. Steadman, pp. 23, 25, 168-70].

61. According to Nurse Steadman, Trujillo had never had
good insight into her mental illness, a problem typical of
schizophrenics. Like many schizophrenics, Trujillo sometimes
had hallucinations or heard voices which told her to harm
herself. Carolyn Trujillo did not suffer from constantly overt
psychiatric symptomatology, delusions, hallucinations or

paranoid ideation. (R. 2371, Depo. Steadman p. 156, 168).
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62. Throughout her voluntary association with Salt Lake
County’s mental health centers, Carolyn Trujillo was
non-compliant with her medications and treatment much of the
time, but was able to comply with medication and treatment for
some period of months. If Carolyn appeared unstable at times,
it may or may not have been due to the fact she wasn’t taking
her medications, since there were times when Carolyn was
unstable when she was taking her medications. Periods of
instability are not uncommon with persons like Carolyn who have
a chronic mental illness. (R. 2371, Depo. Steadman, p. 81,
125.).

63. On March 10, 1982, Steadman received a phone call
from someone at Adult Probation and Parole who informed her of
the terms of Carolyn’s probation. Even though it was not
Steadman’s obligation or role to call and advise the court or
Adult Probation and Parole of Carolyn’s non-compliance with
probation terms, Steadman did inform Carolyn’s probation
officer about her non-compliance. (R. 2371, Depo. Steadman, p.
89-91).

64. Medication 1is not a cure; rather, it treats
symptomatology and it treats symptomatology on different levels
with each individual. Not every individual responds to
medication in the same way. In some mentally 1ill persons,
medication may alleviate all of their symptomatology, while in
others it may alleviate only a tiny amount of the

symptomatology. In Carolyn’s case, the medications sometimes
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worked and sometimes didn’t work. (R. 2371, Depo. Steadman, p.
82).

65. In February 1984, Carolyn’s mental health chart was
transferred to ARTU and primary treatment was thereafter
through ARTU with Steadman on the sideline. (R. 2371, Depo.
Steadman, p. 146).

66. Nurse Steadman was "not surprised" at Trujillo’s
superficial suicide gesture in February 1984 and she did not
consider the episode to be a dangerous act or an indication
that Trujillo would try something more "lethal", but she agreed
that an evaluation was in order and that the structured
environment and programs at ARTU might be better for Trujillo
at that time than out-patient care. [R. 2371, Depo Steadman,
p. 137, 142, 172)

67. An increase in suicidal ideation may or may not be
related to decompensation. Suicidal gestures usually relate to
depression (R. 2371, Depo. Steadman, p. 149).

68. March 21, 1984, was the 1last time Steadman saw
Carolyn prior to the stabbing. At that time she found Carolyn
to be stable. (R. 1143, See Attachment 8).

69. On April 11, 1984, Steadman received a phone call
from a jail person who told her that Carolyn was in jail for
stabbing a ten-year-old girl the night before and she was
surprised. (R. 2371, Depo. Steadman, p. 154).

70. During 1984, Carolyn was a voluntary patient of Salt

Lake County Mental Health and as such, had the right to refuse
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mental health treatment. Steadman did not petition for civil
commitment for Carolyn in January, February or March of 1984
because Carolyn did not meet the commitment criteria. (R.
2371, Depo. Steadman, p. 177-182).

71. Dr. Kuentzel obtained his medical degree from the
University of Iowa in 1973, thereafter completed a year of
rotating internship, three years of psychiatric residency, and
in April 1980, became board certified in psychiatry and
neurology. (R. 2370, Depo. Dr. Kuentzel, pp. 4-10).

72. Mental health specialists, including Dr. Kuentzel,
are unable to predict future violence based upon past history.
(R. 2370, Depo. Kuentzel, p. 255).

73. Dr. Kuentzel’s duties in 1984 were to provide
psychiatric coverage in terms of medication evaluation which
meant he interviewed patients, established working diagnoses
and treatment plans and if psychopharmacology were involved,
supervised the administration of the medication. (R. 2370,
Depo. Kuentzel, p. 24).

74. Dr. Kuentzel was never Trujillo’s therapist and
never provided her with psychotherapy. (R. 2370, Depo.
Kuentzel, p. 25).

75. According to Dr. Kuentzel, the 1984 mental health
notes show that Carolyn looked the best she’d ever looked in
many Yyears and indicated she was getting better. (R. 2370,

Depo. Kuentzel, pp. 256-257).
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SCHIZOPHRENIA.

76. Schizophrenia is a chronic illness for which there
is no cure. Schizophrenia is a difficult illness to treat
because it does not respond terribly well to medication. That
is, schizophrenics do not become completely normal and
absolutely symptom free. While schizophrenics can improve
some, there 1is no guarantee of any future conduct. The
severity of schizophrenia may increase or decrease during the
course of the illness. (R. 2370, Depo. Kuentzel, pp. 147; 263).

77. Schizophrenics, including Carolyn Trujillo, lack
insight into their illness and their need for treatment and
therefore are not medication compliant. (R. 2370, Depo.
Kuentzel, pp. 153-154).

78. Lots of persons who do not suffer from schizophrenia
commit assaults and hence schizophrenia does not predict or
guarantee assaultive behavior. (R. 2370, Depo. Kuentzel, p.
253).

THE ASSAULT ON SHAUNDRA HIGGINS.

79. On April 10, 1984, Shaundra Higgins was sent by her
mother to the neighborhood 7-11 store to buy some items for
dinner. (R. 2372, Depo. Higgins, p. 27).

80. While Shaundra Higgins was in the process of
returning home from the store through an alley running behind
the Higgins’ home, she was suddenly and without warning
attacked and stabbed by Trujillo. (R. 1233, Exhibit 1)

81. The Higgins family had never met Trujillo and had no
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idea who she was at the time of the assault. They were also
unacquainted with any member of Trujillo’s family. [R. 2372,
Depo. Higgins pp. 22 and 23].

82. Plaintiff Kathy Higgins did not witness the assault
on her daughter. Her first notice that something had happened
was when she heard Shaundra’s scream. [R. 2372, Depo. Higgins
p. 31].

83. Mrs. Higgins ran to the backyard where she found her
daughter. When she first saw Shaundra, she did not know what
had happened, did not see Trujillo and did not feel she was in
any danger at the time. (R. 2372, Depo. Higgins, p. 32).

84. Mrs. Higgins was never attacked or frightened by
Trujillo. The damages she claims as a plaintiff in this action
are for "stress, [and] anxiety." [R. 2372, Depo. Higgins p.
59, lines 2-9].

85. Counsel filed a Notice of Claim upon Salt Lake
County for Shaundra Higgins. (R. 1143, Attachment 11).

86. Mrs. Higgins has never served a Notice of Claim upon
Salt Lake County for her injuries (R. 1143, Attachment 11).

87. Carolyn Trujillo was arrested by the Salt Lake City
Police Department on April 10, 1984 and told them that she had
stabbed a young girl. (R. 1233, Exhibit 1).

88. Carolyn Trujillo gave the following (written)
statement of her version of what happened to the presentence

investigator on April 15, 1985:

-2]=-



"I was in my room at my Mom’s house I started
to feel some pain in my stomach and head and
then started to hear voices telling me to hurt
someone and ran out of the house and ran down
this or walked down this alley and seen this
girl and stabbed her thats all."

89. Carolyn Trujillo states she had been taking her
medication, serentil regularly and on April 10, 1984 when
voices told her to hurt someone. (R. 1233, Exhibit 1; R. 1143,
Attachment 10).

90. Carolyn Trujillo had not been using illicit drugs
prior to or on April 10, 1984. (R. 1143, Attachment 10).

91. Carolyn Trujillo’s stepfather, Richard Navarro,
called ARTU on April 10, 1984 and stated that Carolyn had
stabbed a 10-year old girl and had been taken into police
custody. Mr. Navarro also stated that he had not seen any
unusual behavior prior to the stabbing and that Carolyn had
been taking her medication (R.2371, Depo. Steadman Exhibit #24).

92. State Hospital psychologist examined Carolyn
Trujillo pursuant to court order on May 30, 1984, and
thereafter advised the court that Carolyn Trujillo was mentally
ill on April 10, 1984, but that her mental illness did not
prevent her from forming the intent to intentionally and
knowlingly stab/injure Shaundra Higgins. (R. 1143, Attachment
10).

93. Carolyn Trujillo was found gquilty and mentally ill

to attempted criminal homicide, manslaughter, a third degree
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felony and sentenced to the Utah State Prison for 0-5 years.
(R. 1233, Exhibit 1).
SUMMARY OF ARGUMENT
THE LOWER COURT PROPERLY GRANTED SUMMARY JUDGMENT

Appellants claim that there were disputed material facts
which precluded summary Jjudgment, however they failed to
identify any such disputed material facts and their failure to
do so demonstrates the absence of any disputed material facts.

NO SPECIAL REILATIONSHIP

An exception to the general rule that there is no duty to
control the conduct of a third party arises when a "special
relationship" exists between the parties. Special
relationships arise when one assumes responsibility for the
safety of another or prevents another from utilizing his normal
opportunities for self-protection. Salt Lake County Appellees
contend that no "special relationship" existed between Salt
Lake County Appellees and Carolyn Trujillo because Carolyn was
a voluntary patient. Further, Salt Lake County Appellees did
not have the right to control Carolyn’s actions and where no
right to control exists, there is no duty.

In similar cases, the courts have refused to recognize a
duty by health care professionals to warn, detain, commit or

control patients whose participation is voluntary. Hokansen V.

U.S., 868 F.2d 372 (10th cCir. 1989); Hinkelman v. Borgess

Medical Center, 43 N.W.2d 547 (Michigan 1987).
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NO PUBLIC DUTY

As community mental health care providers, Salt Lake
County Appellees owed no duty to appellants. If Salt Lake
County Appellees owed any duty to the public such a public duty
does not create a duty owed to Appellants.

NO DUTY FROM COURT SENTENCES

Salt Lake County Appellees had no duty to treat and
control Carolyn Trujillo at anytime especially not on April 10,
1984. Additionally, Salt Lake County Appellees had no legal
right or control over Carolyn Trujillo by reason of Carolyn’s
two court sentences and probations. Appellants’ claim in this
regard is absolutely ridiculous and frivolous.

KATHY HIGGINS FAILED TO FILE NOTICE OF CIAIM

Appellant Kathy Lynn Higgins’ claim for infliction of
emotional distress is barred because she failed to file a
Notice of Claim required by §63-30-11, U.C.A. of the Utah
Governmental Immunity Act. Failure to file a timely Notice of
Claim forever bars the prosecution of the claim. (U.C.A.
§63-30-13). Thus, Appellant Kathy Lynn Higgins’ claim must be

dismissed. Yeates v. Vernal Family Health Center, 617 P.2d 352

(Utah 1980).

KATHY HIGGINS HAS NO CLAIM

Appellant Kathy Higgins seeks recovery for the emotional
distress she has experienced by reason of injuries her daughter
Shaundra received from Carolyn Trujillo’s assault. Appellant

Kathy Higgins did not witness the assault, nor did she ever
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fear injury to herself. Hence, she was not in the "zone of

danger" and has no cause of action.

§63-30-10, U.C.A. BARS THIS ACTION
§63-30-10, U.C.A. retains immunity for the Salt Lake

County Appellees for their discretionary acts or omissions.
The Salt Lake County Appellees alleged failure to commit or
otherwise treat Carolyn Trujillo properly was discretionary and
hence Salt Lake County Appellees are immune from suit.

§63-30-10, U.C.A. also retains immunity from suit for
injuries which arise out of the assault, battery and infliction
of mental anguish. Hence, Appellants’ claims are barred.

NO DENIAL OF CONSTITUTIONAL RIGHTS

Appellants claim that the trial court’s granting of
summary Jjudgment deprived them of various constitutional
rights. this is without merit.

ARGUMENT

Appellants assert that they are not seeking to hold
mental health providers strictly liable for all harmful acts
committed by their mentally ill and dangerous patients.
Rather, they claim that they are only seeking to hold mental
health providers responsible for injuries caused by their
breach of duties to control and properly treat their mentally
ill and dangerous patients. These assertions are untrue.
Appellants are seeking to hold mental health care providers
liable to third parties for the criminal acts of nondangerous

voluntary patients. Furthermore, Appellants seek to establish,
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contrary to constitutional 1law, the existence of duties to
civilly commit and medicate nondangerous patients who are not
civilly commitable and to predicate these duties upon the
opinions contained in the affidavits of paid mental health
consultants, as well as, to establish duty in this case based
solely upon foreseeability.

Appellants state that this Court has heretofore
recognized that psychotherapists and other mental health care
providers owe a duty to third parties to use reasonable care in
diagnosing and treating patients who are in their control, who
are known or should be known in accordance with the standards
of the psychiatric profession, to be dangerous and to take
precautions to control their dangerous patients. This Court
has never so ruled and even if this Court were to so rule, such
a duty would be inapplicable in this case because, contrary to
Appellants’ statements in their brief, Carolyn Trujillo did not
voluntarily submit to the control of the appellees by seeking
hospitalization in February, 1984, nor was Carolyn Trujillo in
the control of Salt Lake County Appellees at the time she
stabbed Shaundra Higgins, nor was she in the custody of Salt
Lake County Appellees by reason of two court sentences.

POINT TI.
SUMMARY JUDGMENT WAS PROPERLY GRANTED
TO THE SALT LAKE COUNTY APPELLEES
As 1is more fully discussed below, the 1lower Court

properly dgranted Summary Judgment to the Salt Lake County
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Appellees because there were no disputed material facts
precluding summary Jjudgment and the lower Court correctly ruled
that Appellees owed no duty to Appellants.

A. THERE WERE NO DISPUTED MATERIAL FACTS

PRECLUDING SUMMARY JUDGMENT

Appellants claim that although duty is a legal question,
it is also highly fact-dependent and can only be properly
determined in the context of a full trial of the facts
according to the majority of courts deciding third-party
liability cases. This is a false assertion since numerous
courts have decided duty in a Summary Judgment context as did
the lower court in the present case . See, for example: Currie

v. U.S., 836 F.2d 209 (4th Cir. 1987); Bradford v. Metropolitan

County, 522 S.2d 96 (Fla. 1988); Ferree v. State of Utah, 784

P.2d 149 (Utah 1989); Beach v. University of Utah, 726 P.2d 413

(Utah 1986); Owens v. Garfield, 784 P.2d 1187 (Utah 1989);

Hokansen v. U.S., 868 F.2d 372 (10th Cir. 1989).

Appellants also claim there were many disputes of
material facts which precluded summary judgment; however no
recitation of any such disputed facts is made and Appellants’
failure to do so establishes that there were no such disputed
material facts which precluded summary Jjudgment. Should
Appellants identify disputed material facts in their Reply
Brief, this Court should disregard the same because allowing
Appellants to delay identifing disputed facts until that time

deprives Appellees of the opportunity to demonstrate the
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absence of any such disputed material facts.

In essence, Appellants herein are claiming that duty
should have been resolved as a fact issue by a jury which
considered the testimony of Appellants’ paid experts against
the testimony of the Appellees. Appellants’ argument is
frivolous since duty was unarguably a legal issue to be decided
by the trial court.

B. SALT LAKE COUNTY APPELLEES OWED NO DUTY TO

APPELLANTS

Appellants contend that there are three possible bases
giving rise to a duty to them: (1) the special relationship
between Salt Lake County Appellees and Carolyn Trujillo; (2)
Salt Lake County Appellees’ status as community mental health
care providers and (3) Salt Lake County Appellees’ custodial
relationship with Carolyn Trujillo while she was on probation.
None of these bases support any duty.

(1) THERE WAS NO DUTY CREATED BY REASON OF ANY

SPECIAL RELATIONSHIP

Appellants acknowledge in their brief that the general
rule of law set forth in Restatement (Second) of Torts §315 is
that there is no duty to control the conduct of a third person
to prevent him from causing harm to another; however, they
claim that most courts have recognized the special relationship
exception to this rule of nonliability involving a voluntary
mental health patients and mental health care providers. This

is untrue as the Perreira v. State, 768 P.2d 1198 (Colo. 1989)
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case cited, and discussed at great length, by Appellants holds
otherwise. Id, 1209-1212.

According to the Perreira decision supra, courts have
failed to impose any duty on mental health care providers for
the actions of their voluntary patients for several reasons:
the difficulty in forecasting whether a patient presents a
serious danger of violence to others; the providers’ limited
opportunity to observe and determine the patient’s violent
propensities, lack of control over voluntary patients, as well
as, the lack of specific threats against readily identifiable
victims. [Thompson v. County of Alameda, 614 P.2d 728; Brady
v. Hopper, 751 F.2d 329 (10th Cir. 1984)]. Also, courts which
have focused on the control issue have found that the ability
or right to control in a voluntary patient-mental health care
provider relationship to be so lacking that there is no special
relationship to give rise to a duty to protect third parties.
[Hasenai v. U.S., 541 F.Supp. 999 (D.Md 1983)] (768 P.2d at
1209-1210).

Appellants contend that courts have only refused to find
duty in voluntary patient cases where the voluntary patient is
resistant to treatment and has 1little or no history of
violence. Cited in support of this contention are Cooke V.
Berlin, 735 P.2d 830 (Ariz. App. 1987); Brady v. Hooper, 751

F.2d 329 (10th Cir. 1984); and Hasenai v. U.S., 541 F.Supp. 99

(D.Md. 1983). Assuming, arguendo, that this is an accurate

representation of said holdings, and that this Court were
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inclined to adopt such an approach to duty, it could not hold
in this case that there was a duty owed to appellants since the

undisputed facts show that Carolyn Trujillo was _always

treatment resistant and had little history of violence prior to

her assault on Shaundra Higgins.
Appellants’ assertion that most of the jurisdictions that

have considered whether there is a duty to control voluntary
patients have held there is a duty to control voluntary
patients is inaccurate. The 10th Circuit Court in Hokansen v.

U.S., 868 F.2d 372 (1989) found otherwise:

In any event, where voluntary patients are
concerned most jurisdictions have declined to
impose upon mental hospitals a common law duty
of the type urged by the plaintiffs here. See,
e.g., Hinkelman v. Borgess Medical Center, 157
Mich.App. 314, 403 N.W.2d 547 (1987) (Duty to
control vested by involuntary commitment. No
such duty for voluntary patients); Case, 523
F.Supp. at 319) (No liability for United States
under FTCA in Ohio for actions of voluntary
outpatient); Hasenei v. United States, 541
F.Supp. 999 (D.Maryland 1982) (United States
not liable for release of voluntary outpatient
by Veteran’s Administration psychiatrist wunder
section 315 duty to control); see also Anthony
v. United States, 616 F.Supp. 156 (S.D. Iowa
1985) (no duty to confine voluntary alcoholism
patient without a commitment order); but see
Bradley Center, 296 S.E.2d at 693. Even were
we to consider the special relationship theory
properly raised, we can see nothing in Kansas
law or precedent to suggest that the Kansa