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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
Plaintiff/Appellee,

Case No. 20001114-CA

vs.
Priority No. 2

JOYCE POWELL,
Defendant/Appellant.

JURISDICTION OF THE UTAH COURT OF APPEALS
This Court has appellate jurisdiction in this matter pursuant to the provisions of
Utah Code Annotated § 78-2a-3(2)(j).

ISSUES PRESENTED AND STANDARDS OF REVIEW
1.

Whether the trial court erred in refusing to admit an affidavit written by a

co-defendant and his attorney which summarized his proposed testimony under Rule
608(c) of the Utah Rules of Evidence? This issue is likely reviewed under an "abuse of
discretion" standard. State v. Rammel, 721 P.2d 498, 499 (Utah 1986).
This issue was preserved during argument at trial (R. 143 at 63-64).

CONTROLLING STATUTORY PROVISIONS
Rule 608(c), Utah Rules of Evidence
Bias, prejudice or any motive to misrepresent may be shown to impeach the
witness either by examination of the witness or by evidence otherwise adduced.

l

STATEMENT OF THE CASE

A,

Nature of the Case
Joyce Powell appeals from the judgment, sentence and commitment of the Fourth

District Court after she was convicted by a jury of possession of a clandestine
methamphetamine laboratory in a drug-free zone.

B.

Trial Court Proceedings and Disposition
Joyce Powell was charged by information filed in Fourth District Court on or

about February 23, 2000, with Possession of a Clandestine Lab, a first degree felony, in
violation of Utah Code Annotated § 58-37d-5(l)(d) and (g) (R. 1-2).
On July 12, 2000, a preliminary hearing was held before the Honorable Ray M.
Harding, Sr., at which time Powell was bound over for trial on the charges upon a finding
of probable cause (R. 21-22, 139). In addition, Powell was arraigned and a plea of "not
guilty" was entered (Id.).
On September 26 and 28, 2000, a jury trial was held with Judge Harding, Sr.,
presiding (R. 47-48. 113-14, 142, 143) and Powell was convicted by the jury as charged
(R. 112).
During trial Powell sought to admit into evidence a letter written by Officer Sean
Buffton on behalf of co-defendant Joann Ford, who testified against Powell at trial (R.
143 at 5-). The letter had been prepared for Joann Ford's sentencing hearing and
requested that she not be given any term of incarceration as she was working as a
confidential informant for the Utah County Major Crimes Task Force (R. 143 at 6). A
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copy of the letter is included in the Addenda.1 The State opposed introduction of the
letter on grounds of relevancy and because they feared that it would put Ford in danger
by revealing her involvement as a confidential informant (R. 143 at 6). Powell argued
that the letter is relevant because the central issue of the trial—namely Powell's
constructive possession/involvement with the meth lab—hinges on the credibility of Joann
Ford's testimony (R. 143 at 6). Judge Harding ruled that the letter would not be admitted
into evidence on grounds that it was not relevant and because "it would be highly
prejudicial in the context of her use as an undercover person" (R. 143 at 8).
At trial, Powell also sought admission of Exhibit 382—an affidavit/letter from Brian
Libbey's attorney to the county attorney's office summarizing his proposed testimony in
exchange for a reduction in charge and allowed participation in drug court (R. 143 at 63).
While the substance of the affidavit was read to the jury, Powell sought admission of the
actual affidavit so that the jury could see the distinction between the typed portion of it
and a hand-written paragraph that was subsequently added (R. 143 at 63). Powell
asserted that the distinction between the typed and hand-written paragraph was relevant
to impeach Libbey by showing a potential motive to misrepresent Powell's involvement
in the meth lab in exchange for favorable treatment from the prosecution. The trial court
denied admission without comment (R. 143 at 64).
On November 8, 2000, Powell filed a motion to be sentenced, and have her
conviction entered, under the next lower category of offenses pursuant to Utah Code

!

The letter was not made a part of the original record on appeal. Powell, however,
filed a motion to supplement the record which was granted by this Court. A copy of the
motion, the order and the letter is included in the Addenda.
2

This affidavit/letter was not originally part of the record on appeal, but has been
added to the record by order of this Court. A copy of which is included in the Addenda.
3

Annotated § 76-3-402 (R. 115-16). Powell's motion was denied by Judge Harding, Sr.,
by signed memorandum decision (R. 124-27).
On November 22, 2000, a hearing was conducted before Judge Harding, Sr., at the
close of which Powell was sentenced to five years to life at the Utah State Prison (R. 12223, 140).
On December 19, 2000, Powell filed a Notice of Appeal in Fourth District Court
(R. 129). On March 5, 2001, the Utah Supreme Court transferred the appeal to this Court
for disposition (R. 135).

STATEMENT OF RELEVANT FACTS

A.

Testimony of Detective Richard Hales
Richard Hales, a detective with the Spanish Fork Police Department, testified that

on February 16, 2000, he was working with the Utah County Major Crimes Task Force
(R. 142 at 58). On that evening, Hales received a tip concerning drug activity at the
Western Inn Motel in Spanish Fork-specifically that Joyce Powell and Joann Ford were
staying at the motel and using methamphetamine and the Ford planned to sell
methamphetamine from the room, and that Michael Westbrook had been observed
carrying what was suspected to be meth oil in a glass Mason jar (R. 142 at 60, 88-90).
Hales then surveilled the area outside the motel and learned that Kade Ford, the *
ex-husband of Joann Ford, had rented a room (R. 142 at 61, 63, 90). Hales testified that
he saw Powell at the motel that day (R. 142 at 62). Powell was with Joann Ford (R. 142
at 63). Hales observe them leave and return to the motel on at least two occasions (R.
142 at 64). Hales testified that he observed the group with Ford and Powell carry various
4

items—including grocery sacks—into the motel (R. 142 at 64-65). Hale then obtained a
no-knock warrant authorizing the entry and search of the motel room (R. 142 at 67).
Hales and approximately ten other officers went to the Western Inn Motel and
attempted to enter the room unanounced (R. 142 at 68). The door was dead bolted so the
officers hit the door until it opened approximately 30-45 seconds later (R. 142 at 70-71).
Once the door opened, Hales testified that he could hear the breaking of glass and
the sound of steam and fluid coming from the bathroom area near the door (R. 142 at 7172). Hales testified that he observed a pressure cooking pan and a heating mantle and
that he was hit by the fluid that was sprayed from the area; and that the fluid burned a
hole in his sweatshirt (R. 142 at 72-73, 74). Joann Ford and Michael Westbrook were in
the area where the spray was coming from (R. 142 at 73).
Hales testified that Powell was on one of the beds in the room with another male
and that a second male was on the other bed (R. 142 at 74). Hales testified that Powell
was sitting up on the bed and that its possible that she could have been sleeping before
their entry (R. 142 at 75). According to Hales, Powell appeared to be sick (R. 142 at 75).
Hales and other officers then escorted the five individuals from the room with Powell
vomiting in the hall (R. 142 at 75-76).
Hales testified that he also observed broken glass in sink, a two liter bottle
containing an unknown liquid, and Red Devil Lye in the bathroom area (R. 142 at 76).
In the bedroom area, Hales observed a large syringe, a container of table salt, and a set of
scales (R. 142 at 76-78). Hales testified that lye is often associated with
methamphetamine lab activity (R. 142 at 78). Hales also testified that there is a wall
between the bathroom and bedroom area which prevents those in the bedroom area from
seeing what was taking place in the bathroom area.
5

Hales testified that the Western Inn is located within a thousand feet of the North
Park in Spanish Fork (R. 142 at 81).
B.

Testimony of Dennis Ashcroft
Dennis Ashcroft, a Provo City Police officer, testified that in February of 2000 he

was assigned to the Utah County Major Crimes Task Force (R. 142 at 108). After the
warrant's execution, Ashcroft photographed and videotaped the motel room. One
photograph showed a gym bag or overnight bag (R. 142 at 126). Another photograph
showed a Sear's bag that contained clothes which is consistent with an overnight stay in a
motel room (R. 142 at 128). In the gym/overnight bag there was correspendence
addressed to Joann Ford (R. 142 at 129).
C.

Testimony of Andre Leavitt
Andre Leavitt, a Provo City police officer assigned to the Utah County Major

Crimes Task Force, testified that he responded to the execution of a search warrant at the
Western Inn Motel on the night of February 17, 2000 (R. 142 at 132). As Leavitt entered
the motel hallway he observed Powell on her hands and knees throwing up (R.142 at
132). Leavitt responded to the site as a safety officer and inquired of Powell about how
long she had been sick (R. 142 at 132-33). Leavitt testified that some suspects and
officers were sent to the hospital for medical monitoring of respiratory problems (R. 142
at 142).
Leavitt indicated that Powell neither confirmed nor denied the existence of a meth
lab in the room (R. 142 at 133-34, 173). Leavitt testified that he observed items that were
consistent with a meth lab when he went into the motel room including a red substance
around the toilet and in an ice bucket (R. 142 at 138, 143). Leavitt testified that lye is
acidic in nature and would have an effect of eating/buming clothing (R. 142 at 152).
6

D.

Testimony of Brian Libbey
Brian Libbey testified that he was in the room at the Western Inn Motel where the

search warrant was executed (R. 143 at 17). Libbey was arrested and charged with
possession of a clandestine drug lab (R. 143 at 17-18). Libbey plead guilty to a reduced
charge of possession of methamphetamine, a third degree felony, and was allowed to
participate in drug court (R. 143 at 18-19, 35). As part of his plea agreement, Libbey was
required to testify at Powell's trial (R. 143 at 19).
Libbey testified that he was at the motel approximately 3-4 hours prior to the
execution of the warrant (R. 143 at 20). Libbey arrived with Brian Marchant with the
purpose of getting high on crystal methamphetamine (R. 143 at 20). Libbey testified that
he knew Powell would be there because Marchant had spoken with her on the telephone
(R. 143 at 20). When they arrived at the motel Joann Ford and Joyce Powell were
present but "there was nothing going on" and that "there wasn't going to be for a little
while" (R. 143 at 23-24). Various people came and went from the room between the time
Libbey and Marchant arrived and the warrant's execution (R. 143 at 25).
When lab activity began in the room Libbey, Marchant, Joann Ford, Powell and
Michael Westbrook were present (R. 143 at 25). Libbey testified that he had never
before cooked methamphetamine and that he was not involved in the condensing in the
room (R. 143 at 26). Libbey testified that Westbrook and Ford were involved in the
condensing in the sink/bathroom area (R. 143 at 27). Libbey did not recall seeing a
pressure cooker, glassware, tubing, or ingredients prior to Westbrook's arrival in the
room (R. 143 at 47-48).

Libbey testified that Powell was lying on one bed but that she

would tell Westbrook and Ford "what to do" when they asked questions about how to
hook things up to the sink (R. 143 at 27).
j

Libbey testified that after his arrest he was represented by Randall Gaither, who
with Libbey's cooperation prepared an affidavit to the Utah County Attorney's Office
summarizing Libbey's proposed testimony and his obersvations of activities at the motel
room (Exhibit #38) (R. 143 at 28, 35). At the bottom of the affidavit is a hand-written
paragraph which concerns Powell's activities in the room. Libbey testified that the
paragraph was written by Gaither with Libbey's instructions on what to write (R. 143 at
28-29). Paragraph 8 reads: "Joyce kept telling the two persons condensing the liquid not
to mess up her stuff. She gave instructions to run the pump into the sink" (R. 143 at 29).
Libbey admitted that the only indication of any involvement by Powell in the lab
activities was the hand-written paragraph in the affidavit (R. 143 at 40). Libbey testified
that he was present in Gaither's office when the hand-written paragraph was added to the
affidavit (R. 143 at 40).
Libbey testified that he, Marchant and Powell remained in the bedroom area; and
that when the police arrived, Powell was asleep on the bed closest to the window on the
opposite end of the room from the door (R. 143 at 30). However, Libbey apparently told
one of the officers that Powell was involved with the condensing of the
methamphetamine (R. 143 at 56).
E.

Testimony of Joann Ford
Ford testified that she and Powell went to the Western Inn Motel in Spanish Fork

on February 16, 2000 (R. 143 at 66). Ford had a duffel bag and Powell had a black
backpack (R. 143 at 66). Ford testified that she and Powell had picked up a "homemade
condenser" from a house in Salt Lake on the previous day (R. 143 at 67). According to
Ford, the condenser was in a plastic bag belonging to Powell (R. 143 at 67). Ford
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testified that the purpose of going to the motel was to "condense the oils that [she and
Powell] cooked earlier" at a house in Provo (R. 143 at 68-69).
Ford testified that Marchant brought the oil to the motel room after Powell called
him (R. 143 at 78). Ford testified that she believed that Powell and Marchant were dating
at the time (R. 143 at 78). Ford testified that Powell brought a condensing column to the
room and that Westbrook brought the rest of the materials (R. 143 at 79). Ford indicated
that she and Westbrook did the actual condensing but that Powell gave them instructions
as to where to put the surgical tube, etc. (R. 143 at 80). Powell then went to sleep (R.
143 at 81).
Ford testified that it was the intent of everyone in the room to use the
methamphetamine after it was finished (R. 143 at 86). Ford denied working with Officer
Sean Bufton on other cases (R. 143 at 97). Ford testified that Bufton asked her to come
to Powell's trial and testify (R. 143 at 98). According to Ford, Bufton and she "have
become good friends" and that "he has been a part of her recovery" (R. 143 at 98).3

SUMMARY OF ARGUMENT
Powell was convicted of possession of a clandestine methamphetamine laboratory
in a drug-free zone and was sentenced to a mandatory five years to life in the Utah State
Prison. At her trial, Brian Libbey, a co-defendant, testified from a hand-written portion
of a typed affidavit that Powell was involved in the operation of the lab. The affidavit
was prepared as a summary of his proposed testimony in exchange for a very favorable

3

Bufton testified that he and Ford really are not friends and that she has assisted him
on other cases by providing information (R. 143 at 114).
9

plea agreement from the State. Powell sought admission of the affidavit into evidence.
The trial court denied this request without comment. Powell asserts that the trial court
erred in its decision and that the affidavit should have been admitted under Rule 608(c) of
the Utah Rules of Evidence. Powell further asserts that she was harmed by this error and
that she is entitled to a new trial.

ARGUMENT
POINT I
THE TRIAL COURT ERRED IN FAILING TO ADMIT THE AFFIDAVIT
OF PROPOSED TESTIMONY FROM A CO-DEFENDANT
IN EXCHANGE FOR A FAVORABLE PLEA AGREEMENT UNDER
RULE 608(c) OF THE UTAH RULES OF EVIDENCE
At Powell's jury trial, two of her co-defendant testified against her. One of the codefendants, Brian Libbey, testified that Powell instructed Ford and Westbrook on how to
condense the methamphetamine. Specifically, Libbey testified from paragraph 8 of an
affidavit (Exhibit 38) prepared by his attorney with his input that "Joyce kept telling the
two persons condensing the liquid not to mess up her stuff. She gave instructions to run
the pump into the sink" (R. 143 at 29). A copy of Exhibit 38 is included in the Addenda.
Paragraph 8 differs from the remaining portion of the affidavit because it is hand-written
and was added to the affidavit at a later date. The typed portion of the affidavit is dated
March 6, 2000, while the hand-written paragraph is dated March 10, 2000. There is
nothing in the typed portion of the affidavit which suggests that Powell had any real
involvement with the existence or operation of the meth lab.
The purpose of the affidavit was to procure a favorable plea agreement for Libby
in exchange for information which could be used against the other co-defendants
10

including Powell. Libbey was allowed to plead guilty to a third-degree possession of
methamphetamine with a dismissal of the charge if he successfully completes drug court.
At trial, the State introduced the affidavit and questioned Libbey about its content.
In addition, the State specifically asked Libbey to read verbatim paragraph 8 (R. 143 at
29). On cross-examination, Powell's attorney was allowed to ask Libbey about the
contents of the typed portion of the affidavit (R. 143 at 36-41). However, Powell's
request to admit the document into evidence—so that the jury could see the distinction
between the typed and hand-written portions and fully examine any motive by Libbey to
misrepresent any participation by Powell in exchange for favorable treatment by the
State—was denied without explanation by the trial court (R. 143 at 63-64).
Rule 608(c) of the Utah Rules of Evidence states that "Bias, prejudice or any
motive to misrepresent may be shown to impeach the witness either by examination of
the witness or by evidence otherwise adduced." Powell asserts that Exhibit 38 is such a
piece of evidence which should have been shown to the jury to impeach any motive
Libbey may have had to misrepresent Powell's involvement in the existence and
operation of the meth lab.
In State v. Hackford, 137 P.2d 200 (Utah 1987), the Utah Supreme Court
addressed admissibility of evidence under Rule 608(c). The Utah Supreme Court stated
that wide latitude is given to parties in regards to exposing a witness' potential bias, etc.
737 P.2d at 203. However, Rule 608(c) evidence cannot be elicited or produced without
an adequate foundation and cannot be used "to harass, annoy, or humiliate [the] witness...
nor engage in repetitive questioning, nor inquire into matters that would expose the
witness to danger of physical harm." 737 P.2d at 203 (quoting State v. Chestnut, 621
P.2d 1228, 1233 (Utah 1980), overruled on other grounds, 675 P.2d 527 (Utah 1983).
li

In Hackford, theUtah Supreme Court indicated that the limitations on Rule 608(c)
evidence "can be best summarized by saying that the right [to elicit or produce such
evidence] is limited by Utah Rules of Evidence 403." 737 P.2d at 203. Clearly the State
in this case believed that the affidavit was relevant. Libbey was questioned about its
content and asked to read verbatim paragraph 8 on direct examination. Under Rules 402403 of the Utah Rules of Evidence all relevant evidence is admissible unless its probative
value is outweighed by the danger or unfair prejudice, confusion or the needless
presentation of cumulative evidence. At trial there was no concern voiced by the State, or
the trial court, that any probative value of the affidavit was outweighed by any prejudice,
etc. In fact, the danger of confusion to the jury is far more likely without the admission
of the actual document than without it because the jury has heard about the document but
has not had any the opportunity to examine its true context, form or layout. Furthermore,
"Utah courts have consistently held that impeachment evidence is admissible if it goes to
credibility, even though it introduces evidence that would be otherwise admissible."
State v. Reed, 820 P.2d 479, 481 (Utah App. 1991) (citations omitted).
Powell asserts that the affidavit should have been admitted into evidence by the
trial court under Rule 608(c). Powell further asserts that she was prejudiced by the trial
court's refusal to admit the affidavit into evidence. The document, itself, clearly
establishes Libbey's motive to misrepresent Powell's involvement with the meth l a b including any possession of any lab equipement or participation in its operation—in
exchange for extreme favorable treatment by the State which included a plea in abeyance
to a third degree felony rather than a mandatory prison term for conviction of possession
of a clandestine methamphetamine in a drug-free zone, which is the sentence Powell
received.
12

CONCLUSION AND PRECISE RELIEF SOUGHT
For the foregoing reasons, Powell asks that this Court reverse her conviction of
possession of a clandestine laboratory and remand the matter to the Fourt District Court
for a new trial.
RESPECTFULLY SUBMITTED this ^ d a y of August, 2001.

Margaret?. Lincfsay
Counsel for Appellant
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CERTIFICATE OF MAILING
I hereby certify that I delivered two (2) true and correct copies of the foregoing
Brief Of Appellant to the Appeals Division, Utah Attorney General, 160 East 300 South,
Sixth Floor, P.O. Box 140854, Salt Lake City, UT 84114, this i^r day of August, 2001.
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DECEIVED

2 2001

FiLED
Utah Court of Appeals

JUN 2 9 2001
IN THE UTAH COURT OF APPEALS

Pautette Stagg
Cleric of the COULI

OOOOO

S t a t e of Utah,
Plaintiff and Appellee,

ORDER
Case No- 20001114-CA

v\.

Joyce Powell,
Defendant and Appellant.

This matter is before the court upon the appellant's motion,
filed May 25, 2001, to supplement the record and to extend the
due date for appellant's brief to August 1, 2001. Appellee
stipulated to the motion.
Appellant seeks to supplement the record with a letter dated
March 6, 2 0 00, signed by Randall Gaither and addressed to John C.
Allen and with a letter from Detectives Bufton and Powell to
Judge Harding Sr. Both documents are attached to appellant's
motion.
IT IS HEREBY ORDERED that the motion is granted, and the
record shall be supplemented with the above-described documents.
FURTHER, IT IS ORDERED that appellant's brief shall be filed no
later than August 1, 2001. Counsel should anticipate no further
extension to file this document.
Dated this<^7^Lday of June, 2 001.
FOR THE COURT:

^<?
Pamela T. Greenwood,
Presiding Judge

CERTIFICATE OF MAILING
I hereby certify that on June 29, 2001, a true and correct copy
of the foregoing ORDER was deposited in the United States mail to
the parties listed below:
J. FREDERIC VOROS, JR.
ASSISTANT ATTORNEY GENERAL
160 E 300 S 6TH FL
PO BOX 140854
SALT LAKE CITY UT 84114-0854
C. KAY BRYSON
UTAH COUNTY ATTORNEY OFFICE
100 E CENTER ST #2100
PROVO UT 84 606
MARGARET P. LINDSAY
ALDRICH NELSON WEIGHT & ESPLIN
43 E 200 N
PO BOX L
PROVO UT 84603-0200
and a true and correct copy of the foregoing ORDER was deposited
in the United States mail to the trial court listed below:
FOURTH DISTRICT, PROVO DEPT
ATTN: TERI
125 N 100 W
PROVO UT 84 603
Dated this June 29, 2001.

Case No. 20001114
FOURTH DISTRICT, PROVO DEPT, 001400726

Ju

^ 2 5 zm

MARGARET PRIM LINDSAY (6766)
ALDRICH, NELSON, WEIGHT & ESPLIN
43 East 200 North
P.O. Box "L"
Provo, Utah 84603
Telephone: (801) 373-4912

f^fetteStagg

Attorneys for Appellant
IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,
vs.
JOYCE POWELL,

STIPULATED MOTION TO
SUPPLEMENT RECORD AND
STAY BRIEFING PENDING
SUPPLEMENTATION
Case No. 20001114-CA
Priority No. 2

Defendant/Appellant.

COMES NOW the Appellant, by and through counsel, and pursuant to Rule 11(h) of the
Utah Rules of Procedure, hereby moves the Court to direct that the record be supplemented; and
that the briefing schedule be stayed pending such supplementation.
Rule 11(h) of the Utah Rules of Appellant Procedure provides that "If anything material to
either party is omitted from the record by error or accident" that this Court, either before or aftei
the record's transmission, may direct that the omission be corrected. Powell asserts that two
critical documents have been omitted from the record either by error or accident Due, a
letter/affidavit to the prosecutor which was marked at trial as Defense Exhibit #38 but not
I
received by the trial court; and two, a letter to the trial court from Detectives Bufton and Powell.
See attached documents. Appellant sought admission of both of these documents into evidence

for impeachment purposes. Their admission was argued to the trial court and rejected by the trial
court. However, these documents were omitted from the record. Appellant intends raise as
issues in her appeal the admissibility of these documents and believes that these documents are
critical to said appeal.
Appellant has obtained a stipulation from trial counsel for appellant and the State that
these documents are accurate and that they should be part of the record on appeal. See attached
stipulation. In addition, the Attorney General's Office has stipulated to this motion.
Counsel likewise requests that the due date for appellant's brief be extended until August
1, 2001. Counsel requests this extension because she will be out-of-the-country from June 30July20, 2001.
Accordingly, Appellant respectfully requests:
1.

That the record in this case be supplemented with the two documents attached

hereto; and
2.

That the due date for thefilingof Appellant's brief be extended until August 1,

2001.
DATED this

of June, 2001.

MARG#kETl>. LlNDS
Attorney for Appellants

STIPULATION
The State stipulates to the supplementation of the record with the two documents attached
hereto; and to the extension of the due date for the filing of Appellant's brief to August 1, 2001.

KENT BARRY
I
ASSISTANT ATTORNEYGENERAL

CERTIFICATE OF M A11 IN G
I hereby certify that I mailed a true and correct copy of the foregoing, postage prepaid to
the Utah State Attorney General, Appeals Division, 160 East 300 South, 6* Floor, P.O. Box
140854, Salt Lake City, Utah 84114 on the y O d a y of June, 2001.

/h*i<j^S yT-t,/>

RANDALL GAITHER
ATrORNEYAND COUNSELOR AT LAW
3 2 1 SOUTH 600 EAST
SAi:r LAKH CITY, UTAH S4102
TELEPHONE: (801)531.1990
FACSIMILE (801) 531-1992 (9:00 A.M. - 5:00 P.M.)

March 6, 2000
John L. Allen
Utah County Attorney's Office
100 Hast Center Street, Suite 2100
Provo, Utah 84606
deliver via fax: (801) 370-8051
Re: State v. Eric B. Libby
Dear John,
This letter will confirm our agreement that Mr. Libby will appear for a change of
pica on March 10, 2000 to plea guilty to the third-degree felony before the drug Court.
On his behalf, I would offer the following evidence concerning his involvement and his
knowledge of the offense:
1. On the evening of the arrest my client was present when Joyce called Marchant
at Mr. Libby's house, telephone number 785-8004.
2. Mr. Marchant indicated after the call that he was going to pick up his sister's
coat which was at Ihc motel. At the time Mr. Marchant and Mr. Libby had been drinking
quite a bit and was under die impression that they would meet with someone to get high
that evening but had no specific plans. They left Mr. Libby's residence in Mr. Libby's
vehicle and went to the motel.
3. Inside the motel they went to the second floor and knocked on the door. At that
time Joyce and JoAnn were sleeping. During the period of time that they were there a
girl arrived who was heavy set, my client does not presently recall her name but could be
refreshed as to her name. Also, during that time one of the girls ex-husband came over.
My client testifies that most of the time he was laying on one of the two beds and Mr.
Marchant and Joyce were on the other bed.

4. During the day evening before the police arrived, he noticed Mike starting to
set up glassware and he was able to make the observations when laying on the bed by the
mirror on the wall. He also saw containers of liquid which contained chemicals.
b. He will indicate that there was a large glass condenser that was hooked up and
il appeared that they were condensing substances to produce methamphetamine.
6. He will testify that the process was ongoing when the police knocked and when
the police were present and he saw JoAnn cut her hand while she was trying to break up
the condenser and glassware before the police arrived,
7. This is a general outline that he may testify and is taken from my notes. Mr.
Libby will be happy to meet with you to go over in detail his recollections of the event.

JDALI/GA1THER
Attorney at Law
RG/cp
cc: Eric Libby

fo jitter

/

ay her

'O

1

1 l?

«5>+<A-f\ ^k^

1/<f

-7 0&O

o/av^

UTAH COUNT . iVIAJOR CRIMES
Multi-Agency T a s k Force
P.O. Box 405 Pleasant Grove, Utah 85062: Phone (801) 785-4651

TO: JUDGE HARDING SR.
FROM: DETECTIVES SHAUN BUFTON AND GARY POWELL
RE: JO ANN FORD SENTENCING ON 05-24-2000 fCONFIDENTIAL LETTER)

Your Honor,
We are writing this letter in behalf of Joann Ford. She is currently working as a confidential reliable
informant for us and has provided information to us for the last several months. The information
that has been provided has been proven crucial in the prosecution of many very high profile cases.
At this time she is being employed in another extremely high profile case that involves an attorney
in the Utah county area. If Joann Ford is incarcerated we would not be able to continue with this
investigation. Her cooperation is very vital in this case. At no time ever have we written a letter like
this in reference to an informant however we have observed a definite change in Joann. At no time
since we have been working with her have we observed any of the same type of characteristics
related with her problems in the past. Joann currently does not live in the Utah county area, she
currently resides i n ^ U p c o u n t y with a family that is very beneficial and supportive for her. Her
progress with her chemical addiction has been outstanding. Since her last incarceration she has
successfully completed an impatient program (Foothill) for her chemical addiction. At this time we
are requesting that Joann be allowed to stay on the street to continue her progress with the cases that
we are currently working. With out her assistance this attorney will be able to continue with their
criminal enterprise and their prosecution will not be successful. Joann is scheduled for sentencing
before you on Wednesday May 24, 2000 at 8:00 AM. We would hope that you would have time to
consider this letter before her sentencing. If you have any questions please feel free to call either
one of us at any time. Thank you for your consideration.

Detective Shaun Bufton
m B B c e l l 4 B B H I pager

Detective Garv Powell

MARGARET P. LINDSAY (6766)
ALDRICH, NELSON, WEIGHT & ESPLIN
Attorney for Defendant
43 East 200 North
P.O. Box L
Provo, Utah 84603
Telephone: (801) 373-4912

IN THE FOURTH JUDICIAL DISTRICT COURT FOR UTAH COUNTY
STATE OF UTAH
—oooOooo—

STATE OF UTAH,
Plaintiff,
vs.
JOYCE POWELL,
Defendant.

:
:
:
:
:
:

STDPULATION FOR
SUPPLEMENTATION OI Kit OKI)
Case No. 20001114-CA
001400726

:
—oooOooo—

COME NOW Richard Gale of the Utah County Public Defenders Association and John
Allan, Deputy Utah County Attorney, and hereby stipulate as follows:
1.

That the March 6, 2000, Letter/Affidavit that is attached hereto was marked,

ajrgued and offered at trial as Defense Exhibit #38 and is—or should be~a part of the record on
appeal.

2.

That the Letter from Detectives Bufton and Powell to Judge Harding, Sr., should

likewise be a part of the record on appeal as its admissibility was raised, argued, and ruled on
during Powell's trial.
DATED this 2 L £^4ffof June, 2001.

^TsCU:HARD GALI
UTAH COUNTY PUB. DEF. ASSOC.

JOHN ALLAN
iPUTY UTAH COUNTY ATTORNEY

