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In The Supreme Court
of the State of Utah

MAX E. BIRCHand FONTELLA
BIRCH, his wife, Respondents,

vs/
FORREST W. FULLER and JUDITH  Case No.
HYDE FULLER, his wife, and KEN- : 8822
NETH W. JUDD AND RUBY F. JUDRQ
W‘o H
R EPLY BRIEF

STATEMENT OF FACTS

The appellants do not choose to honor
respondents' "Statement of Facts” by are
gument but rather, point out that such
statement is impertinent, scandalous and
irrelevant and does not pretend to be supported by the
record. It can serve no legitimate purpose and is
therefor in the most part the subject of appellants
motion to strike. The staement of facts contained
in respondents brief is an insult to the intelligence of
this court as well as an unjustified affront to appellants.

In paraguph 3, page 4, of said statement of facts
respondents refer to appellants Fuller and Judd as part-
ners and in support of such characterization respondents
cite the Court to Page 62, line 16, of Judd's testimony
in the transcript. To attribute such an inference to
such testimony is so significantly erroneous that the
appellants herewith set forth said testimony in full:

YOQUESTION: Mr. Judd, what relationship do you
have with Forrest W. Juller in connection with
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this propesey wam. oo Lzooithws Do WA contract? What
relationship, are you partners or what is the relation?
ANSWER: We were partners or 1 had a contract with
Ferry to another llgco. {Italics supplied by the writer)
QUESTION: You had .the contract to another place ?
ANSWER: Yes." Transcript, Judd d62, 12.19,

The only useful fact to be gained from this testimony
is that Judd and Fuller either had a contract or were ’art-'
ners in another transaction concerning another and un-
related property.

Respondents in the first full paragraph to appear
on page 6 of their brief apparently allude to a stipe
ulation or pre~trial order restricting the tzinil to the
amount of damages due the respondents. That no such

order or stipulation exista should be manifest by the

fact that the trial court consistently received evidence
and testimony bearing upon liability. Appellants are

aware of no such order and/or stipulation,
ARGUMENT, POINT 1
THE COURT ERRED IN DENYING APPELL
AMNTS' MOTION TO DISMISS RESPONDEN"
FIRST CAUSE OF ACTION AND IN GRANT |
ING JUDGMENT THEREUNDER FOR SLAN f

ER OF TITLE.

The citation appearing on pages 7 and 8

of respondents® brief should be corrected to

t . & ‘( 37 ,1( SW‘M‘E“R‘"’CWN/ dl:UuRLsdm IRJ u D/(E NG m L ’&9% Vic
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by the appeuants. ihe iast paragrapa of this section
{s particularly in point:
"Abona fide claim of title onth e part of the de=
fendant is gemerally sufficient to rebut any ime.
plication of malice in making the utterance in
question. "'
The rights arising from the document introduced as
respéindents' Exhibit "A" as assigned in Exhibit "I"
create just such a bona fide claim of title and there is
no evidence in the record that either Judd or Fuller
released this claim or that it in any other manner was
abrogated or became invalid,

CAWRSE v. SIGNAL OIL CQ., 103 P 24 729, cited
by respondents is distinguishable from the instant case.
In the former "Counsel concede that the defendant Co.
kad no valid leage...', Op Cite 73l. No such concession
has ever been made in the latter. In the Cawrse case
evidence in the record indicated that the defendant
ddmitted by its actions in removing certain adverfsing
signs from the premises that it knew its claim was in-

valid, The facts disclosed by the record in the instant

eage give rise to no reasonable parallel inference.
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To the comtrary we record provides ample evidence that
the appellants at all times prior to the trial aggressively
asserted their claim, staunchly advocated that it was
honest, and did not once, by their actions or otherwise,
make any concessions to the contrary. Although the
result in the Cawrse case iz contrary to the result
urged by the appellants herein it very aptly states the
general principles relied upon by the appellants herein
and is therefor adopted thereby, as distinguished.

The DOWSE v. DORIS TRUST COMPANY case, 208
P 2d 986, cited by respondents is similakily distinguishe
able from the present case, The defendant in the Dowse
case also admited that the documents recorded were
false. Op Cite 957, 8.

s "o Defendant admited that plaintiff was not his

agent for the purpose of purchasing the property.

o At the time be filed the instrument he knew

that he had no rights or interest in the property. "
No such admission has ever been made by the appellant
herein, Other than as distinguished the Dowse case also

restates the theory and principles relied upon by the

~ appellants and iz adopted thereby.
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ing to prove that the contract set forth in exhibit "A" was
in any way invalid as to the appellants Judd and Fuller.
Even had the contract claim been completely invalid
there was no direct evidence from which malice or

lack of just cause could reasonably or otherwise be in-
ferred. While as set forth in BEEZLEY v. BEEZLEY,
296 P 2d 274, the judgment will not be disturbed unless
the evidence preponderates against the findings it is
implicit therein that the judgment certainly will be set
aside and reversed where the evidence does clearly
preponderate against such judgment.

Having decided that the game was not worth the
candle the decision of the appellants not to file a com-
plaint although one was prepnred\zmd to relinquish their
property rights by stipulation can certainly not be con-
strued as an admissien on their part that such rights

never existed.
POINT n

THE COURT ERRED IN DENYING APPELLANTS!
MOTION TO DISMISS AND IN GRANTING RE.
SPONDENTS JUDGMENT UPON THE SECOND
CAUSE OF ACTION FOR TRESPASS,

H respondents at this point accept as fact the ade
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missi TRsrEmEe- o that sadd
appellants were in possession of the property nothing
further need be argued herein for, "ﬂéh gist of 2
trespass to realty lies in the disturbance of pesses-
sion...'" 52 AMERICAN JURIBPRUDENCE 843, Section
i

Once againte appellants deny the existence of a
stipulation confining the trial to the sole issue of
damages unless such restriction be sufficiently broad
to include the gquestion of whether or not the defendants
were linble for same. The fact that such restriction
would inherently include such ancillary issue was
apparent to the trial court if not to the respondenta.
The true frame of mind of the trial court on this
matter is to be found in the Transcript, D 4, 29-30,
and D 5, 1.5,

The fact that counsel for respondents insisted that
appellants were partners during the pre-trial is no
more cormpelling an argument that they were such
than is the admiscion of Fuller in exhibit''¥" That he

Sather and Judd purchased the property as tenants in
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| cOmRON - | FOOR R TR ARSI @ morner with any~
one under the option agreement contained im Exhibit "E"
vhich was entered imto without his knowledge. The
comstation ascribed to the testimony found im the tran~
seript at page D 62 is no less erromeous for its repiti~
‘un at page ten of respondents brief than it was vhen
urged thereby at page four.
CORCLUSIORN

The denial by the District Court of appeilsats' motion
to dismiss and the judgment granted were in error and
should be reversed.

Respectfully submitted,

Gordon 1. Hyde and Forrest

W. Puller, Attorneys for the
Appellants.
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