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IN THE SUPREME COURT

of the State of Utah,

‘MAX E. BIRCH and FONTELLA BIRCH, Yoo 1510
* bis wife, TSR s Saart G
. Plaintiffs and Respondents, )

Case No.
8822

«VS=

.o

L
FORREST W. FULLER and JUDITH HYDE )

" FULLER, his wife; KENNETH W.

JUDD and RUBY F. JUDD, his wife, )

'f}Defendants andhAppellants.

BRIEF OF RESPONDENTS
on

PETITION FOR REVIEW

GEORGE B. STANLEY

Attorney for Respondents.
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of the State of Utah
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MAX E, BIRCH and FONTELLA BIRCH, ¢
his vife, :
Plaintiffs and Respondents,

Vi, 4 Case No.
‘ 8822
FORREST Wo FULLER snd JUDYTH ]
HYDE FULLER, his wife, and )

KERNETH W, JUDD and RURY F, JUID,
his wife, !
Defendants and Appeliants, ]
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BRIEF OF RESPONDENTS
PETITION FOR REVIEW

In order to make a concise statement of the facts
in thie case, and to make an orderiy argument agsinst
the matters aileged in the brief of appellante, the
respondents will argue the two points set out in the
trief in reverse and wiil answer POINT II first.

THE JUDGMENT OF THE TRIAL COURT SHOULD STAND.

Tn their brief under Point II, pages 4 to 7, the
sppellants base their entire argument upon a elaim
under Exhibits "A®, "C* and YI' in evidence in the
case, At the trial, they made no such claim, but
elaimed adverseiy to, these, exhibits. . v 5w o
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let us examine the record and see what it actually
shows.

As to pleadings, the record shows that plaintiffs
fiied an actlon in two canses, the first alleging slander
of title by the filing of 2 1is pendens with no subsequent
sction following, and without any right or titls whatsoever,
end the seeond alleging trespass without right (Reecord 1-4).

As to the first cause of actlion, the defendants ans-
wered denying all allegations except that the lis pendans
had been filed by them, As to the second cause eof aetion,
defendants denied ail of the allegations "exeept that they
admit they are in possession pursuant 19 an agreement made
by the Plaintiff*s to sell the property which the defendants
are ocenpying to the defendants Forrest W, Fuller and
Kenneth W, Judd,®

It iz to be noted that the alleged sgreesment was
between the plaintiffs and the defendants Forrest W, Fuller
and Kenmeth W, Judd,

There was a pretrial heid (Tramseript Birch.D=5).

Quoting from the transeript starting on page 53

"MR, EYDE:1 I think, after the pretrial diseussion
we have had in Chambers, the point of beginning this
matter would be sometime in February at the time they
entered into this $7500.00 agreement., Everything prior
t0 that would be of no materisiity in this action,

Spml\'tﬂ%ﬂ .B’W"mv Im/wﬂm_/rui/igarpr‘.'(Im&riwwmmmds’rriwv
- Library .Sur;iulwiMun/‘Ja ,44'/“/'1‘“1‘1\'/(' o by //7%‘%(! Libary.
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defendsnts ontec the land and anything they did on the land,
and the damages that wight have been sustained that you
chim.

"MR. STANLEY$s Your Homor, may I make this observation,
that for the record there should be certain stiputations
entered in the reccrd so that we might proceed to show our
damage under those stipalationsj otherwise, the record will
bs entirely void of any basis for any damage. ‘

STHE COURT: We can make a record of the matters that
vere disoussed st the pretriat.

*MR., STANLEY: That is right,

STHE COURT: Seo that you wmay proceed from the stand- ‘
point of the entry of any of the defendants on/to the iand |
and any dsmages that may have baeen sustained,

“MR, STANLEY: Shouldntt the stipulations we made
before Your Honor be entered in the record?

*THE COURT: Yes, they should be entered in the record
tut we don't need to do that at this present time, We can
go ahead and take the evidenece.®

No record was ever Me of such stipulaticns as were
mde at the pretrial. |

The appeliants claimed under a $7500.00 agreement
entered into sometime in February., The original purported
Undforn Real Tstate Centract (Fxhibit A) is dated January
3st, 1957, prior to the date of the aileged $7500,00
contract which 4s not in the record and upon which no
testimony is in the record. Bireh testified that the
$7500,00 only applied at the time I talked with Fuiler,
1t he would have the money within a week."” (Transeript

BirehauDut2 %umcv later .wm@mmmwg« Bireh bestified
Library Services and Technology Act, administered by the Utah State Library.
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Sather elaimed no interest under the Uniform Real
' gstate Contract (Exhibit A) as is set forth on page 39
of the transeript, and "éiﬁ not comtend that any payment had
been umade on ‘sueh' eantmet,k and ‘t“ynat thé $2;eoo.oe advanced
on the mortgage {Exhibit C) was not to be a down payment on
Exhibit A. Sather ¢iaimed nothing for his option (Bxhibit
E) after June 1st, 1957, and admits that nothing was paid
on this option (‘I‘ranseript, Birch=Deitl }o

At pages39 and 40 of the transeript, the following

appears:

“MR, STANLEY: It was olaimed at the other hearing,
very definitely, that the $2,000,00 that was advanced on
this mortgage was claimed to be a down payment onuwwr-
chase of the property,

"MR. HYDE: No, our esontention is simpiy this, that
the initial agrooment was superseded and modified by another
agreement that they entered into pursuasnt to that agreement,

"THE COURTt Entered pursuant to a subsequent agreement?
-mz. HYDNE: A subsequent agreement, "
"THE COURTt Subseguent to the originel agreement made, :
"MRe MAXFIELD: January 21st,

SMR, STANLEY: We, of eourse, elaim that up until this
time, that claim has never been modified at ali.

®THE COURT: As far as I understand it, no claim was
made that anything whatever has been paid on the subsequent
eontract?

MR, HYDEs With the exceptien of the $290.00,

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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"MR. HYDE$ DMNo, the $7,500.00 contraet was made before
Mr, Sather entered into any option and the $290.09 was pald
pursuant to that agreement,

*THE COURT: Very welli, I wiil fet aii the Exhibits
in, theng if that 1s the elaim,*®

Again, on pages 107 and 108 of the transeript the
sppeliants made the following stipulationsi

*THE COURT. Yes, the presises have been viewed by the
Court. Now you have another matter that you wish to place
in the reccord? ,

"MR, HIDBs Yes. Our witnesses, if ealiled, would tesw
tify that the defendants were relying upon an agresment |
with the plaintiff for the purechase of the property. The
$290,00 here was paid pursuant to the :grumnt nominated Ex-'
hibit I,

"MR, STANLEYs That $290.90 was paid before Exhibit I |
was made, FExhibit I vas the lsst eption that Sather had, as |
I remember, o 1

MR, JYDE: And that they have, at ail times, beiieved
and taken the positien that they were on the preoperty pure
suant to purchase agromnt and not under the Sather option
but were claimng AD ZREE Q _THE : PTION

The above guotations are made to show the claim of

the appeliants at the trial, The $7,500,00 agreement

was alleged to be entered into sometime in February,

1957 (Transeript Birch-D-5), The $290,00 was paid on the
mortgage which was dated Mareh 27th, 1957 (Plaintiffs
Fxhibit €), The $7,500,00 sgreement is not in evidenee,

nor is there any oral testimony as to its terms or anything
g’\o»m%/%%%(\ /;b%(ll*?#goﬁ)gplh N%?Hm%tﬂ 9}’\”/[!/(%(\(””1 (HI(MHIH @7\{?&@
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Plaintiffs® Exhibits A, B, C, B, or I, BUT CLAIMED ADVERSELY
70 THEM., Max Bireh testified that no $7,500.00 agreement
was ever entered into. The eourt believed Max Blreh. No
evidence in the record disproved his testimony.

On page 108 of the transcript it is shown as foliows?

: "MR, MEXFIELDS It was my understending on the stipala-
. tion that all testimony, either by the plaintiff or the
defendants, coneerning the contracts, would not be relevant
and would not be givem because the oniy questicn would be
damages. ‘

“THE CCURT: Well, we agreed, I thought, that we were
 going to stipulate to those matters, so the only testimony
introduced in open court would be as to damages,"

The question of damages was heard by the court, he
viewed tixe prenises, and from the evidence and his viewing
of the premises he entered his findings, conclusions and
decree, There is sufficient evidence in the record to
support the findings of the eourt, There is nothing in the
record to show that frem a prependerance of the evidence
the findings of the court were in error. The findings,
conelusions and deeree must therefore stand (Beezley v.

Beezley, 206 P.(2d4) 274, 277. (Utah Suprere Court, 1956.)
II
THE PACTS STATED IN THE OPINION OF THIS SUPREME COURT

ARE TRUE,
As to Part I of appellants brief, shown at pages 2
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The appeilants in their brief at page 2 state that
respondents "finally admitted to the Court that the facts se
forth in their brisf were not supperted by the record.®
This is not true., The respondents stated that there may be
some facts in their brief that were not supported by the ;
record made at the trial but that all ef them were zmmmz"lmd1
by testimony givenm in the hearing in the order to show cause.

At page 3 of their brief, appeifants list four matters
which they eclaim are not supperted by the record. The answe:
o this 15 that Plaintiffs® Exhibit F is a letter from 1
Yorrest W, Fuller, one of the defendanta, to the nspandmtaﬂ
This fetter answors most of the four items in their regular |
order as follows:

i. Forrest W. Fuller was the attorney for respondents.

2. He retained $50,00 "out of your proceeds in my
scoount,”

3. The lease to the "Standard 011" is mentioned, as
is the $290.00 payment on the mortgage.

The answer of the defendants admits the entering and
"possession” of the lands involved in the action. The
Court reviewed the premises and could see for himself the
extent of the damage without further testimony.

Exhibit F alseo shows the malice which the defendant
Forrest W, Fuller had for the respondents.
sonsor-The appeilants initheir brief cemtend that.the. facts

Library Services and Technology Act, administered by the Utah State Library.
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set forth in thelr original brief by the respondente are
faise, and that this Supreme Court was misled by them.
The record shows no such thing. What there is in the record
bears eut the truth of the statements. There is nothing in
the record to disprove them, I the statements are true,
then this Supreme Court ecoulid neot have been deceived by
thea,

The writer conducted the hearing on the order te show
cause, The writer msde an investigatien into the faets in
the case. Te the writer's own knowledge, the statements of
fact made by this Supreme Court in its opinion are 100§ true
and correct, This statement 1s made in answer to the claim
of faisity made by the appellants,

~ CONCLUSION,

The appeliants in their brief are taking 2 new stand
that was not taken in the Court below, one that is eompletely
adverse to what is set out in the record. Their elaim of
faisity in the record is unfounded and is not supported by |
the record, Their petition for review shouid be denied. |
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