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STATEMENT OF JURISDICTION

The Utah Court of Appeals has appellate jurisdiction over the above-entitled matter
pursuant to Utah Code Ann. §78-2-2(4).

STATEMENT OF ISSUES AND STANDARD OF REVIEW

1. Did the trial court abuse its discretion in refusing to continue the June 20, 1999 trial
date or to dismiss Plaintiff/Appellant Joseph W. Rohan’s (herein “Rohan” or “Plaintiff”)
case without prejudice?

Standard of Review: The Appellate Court’s review of a trial court’s decision to grant

or deny a continuance is conducted under the abuse of discretion standard. Christenson v.

Jewkes, 761 P.2d 1375, 1377 (Utah 1988). Likewise, this Court’s review of a trial court’s
decision to grant or deny a request for voluntary dismissal is also done pursuant to the abuse

of discretion standard. Harmon v. Greenwood, 596 P.2d 636 (Utah 1979); The applicability

of the Americans with Disabilities Act to the present circumstances is reviewed for
correctness. State v. Pena, 869 P.2d 932, 936 (Utah 1994). This issue was preserved for the
court’s review by Rohan’s “Motion for Continuance of Trial Setting, Withdrawal of Counsel,
Substitution of Counsel, and Enlargement of Discovery,” dated June 2, 2000 (herein also
referred to as “June 2nd motion” or “first motion to continue™) as well as the trial court’s
June 5, 2000 Minute Entry Ruling denying the motion. The issue is separately preserved
pursuant to Rohan’s “Motion for Voluntary Dismissal and Motion to Expedite,” dated June

7,2000 (herein also referred to as “June 7th motion” or first motion to dismiss™) and the trial



court’s June 20, 2000 Order denying that motion. Finally, the matter is preserved under
Rohan’s June 19,2000 “Renewed Motion for Voluntary Dismissal and Motion for Expedited
Disposition or Alternatively Motion to Continue Trial Setting to Consider Plaintiff’s Claims
Under the ADA,” (herein also referred to as “June 19th motion” or “second motion to
dismiss” or “second motion to continue”) and the trial court’s July 31, 2001 “Findings of
Fact, Conclusions of Law” and “Order and Judgment” denying the Plaintiff’s June 19
motion.

2. Did the trial court’s denial of Rohan’s motions to continue, to voluntarily dismiss, for
a new trial or to amend pleadings violate his due process or equal protection rights?

Standard of Review: Constitutional issues involve questions of law which are

reviewed by this Court for correctness. Whitmer v. City of Lindon, 943 P.2d 226 (Utah
1997).

This issue was preserved for this Court’s review by Rohan’s June 19, 2000 “Renewed
Motion for Voluntary Dismissal and Motion for Expedited Disposition or Alternatively
Motion to Continue Trial Setting to Consider Plaintiff’s Claims Under the ADA,” and the
trial court’s July 31, 2001 “Findings of Fact, Conclusions of Law” and “Order and
Judgment” denying the Plaintiff’s June 19th motion. The issue was also preserved by
Rohan’s “Motion for New Trial Pursuant to Rule 59 or Alternatively Motion to Amend”
(herein also referred to as “motion for new trial” or “motion to amend” or “August 7th

motion”) and the trial court’s November 2, 2000 order denying Plaintiff’s motion.



3. Did the trial court act improperly in involuntarily dismissing Plaintiffs case for failing

to prosecute the matter?

Standard of Review: The standard of review adopted for purposes of an appellate

court reviewing a trial courts decision to involuntarily dismiss a case because of a parties

failure to prosecute falls under the abuse of discretion standard. Wilson v. Lambert, 613 P.2d

765 (Utah 1980).

This issue was preserved pursuant to the Findings of Fact, Conclusions of Law as well
as the Order and Judgment entered by the trial court on July 31, 2000.
4. Did the trial court act appropriately in éwarding attorney’s fees and costs against the
Plaintiff?

Standard of Review: The appellate court applies a multiple standard in evaluating

a decision to award attorney’s fees under U.C.A. §78-27-56. As to whether a claim asserted

was without merit, the appellate court reviews the same for correctness. Wardley Better

Homes and Garden v. Cannon, 21 P.3d 235 (Utah App. 2001). As to the second prong

necessary for the award of attorney’s fees, bad faith, that issue is a factual question which is

reviewed under the clearly erroneous standard. Warner v. DMG Color, Inc., 20 P.3d 868
(Utah 2000).
This issue is preserved for appellate review pursuant to the July 31, 2000, Findings

of Fact, Conclusions of Law and the Order of Judgment entered by the trial court.



5. Did the trial court abuse its discretion in rejecting Plaintiff’s motion for a new trial or

to amend?

Standard of Review: An appellate court examines a trial court’s decision to grant or
deny a motion for a new trial under Rule 59 of the Utah Rules of Civil Procedure under an

abuse of discretion standard. Christenson v. Jewkes, 761 P.2d 1375 (Utah 1988); The

applicability of the Americans with Disabilities Act to the present circumstances is reviewed
for correctness. State v. Pena, 869 P.2d 932, 936 (Utah 1994).

DETERMINATIVE AUTHORITY

The issues addressed in this appeal are governed by:
1. Utah Code Ann. §78-27-56
2. Rule 40(b) of the Utah Rules of Civil Procedure
3. Rule 41(a)(2)(ii) of the Utah Rules of Civil Procedure
4. Rule 59(a) and (e) of the Utah Rules of Civil Procedure
5. Rule 4-506 of the Utah Rules of Judicial Administration
6. Rule 4-105 of the Utah Rules of Judicial Administration.
7. United States Code Service §12131
8. United States Code Service §12132

STATEMENT OF THE CASE

The original cause of action in this matter was brought by way of a complaint filed

by the Plaintiff Joseph W. Rohan against Defendants Chad Boseman and Jerald Boseman on



April 23, 1998. The complaint was brought to recover for alleged injuries sustained by Rohan
in a vehicular accident involving Rohan and Chad Boseman in January 1997.

Plaintiff claimed injuries resulting from the accident with Boseman, including a closed
head injury. At the time of the filing of the Complaint Rohan was represented by Paul M.
Halliday Jr. and Stephen B. Watkins of Halliday & Watkins, a legal firm with which Rohan
practiced law.

Plaintiff filed a certificate of readiness for trial on January 19, 2000. Defendants’
council objected to Plaintiffs certificate on February 1, 2001, asserting to the court that
Plaintiffhad yet to provide requested documentation and that Plaintiff’s deposition could not
be completed until the documentation was provided.

The trial court scheduled a telephone conference for the matter on March 2, 2000.
During the conference the court established a schedule for the case including a discovery
cutoff of May 26, 2000, a final pretrial for June 5, 2000 and trial for June 20-23, 2001.

On June 2, 2001, less than three weeks before trial, Rohan’s legal counsel filed with
the trial court a “Motion for Continuance of Trial Setting, Withdrawal of Counsel,
Substitution of Counsel, and Enlargement of Discovery.” The motion essentially requested
the Court continue the matter so that Rohan could substitute attorneys and acquire additional
time for identifying and designating previously undisclosed witnesses and exhibits. Plaintiffs

counsel argued the motion before the Court at the final pretrial on June 5, 2000. The Court



subsequently denied the motion declaring that Rohan had failed to show good cause why the
continuance should be granted.

Even though the Court had rejected Rohan’s motion to continue at the June 5, 2000,
hearing, he fired his attorney a day later on June 6, 2000.

A second motion was filed by Rohan, pro se, on June 7, 2001. This “Motion for
Voluntary Dismissal and Motion for Expedited Disposition” was opposed by the Defendant.
The trial court denied Plaintiff’s second motion as well and entered an order consistent with
the denial on June 20th.

The day before trial, June 19, 2000, Rohan filed a “Motion for Voluntary Dismissal,
Motion for Expedited Disposition or Alternatively Motion to Continue Trial Setting to
Consider Plaintiffs Claims Under the ADA.” Plaintiff’s motion essentially argued that
Rohan was entitled to a voluntary dismissal of the case or a continuance of the trial date
under the Americans with Disabilities Act inasmuch as he had no legal counsel and was
unable to represent himself as a result of his “disability”. The Defendants opposed Plaintiff’s
third motion.

On the following day, the day of trial, the parties appeared before the trial court.
Defendants were present and prepared to move forward with the trial. Rohan was also
present, pro se, but was unprepared to call witnesses or otherwise proceed with the trial. The
parties argued Plaintiff’s third motion. The Court denied Plaintiff’s motion to voluntarily

dismiss or continue trial under the ADA declaring that the ADA was both factually and



legally inapplicable to the present circumstance. Inasmuch as Rohan expressed an inability
to proceed with trial, the trial court granted a defense request to dismiss the Plaintiff’s case
for failure to prosecute. The dismissal was with prejudice and on the merits. The trial court
also awarded the defense costs and fees from the Plaintiff and further ordered Plaintiffto pay
the expense of the jurors being brought to the court that morning.

The trial court issued Findings of Fact, Conclusions of Law as well as an Order and
Judgment consistent with its ruling from the bench on the day of trial. The “Findings” and
Order and Judgment were entered on July 31, 2000.

The Plaintiff filed a “Motion for New Trial Pursuant to Rule 59 or Alternatively
Motion to Amend” on August 7, 2000. The supporting memorandum essentially argued that
the trial court committed error in concluding Rohan was not entitled to a continuance or
voluntary dismissal as a result of his disability. It again suggested that the American with
Disabilities Act applied and that the court had discriminated against Rohan by not granting
his prior motions. The Defendants opposed Plaintiff’s motion for a new trail or amendment

and the trial court denied the motion.

STATEMENT OF FACTS

1. Joseph Rohan and the Defendant Chad Boseman were involved an in automobile

accident on January 27, 1997 in Salt Lake City, Utah.



Plaintiffis a licensed attorney with the Utah State Bar and has practiced with the firm
of Halliday & Watkins since at least the instigation of this lawsuit. Pg. 526:4; 472-74
and 337.

Since the time of the January 1997 accident Plaintiff has continued to practice law,
including acquiring and representing new clients, filing pleadings and motions with
the Utah Courts and conducting trials. Pgs. 472-74 and 480-88.

At all times pertinent to this litigation Plaintiff has been a member of good standing
with the Utah State Bar (herein “Bar”) and licensed to practice law without restriction.
Pgs. 472-74

Between 1998 and 1999, Rohan unilaterally contacted the Utah State Bar’s Office of
Professional Conduct to discuss his alleged injuries and disability resulting from the
January 1997 accident. After evaluating the information and representations made by
Plaintiff concerning his disability, and its impact on his ability to practice law, the
Bar’s Office of Professional Conduct decided not to initiate private or public
disability proceedings against the Plaintiff. Pg. 472-74.

On April 28, 1999, Rohan filed a complaint in the trial court alleging negligence by
the Defendants and claiming damages for injuries allegedly sustained in the accident,

including a purported closed head injury. Pg. 1-5.

I All page citations are to the trial court record.
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10.

11.

12.

Plaintiff’s counsel at the time the lawsuit was instigated were Paul M. Halliday and
Stephen B. Watkins of the firm Halliday & Watkins, the firm with which Plaintiff is
affiliated and practiced law. Pgs. 1-5.

On August 17, 1999 Plaintiff, through counsel, corresponded with the Defendants’
counsel and stated Plaintiff’s intent to terminate settlement negotiations and bring this
case to trial. Pg. 337.

On October 28, 1999, approximately a year and half following filing of the complaint,
the trial court, upon its own motion ordered the parties to this action to appear and
show cause why the case should not be dismissed for failure to prosecute. Pg. 94.
On November 18, 1999 the trial court held the Order to Show cause. Upon hearing
the comments of counsel for the parties the trial judge stated an expectation that
certificates indicating readiness for trial would be filed within sixty (60) days. Pg. 96.
Plaintiff, through counsel, filed a certificate indicating his readiness to proceed to trial

on January 19, 2000. Pg. 97-99

On February 1, 2000, Defendants filed an objection to Plaintiff’s “Certificate of
Readiness for Trial” asserting that Plaintiff had refused to provide requested
documentation in Plaintiff’s possession, including, but not limited to, documents
concerning Plaintiff’s claim of lost earning. Moreover, Defendants indicated to the
trial court that they had been unable to complete Plaintiff’s deposition as a result of

the Plaintiff’s failure to make the requested documents available. Pgs. 100-102



13.

14.

15.

16.

In response to Plaintiff’s “Certificate” and Defendants’ “Objection,” on February 2,
2000 the trial court issued a notice of a telephone conference to be held on March 2,
2000. The notice indicated that during the conference the following topics would be
discussed: “trial dates, discovery completion dates, jury or non-jury trail, trial length,
dates for dispositive motions, dates for exchange of witness lists, nature and
complexity of case, final pretrial date and settlement status.” Pg.103-105
On March 2, 2000 the trial court held its telephonic conference with the parties in
which Plaintiff, Plaintiff’s counsel Stephen B. Watkins both participated. Pgs. 110-
114.
At the time of the conference the trial court and parties agreed to the following
schedule:

Final Pretrial Conference: June 5, 2000

Jury Trial: June 20-23, 2000

Witness and exhibit designation: Plaintiff-March 16, 2000 and Defendants-
March 23, 2000

Discovery cutoff: May 26, 2000
Pgs. 110-114.
The trial court also issued an entry to the court’s file and to the parties identifying the
above dates and further stating: “The foregoing dates should be considered firm
settings and will not be modified without court order, and then only upon a showing

of manifest injustice.” Pg. 112.

10



17.

18.

19.

20.

21.

22.

According to Plaintiff, following the March 2, 2000 pretrial conference he began
searching for new trial counsel inasmuch as his prior counsel had limited trial
experience and never tried a brain injury case. Pg. 191-194

In March 2000, Plaintiff apparently contacted Robert F. Orton of the law office of
Fabian & Clendenin who agreed to represent him in this matter. Pg. 207-209
Notwithstanding any agreement Plaintiff may have reached with him, Mr. Orton never
entered an appearance in the case, although he did attend the supplemental deposition
of the Plaintiff. Pg. 448 and 479

On June 2, 2000, two and a half weeks before trial, Plaintiff filed with the trial court
a “Motion for Continuance of Trial Setting, Withdrawal of Counsel, Substitution of
Counsel and Enlargement of Time.” The motion essentially requested that the trial
court continue the trial for ninety (90) days so that Robert F. Orton could appear as
counsel in place of Paul Halliday and Stephen Watkins and that, discovery be allowed
to continue for sixty (60) days in order for Plaintiff to supplement his prior
designation of exhibits and witnesses. Pgs. 184-190.

The Defendants refused to stipulate to Plaintiff’s June 2" motion but did not object
to it. Pg. 196-98.

At the final pretrial three days later, June 5, 2000, Plaintiff appeared with counsel,
Stephen B. Watkins. Mr. Watkins renewed Plaintiffs motion to continue the trial date,

allow the substitution of counsel and extend witness designation dates. The trial court

11



23.

24.

25.

indicated to the parties at that time that it would take Plaintiff’s motion under
advisement, but further stated that Plaintiff and his counsel should continue to prepare
for trial in the event said motion was denied. Pgs. 195 and 338

Later that same day, the Court issued a Minute Entry Ruling denying Plaintiff motion
to continue, to substitute counsel or extend discovery or witness designation. In said
ruling the trial court noted that Plaintiff had used the same counsel since the
instigation of the litigation, that a decision to change counsel fifteen (15) days before
trial was too late and further found that the Plaintiff had failed to show good cause for
the continuance. Pgs. 196-98.

Notwithstanding the trial court’s ruling on Plaintiff’s motion for
continuance/substitution, the following day, June 6, 2000, Plaintiff gave notice to the
court and the Defendants that he had discharged his attorney’s Stephen B. Watkins,
Paul M. Halliday, Jr. and the law firm of Halliday and Watkins as his legal counsel
in this matter. Pgs. 199-200.

On June 7, 2000, Plaintiff, acting pro se, filed with the trial court a “Motion for
Voluntary Dismissal and Motion to Expedite.” Plaintiff’s June 7" motion asked the
court to dismiss the Plaintiff’s complaint, without prejudice. In his supporting
memorandum, Plaintiff argued that he was unable to proceed to trial because he

lacked legal counsel and had a brain injury. He requested the court allow him to

12



26.

27.

28.

29.

30.

voluntarily dismiss so that new counsel could re-file the cause of action and again
prepare the matter for trial. Pgs. 201-206.

The Defendants opposed Plaintiff’s motion for voluntary dismissal. Pgs. 210-214.
On June 14, 2000, the trial court issued a Minute Entry Ruling denying Plaintiff’s
motion for voluntary dismissal for the reasons set forth in the Defendants’ opposing
memorandum. Pgs. 230-231. An order consistent with the court’s ruling was entered
on June 20, 2000. Pgs. 309-10.

Also on June 14, 2000, Plaintiff, pro se, corresponded with Defendants’ counsel
indicating his intention to file an interlocutory appeal in order to stay the trial date.
His correspondence also stated: I also want to inform you that whether or not a stay
is granted, a trial will not occur on Tuesday and therefore the defense does not need
to expend time and effort in preparation of trial on that date.” Pg. 340.

On June 15, 2000, Defendants’ counsel wrote back to Plaintiff indicating the
Defendants intent to continue preparation for trial absent an order from the trial or an
appellate court striking the trial scheduled for June 20-23, 2000. The letter also
indicated that if Plaintiff refused to move the case forward at trial that the Defendants
would request the trial court impose sanctions against the Plaintiff. Pgs. 340; 268-69.
On June 19, 2000 Plaintiff filed, pro se, a “Renewed Motion for Voluntary Dismissal
and Motion for Expedited Disposition or Alternatively Motion to Continue Trial

Setting To Consider Plaintiff’s Claims Under the ADA.” The June 19" motion
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31.

32.

33.

34.

argued that Plaintiff was disabled and because of the absence of counsel for the
Plaintiff the Court’s failure to voluntarily dismiss the case or to continue the trial
would be discriminatory. Pgs. 284-293; 340-341.
Plaintiff and Defendant’s counsel argued Plaintiff’s June 19" motion. The Court
denied the motion concluding that Title II of the Americans with Disabilities Act is
legally and factually inapplicable to the present case and that the Act did not require
the trial court to continue the trial or voluntarily dismiss the case without prejudice.
Pgs. 526:1-7; 342

The following day, the first morning of trial, Plaintiff appeared pro se, and the
Defendants appeared with their counsel. Defendants were prepared to try the defense
of the case. Pg. 341.
As of June 20, 2000 the trial court had not entered any order permitting withdrawal
of Stephen Watkins or Paul Halliday as counsel for Plaintiff as required by Rule 4-
506(1) or (5) of the Utah Rules of Judicial Administration. Pg. 341.
On the morning of trial, Plaintiff appeared unprepared and/or unwilling to proceed
with the trial or the calling of witnesses on his own behalf and stated in open court
that he was not prepared to proceed with the presentation of his evidence. Pgs. 526:1-

7;341.
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35.

36.

37.

38.

39.

40.

As aresult of Plaintiff’s failure to prosecute his case, either pro se or through counsel,
the Court dismissed Plaintiff’s complaint with prejudice and upon the merits. Pgs.
526:1-7; 344-45; 302.

The trial court also concluded that Plaintiff’s failure to prosecute the case was without
merit and in bad faith and was done with the purpose to hinder or delay the
proceedings of the court. Pgs. 526:1-7; 336-45.

The trial court awarded the Defendants costs of court and attorney’s fees from the
Plaintiff and further ordered the Plaintiff to reimburse the court for the costs
associated with calling the jurors in this case. Pgs. 526:1-7; 336-45; 302.

On July 31, 2000 the trial court entered Findings of Fact, Conclusions of Law and an
Order and Judgment consistent with its ruling of June 20, 2000. Pgs. 336-45.

On August 7, 2000, Plaintiff filed a “Motion for New Trial or Alternatively to
Amend.” Plaintiff’s motion argued that the trial court had discriminated against him
under the Americans with Disabilities Act by refusing to continue the June 20, 2000
trial setting or by refusing to permit the voluntary dismissal of the case, without
prejudice. Pgs. 350-378.

The Defendants opposed Plaintiff’s August 7" motion asserting that the ADA was
inapplicable to the present circumstances and that Plaintiff failed to “qualify” for

protection under the ADA. Pgs. 345-487.
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41.  On September 28, 2000 the trial court issued a Minute Entry Ruling denying
Plaintiff’s August 7, 2000 motion for the reasons set forth in the Defendants’
opposing memorandum. Pgs. 507-08.

42.  On November 2, 2000, the trial court entered an order consistent with its September
28, 2000 ruling. Pgs. 509-10.

SUMMARY OF ARGUMENT

The Motion to permit Rohan to continue the trial and substitute counsel provided no
evidence of good cause. The legal counsel which Rohan originally employed to prosecute
and try this case apparently did not have the trial experience Rohan wanted; however,
Plaintiff knew this when he originally hired them. Thereafter Rohan made no substantial
effort to prepare or arrange the appearance of new counsel until eighteen (18) days before
trial. Plaintiff knew the trial date was fast approaching. He had indicated to the trial court and
to Defendants’ counsel on separate occasions that he was preparing and ready for trial. If
those representations were true, then the trial court properly concluded that the Plaintiff could
put on his case on the scheduled trial date. If Plaintiff had misrepresented his level of
preparation, then the trial court properly determined that he had had over 25 months to
prepare his case and should not be rewarded for being dilatory.

The trial court’s decision to deny Rohan’s first motion to voluntarily dismiss the case
without prejudice was appropriately denied for the same reason as the motion to continue.

Plaintiff indicated in his supporting memorandum that he intended to get new counsel and
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rapidly re-file the case. However, the court concluded Rohan’s failure to request the relief
until an extraordinarily late date, as well as his unilateral attempt to sabotage his
representation was improper. To dismiss only two weeks before trial would have placed
substantial prejudice on the Defendants, who had incurred the costs of preparation and were
ready to try the case. Finally, Plaintiff still had available to him whatever legal case he had
prepared in the preceding 25 months as well as the assistance his counsel of record, Paul
Halliday and Stephen Watkins, to present his cause of action at trial.

The above stated rationale is equally applicable in rejecting Rohan’s second motion
to voluntarily dismiss his case or to continue the trial date, set forth in his June 19" motion.
In addition, however, Rohan argued, at that time, that the trial court was required to grant
voluntary dismissal or continuance as an appropriate modification of the rules of procedure
under the Americans with Disabilities Act (herein “ADA” or “Act”). Such a modification
was not required for a plethora of reasons. First, Plaintiff was not a “qualified person with
a disability” as defined by the ADA. Second, Rohan was never denied access to any benefits
of the judicial process. He had the right and ability to be heard and acquire justice. Third, any
concerns which Plaintiff had as to whether his case could be properly presented on June 20-
23,2001, did not come about as a result of any “disability” under which Plaintiff may have
been operating.

Instead of continuing the trial or voluntarily dismissing the case without prejudice the

trial court correctly dismissed Plaintiff’s case with prejudice, and on the merits, when Rohan

17



refused to present his case on the morning of trial. Plaintiff had received numerous warnings
from the trial court and the Defendants as to when he needed to be ready for trial.
Notwithstanding the substantial time which Rohan had to prepare, he failed to line up the
evidence and witnesses necessary to present his case. On the morning of trial, with the jury
present, Plaintiff indicated to the court that he was unprepared to proceed. Nobody besides
Plaintiff has the responsibility of preparing his case. If a Plaintiff chooses not to prepare or
is dilatory in doing so, as is the present case, the court can and should dismiss his action with
prejudice.

Plaintiff’s August 7" motion for a new trial or to amend was also appropriately denied
by the trial court. Rohan’s assertion that the ADA required the trial court to modify it rules
and procedures for his benefit is without basis. Rohan does not even qualify under the Act,
even if he is accurate that he has a brain injury. Besides, the trial court gave Rohan ever
opportunity to present his case.

ARGUMENT

POINTI: THE TRIAL COURT ACTED WITHIN ITS DISCRETION IN
REFUSING TO CONTINUE THE PREVIOUSLY SCHEDULED TRIAL
AND IN REJECTING PLAINTIFF’S REQUEST TO VOLUNTARILY
DISMISS HIS COMPLIANT WITHOUT PREJUDICE.
The Plaintiff in this matter made two separate requests to the trial court that the trial

date be continued and two separate requests that the case be voluntarily dismissed without

prejudice. The initial motion to continue and motion for voluntarily dismissal was made
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separately within 18 days of trial. The second motion to continue or to voluntarily dismiss
the case was made jointly within 24 hours of the scheduled commencement of trial.

Rule 40(b) of the Utah Rules of Civil Procedure do allow the trial court to continue
a trial or other proceeding at its discretion. The rule specifically states:

Upon motion of a party, the court may in its discretion , and upon such terms as may

be just, including the payment of costs occasioned by such postponement, postpone

a trial or proceeding upon good cause shown.?

Similarly Rule 41(a)(2)(ii) of the Utah Rules of Civil Procedure permits the trial court
to voluntarily dismiss a case without prejudice “upon such terms and conditions as the court

deems proper.” The decision to grant such a dismissal is at the trial court’s discretion.

Harmon v. Greenwood, 596 P.2d 636 (Utah 1979).

A. Plaintiff Failed to Demonstrate Good Cause to the Trial Court in Order
to Receive the Requested Continuances.

Rule 40(b) of the Utah Rules of Civil Procedure requires that the Plaintiff demonstrate
some form of good cause for the trial court to grant a continuance of the trial date in this
matter. Rohan failed to do so. A review of the motion, memorandum, and affidavit in support
of Plaintiff’s original motion shows no reasonable basis upon which the Court could find a
continuance to be appropriate. The memorandum and affidavit indicate that Rohan’s
rationale for requesting the continuance is exclusively limited to his realization that he needs

new legal counsel to help him present his brain injury case. Whether or not Plaintiff would

’It should be noted that in denying Plaintiff’s second motion to continue the trial court
specifically relied upon Rule 4-105(3) of the Utah Rules of Judicial Administration, which is
similar in scope and review to 40(b). See, Findings of Fact, Conclusions of Law, p.342.
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have been better served by new legal counsel is not the question. Such may or may not have
been the case. Regardless, Rohan’s delay in attempting to arrange new counsel to appear in
this case until eighteen (18) days before trial is clearly insufficient to establish good cause.

By the time the initial request for continuance had been made Rohan’s case had been
pending for almost 26 months. Certainly somewhere during that period Rohan should have
recognized the need for legal counsel that could present his issues to judge and jury in a
manner which he found acceptable. Nevertheless, Rohan delayed until shortly before trial
before even making an effort to involve the counsel of his choice. The trial court found this
to be too late. This rationale for denying Plaintiff’s initial motion to continue is clearly within

the trial court’s discretion. Christensen v. Jewkes, 761 P.2d 1375, 1377 (Utah 1988). In

Christensen, the Court further indicated that such a decision rendered by the trial court will
not be disturbed unless the trial court abused its discretion by acting unreasonably.. It should
be noted that in the Christensen case both parties appeared before the trial court and
stipulated to a continuance. The trial court still denied the request. In the present case, while
the Defendants did not specifically oppose Plaintiff’s initial motion, they certainly refused
to stipulate to the same.

1. Plaintiff was Dilatory in Finding and Putting in Place New Counsel.

The trial court recognized that Plaintiffs delay in exchanging counsel was
inappropriate and imposed a burden on the time and financial resources of both the court and

the Bosemans. Further, Rohan still had Mr. Watkins and Mr. Halliday available to present
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his case. These were the same gentlemen who had represented Rohan from the instigation
of the matter and had assisted him in preparing this case for trial. The trial court reasonably
concluded that Mr. Watkins and Mr. Halliday were sufficiently prepared and could
adequately present Rohan’s case at trial.

Importantly, courts in other jurisdictions have concluded that a continuance on the eve
of trial for purposes of locating new legal counsel is inappropriate. They have recognized that
such a continuance would improperly prejudice the remaining parties and court. Siggelkow

v. Siggelkow, 643 P.2d 985 (Alaska 1982). In Matter of Wong, 827 P.2d 90, 252 Mont. 111

(Mont. 1992) the Montana Supreme Court specifically indicated that in making a decision

on a request to continue due to lack of counsel, the trial court must first assess whether the

party petitioning for the continuance has acted diligently in seeking counsel. See also, Modla
v. Parker, 495 P.2d 494, 17 ArizApp. 54 (Ariz. App. 1972) (Where plaintiff himself created
a situation of lack o